BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of a Commission Inquiry into
the Possibility of Impairment without
Unbundled Local Circuit Switching When
Serving the Mass Market.

Case No. TO-2004-0207
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NOTICE OF SUPPLEMENTAL AUTHORITY

COMES NOW, Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (“SBC
Missouri’’) and respectfully submits this Notice of Supplemental Authority to the CLEC
Coalition' and Covad Communications Company’s (“Covad’s”) oppositions to SBC Missouri’s
Motion to Dismiss Triennial Review Proceeding (“Motion to Dismiss™).

1. On June 21, 2004, SBC Missouri filed its Motion to Dismiss Triennial Review
Proceedings. The CLEC Coalition filed its Response to SBC Missouri’s Motion to Dismiss on
July 1, 2004, as did Covad. On July 12, 2004, SBC Missouri filed its Reply to Covad and the
CLEC Coalition.

2. Since SBC Missouri filed its Reply, it has become aware that the Federal
Communications Commission (“FCC”) has issued an Order that bears on the question of whether
to dismiss the Triennial Review proceedings at issue in this case. In its Order released July 8,
2004 in CC Docket No. 01-338 (see: Attachment A), the FCC addressed a request from the
Alaska Communications System Group, Inc. (“ACS”) seeking an extension of the date for state
implementation of the Triennial Review Order beyond July 2, 2004. The FCC rejected the
request:

Because the D.C. Circuit found this delegation of authority to be unlawful and

vacated this delegation (its mandate issuing on June 16, 2004), state commissions

no longer retain the authority delegated to them by the commission to make
impairment decisions, pursuant to Section 251(d)(2) of the Act. Therefore, we

"' The CLEC Coalition consists of AT& T Communications of the Southwest, Inc., TCG St. Louis, Inc. and TCG
Kansas City, Inc., Birch Telecom of Missouri, Inc. and Z-Tel Communications, Inc.



find the ACS request regarding state commission determinations of impairment to
be moot. Id. at para. 1.

3. The USTA II? decision made clear that the FCC’s subdelegation to the state to
conduct an impairment analysis was unlawful. The FCC’s July 8, 2004 Order in CC Docket No.
01-338 recognizes that state commissions have no continuing authority to proceed with any
review under the Triennial Review Order. Accordingly, SBC Missouri’s Motion to Dismiss
should be granted.

WHEREFORE, for all the foregoing reasons, SBC Missouri respectfully requests the

Commission to consider this supplemental authority and to issue an Order dismissing this

proceeding.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document was served to all parties by e-mail

on July 15, 2004.

ey
ol 4~
Paul G. Lane
GENERAL COUNSEL PUBLIC COUNSEL
NATHAN WILLIAMS JOHN B. COFFMAN

MISSOURI PUBLIC SERVICE COMMISSION

PO BOX 360
JEFFERSON CITY, MO 65102

KENNETH A. SCHIFMAN

SPRINT MISSOURI, INC.

6450 SPRINT PARKWAY, BLDG. 14
MAIL STOP KSOPHNO0212-2A253
OVERLAND PARK, KANSAS 66251

CARL J. LUMLEY

LELAND B. CURTIS

CURTIS OETTING HEINZ GARRETT &
SOULE, P.C.

130 S. BEMISTON, SUITE 200

ST. LOUIS, MO 63105

WILLIAM J. COBB, III

COVAD COMMUNICATIONS COMPANY
1100 CONGRESS AVENUE, SUITE 1100
AUSTIN, TEXAS 78701

JAMES M. FISCHER

LARRY DORITY

FISCHER & DORITY, PC

101 MADISON, SUITE 400
JEFFERSON CITY, MO 65101

KATHERINE K. MUDGE

JASON WAKEFIELD

SMITH, MAJCHER & MUDGE, L.L.P.
816 CONGRESS AVENUE, SUITE 1270
AUSTIN, TEXAS 78701

OFFICE OF THE PUBLIC COUNSEL
PO BOX 7800
JEFFERSON CITY, MO 65102

REBECCA B. DECOOK

AT&T COMMUNICATIONS OF THE
SOUTHWESTS, INC.

1875 LAWRENCE STREET, SUITE 1575
DENVER, CO 80202

STEPHEN F. MORRIS

MCI TELECOMMUNICATIONS CORP.
701 BRAZOS, SUITE 600

AUSTIN, TX 78701

SHELDON K. STOCK

JASON L. ROSS

GREENSFELDER, HEMKER & GALE, PC
10 SOUTH BROADWAY, SUITE 2000

ST. LOUIS, MO 63102

CHARLES BRENT STEWART
STEWART & KEEVIL, LLC

4603 JOHN GARRY DRIVE, SUITE 11
COLUMBIA, MO 65203

MARK W. COMLEY
NEWMAN, COMLEY & RUTH P.C.

601 MONROE STREET, SUITE 301
PO BOX 537

JEFFERSON CITY, MO 65102



CAROL KEITH

NUVOX COMMUNICATIONS

16090 SWINGLEY RIDGE ROAD, SUITE 500
CHESTERFIELD, MO 63017

DAVID WOODSMALL

XSPEDIUS COMMUNICATIONS
555 WINGHAVEN BLVD, SUITE 300
O’FALLON, MO 63366

BILL MAGNES

VALERIE KIRK

CASEY & GENTZ, L.L.P.

919 CONGRESS AVENUE, SUITE 1060
AUSTIN, TEXAS 78701

WILLIAM D. STEINMEIER
MARY ANN (GARR) YOUNG
WILLIAM D. STEINMEIER, P.C.
P.O. BOX 104595

JEFFERSON CITY, MO 65110

ROSE M. MULVANY

BIRCH TELECOM OF MISSOURI, INC.
2020 BALTIMORE AVE.

KANSAS CITY, MO 64108

PATRICK R. COWLISHAW
KATHLEEN LAVALLE
JACKSON WALKER L.L.P.

901 MAIN STREET, SUITE 6000
DALLAS, TX 75202



