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I.
  INTRODUCTION

          Kansas City Power and Light Company (KCPL) respectfully submits the following Initial Brief on Remand to address the remanded issues by the Missouri Court of Appeals in State ex rel. GS Technologies Operating Co., Inc. d/b/a GST Steel Company v. The Public Service Commission, 116 S.W.3d 680 (Mo.App. 2003)(See attached opinion).   More specifically, this brief will address:  (1) the Commission's reconsideration of GST's expert testimony, including the attachments to the testimony that were admitted without objection; and (2) the requirement to make findings on GST's theory that KCPL was imprudent in how it responded to the flooding to determine whether the charges to GST were just and reasonable at all times.  Id. at 14.  For the convenience of the Commission, this brief will specifically address these remanded issues.  


           As the Missouri Court of Appeals has already held, GST has the burden of proof to support its allegations contained in its Complaint.  Since GST has utterly failed to support its case with the evidence required by law, the Commission should re-affirm the findings and conclusions contained in its Report & Order issued on July 13, 2000, and again dismiss GST's Complaint.
  
II.  PROCEDURAL HISTORY

On May 11, 1999, GST Steel Company (GST) filed a petition with the Missouri Public Service Commission (Commission) against Kansas City Power & Light Company (KCPL). GST’s petition prayed that the Commission "take immediate steps to protect GST from unjust and unreasonable charges for electric service."  Specifically, GST requested the Commission (1) to prohibit KCPL from charging GST more for power than GST would have paid had KCPL’s Hawthorn 5 generating plant not been indefinitely shut down; (2) to require KCPL to devote all insurance proceeds received with respect to the Hawthorn 5 shutdown to protect ratepayers from higher rates; and (3) to establish a formal investigation into the Hawthorn 5 incident and "the overall adequacy, reliability and prudence of KCPL’s power supply[.]"  Further, GST urged the Commission to do so without providing either prior notice or a hearing to KCPL.  Response of GST Steel Company,  at 4.

KCPL filed its reply to GST’s request for immediate relief on May 18, 1999.  GST filed its response to KCPL’s reply on May 21, 1999.  On June 1, 1999, the Commission denied GST’s request for immediate relief.  The Commission also held that it would not conduct its investigation of the boiler explosion at Hawthorn 5 within the context of this case.  The Commission indicated that it would establish a separate docket for that investigation.

On June 9, 1999, KCPL filed its Answer in which it generally denied GST’s allegations, and moved for dismissal of the proceeding.  Subsequently, on September 9, 1999, KCPL filed its Revised Answer, and continued to deny GST’s allegations. 

On June 11, 1999, a prehearing conference was held.  The parties filed a joint proposed procedural schedule and preliminary statement of issues on June 18, 1999.  The Commission adopted the procedural schedule proposed by the parties by its order issued on June 22, 1999.

On June 18, 1999, GST moved for interim relief and an expedited hearing.  KCPL responded in opposition on June 28, 1999; the Staff of the Missouri Public Service Commission (Staff) responded on June 28, 1999, as well.  The Commission denied GST’s motion on July 9, 1999.

Beginning on July 2, 1999, numerous discovery motions were also filed by the parties.  The Commission ruled upon these motions.  However, due to the voluminous nature of the pleadings related to discovery, these matters will not be recited herein.   

On July 29, 1999, and August 19, 1999, the Commission revised the procedural schedule.  On September 13, 1999, the parties jointly moved that the procedural schedule be amended.  That motion was also granted.  On October 18, 1999, GST and KCPL jointly moved the Commission to amend the procedural schedule.  The motion was granted on October 19, 1999.

Evidentiary hearings were held on April 17 and 18, 2000.  Initial Briefs were filed on May 12, 2000, and Reply Briefs were filed on May 24, 2000.


After receiving written and live testimony from the parties’ witnesses, the Commission entered its Report and Order on July 13, 2000.  In its Report and Order, the Commission found that the charges of KCPL to GST on account of electrical service provided have at all pertinent times been just and reasonable, and that GST had not been overcharged therefore.  The Commission found that the charges were properly and correctly calculated under the contract between KCPL and GST (hereinafter referred to as “the Contract”), which was freely negotiated by the parties and approved by the Commission in Case No. EO-95-67.  In addition, the Commission found that, at all times pertinent, KCPL had operated and maintained its generating, distributing, and transmitting system at an adequate level.  The Commission also found that GST failed to prove that imprudence on the part of KCPL employees caused the explosion at Hawthorn 5 on February 17, 1999.  On the issue of whether KCPL should have reduced the costs of purchasing replacement power by the amount of insurance proceeds it received as a result of the Hawthorn 5 explosion, the Commission found it did not have the authority to direct KCPL to recalculate its charges to GST.  Finally, the Commission directed the Commission Staff in Case No. ES-99-581 to investigate the events surrounding the explosion in the Hawthorn 5 boiler, and to report its finding.

On July 24, 2000, GST filed Application for Rehearing of GST Steel Company.  On August 3, 2000, KCPL filed its response.  On August 8, 2000, the Commission issued its Order Denying Rehearing.  Thereafter, GST filed a petition for writ of review in the Cole County Circuit Court.  Following oral argument on March 26, 2002, the Court affirmed the Commission’s Report and Order.  Subsequently, GST filed an appeal in the Missouri Court of Appeals, Western District, WD #61290.


On appeal, GST raised four issues:  (1) the Commission acted arbitrarily and capriciously and abused its discretion in deciding to give “little weight” to the testimony of GST’s expert; (2) the Commission acted arbitrarily and capriciously and abused its discretion by failing to make findings on a theory of imprudence raised by GST; (3) the Commission erred by placing the burden on GST to prove KCPL’s imprudence and in failing to recognize a rebuttable presumption of KCPL’s imprudence under the doctrine of res ipsa loquitur; and (4) the Commission acted arbitrarily and capriciously and abused its discretion in refusing to make findings on whether KCPL was required to use insurance proceeds to offset the cost of replacement power in calculating GST’s rate.


On September 16, 2003, the Court of Appeals issued an opinion affirming, in part, and reversing, in part, the judgment of the Circuit Court affirming the Commission’s Report and Order.  On or about September 30, 2003, the Commission filed its Motion for Rehearing, or in the Alternative, Motion to Modify.  On or about the same date, KCPL filed Motion for Rehearing of Respondent/Intervenor Kansas City Power & Light Company and Suggestions in Support.  Thereafter, on October 28, 2003, the Court of Appeals, on its own motion, issued a modified Opinion, narrowing the scope of the remanded issues.  In its Opinion, the Court of Appeals found that the Commission did not act arbitrarily and capriciously or abuse its discretion in deciding to give “little weight” to the testimony of GST’s expert.  The Court of Appeals also found that the Commission did not err in placing the burden of proof on GST to prove imprudence by KCPL.  In addition, the Court found that the Commission did not err in deciding it was without power to determine whether KCPL should use insurance proceeds to offset the cost of replacement power in calculating GST’s rate under KCPL and GST’s contract.  These portions of the Commission’s Report and Order were affirmed by the Court of Appeals and, therefore, no further action is required by the Commission on these points.  State ex rel. GS Technologies Operating Co., Inc. d/b/a GST Steel Company v. The Public Service Commission, 116 S.W.3d 680, 681-96 (Mo.App. 2003).


The Court of Appeals reversed and remanded that portion of the Commission’s Report and Order finding that the charges of KCPL to GST were at all times just and reasonable, and that GST was not overcharged.  Specifically, the Court of Appeals found that the Commission erred in its consideration of evidence presented through GST’s expert on its theory of imprudence relating to how KCPL responded to the flooding that occurred at the Hawthorn plant on February 17, 1999.  The Court of Appeals found that while the Commission certainly had the discretion to accord “little weight” to GST’s expert testimony, its decision to accord the testimony “little weight” was based on a mischaracterization of the extent of KCPL’s objection to the testimony, and a resulting conclusion that no substantive evidence was introduced to support the expert’s opinion testimony.  The cause was remanded to the Commission to reconsider the testimony of GST's expert witness, including the attachments to the testimony that were admitted without objection, and to make findings on the evidence regarding GST’s theory that KCPL should have responded to the flooding at the Hawthorn plant by placing a hold on the Hawthorn power plant’s gas supply valve.

On February 11, 2004, the Commission convened a prehearing conference in order to entertain suggestions from the parties as to the nature and timing of further proceedings in accordance with the remand.  The parties agreed that the existing record is sufficient and that an opportunity should be provided to file supplemental proposed findings of fact and conclusions of law and briefs.

III.  ISSUES TO BE RESOLVED ON REMAND
The Missouri Court of Appeals has remanded the Commission's decision and directed that the Commission reconsider two specific areas.  For the convenience of the Commission, KCPL's Initial Brief on Remand will address these specific areas of its previous opinion. 

A.
The Commission Should Specifically Re-Affirm Its Findings and Conclusions in the Commission's Report & Order.

The Court of Appeals remanded this case to the Commission for further consideration of the Complainant’s expert opinion testimony offered by its witness Jerry N. Ward, including all affidavits, statements, and exhibits attached to his pre-filed testimony as substantive evidence of the matter of facts contained in those documents.  Although the Commission's Report & Order considered and rejected GST's theory that KCPL should have placed a "hold" on the sump pump while the sewer line was under repair, the Court remanded the case for findings of fact on GST's  second theory that KCPL should have responded to the flooding by placing a hold on the gas valve while the Burner Management System was under repair. 116 S.W.3d at 693.  According to the Court of Appeals, the Commission erred when it failed to make findings of fact on GST's second theory.  

In addition, the Court found that the Commission erred when it concluded that "[m]ost of the information relied on by Mr. Ward was admitted only for the limited purpose of showing the basis of his expert opinion."  116 S.W.3d at 689.  The Court of Appeals explained its concern as follows:

When the Commission reached this conclusion, it based its ruling upon a mischaracterization of the extent of KCPL's objection to Mr. Ward's testimony and misstatements of law.  KCPL's only objection to Mr. Ward's testimony was to the attachment of Mr. Lewonski's affidavit, and Mr. Ward's reliance on that affidavit.  Thus, the sole attachment to Mr. Ward's testimony that was received for the limited purpose of showing the basis of his opinion and not as substantive evidence was Mr. Lewonski's affidavit.  Mr. Ward did not rely on any facts from Mr. Lewonski's affidavit in formulating his theory as to KCPL's imprudence with regard to the Hawthorn 5 explosion.  Rather, the acts that supported Mr. Ward's theory were contained in all of the other statements and documents attached to Mr. Ward's testimony to which KCPL raised no objection.  116 S.W.3d at 690. (footnotes omitted)

However, the Court also specifically held that the Commission has discretion to accord Mr. Ward’s testimony and the attachments to his testimony “little weight” as it did in its original Report & Order:

It is true, as KCPL and the Commission argue, that while hearsay evidence received without objection may be used to support an agency's decision, the Commission does not have to accept it as persuasive evidence.  Id.  Indeed, "[e]valuation of expert testimony is left to the Commission which 'may adopt or reject any or all of any witnesses' [sic] testimony.'"  Associated Natural Gas, 37 S.W.3d at 294 (quoting State ex rel. Associated Natural Gas Co. v. Pub. Serv. Comm'n, 706 S.W.2d 870, 880 (Mo.App.1985)).  When the Commission decides, in a proper exercise of its discretion, whether to adopt or reject an expert's testimony, this court will not second-guess that decision.  Id.  (116 S.W.3d at 690.)

In examining the pertinent evidence in the record, including the expert opinion of GST’s expert, Mr. Ward, and all affidavits, statements and exhibits attached to his pre-filed testimony that were admitted without objection, the Commission should continue to give little weight to the opinion testimony of Mr. Ward, and find that GST has failed to meet its burden of proof to show that KCPL was imprudent in how it responded to the flooding that occurred at the Hawthorn plant.  

1.
The Commission Should Continue To Accord GST's Opinion Testimony "Little Weight" As It Relates to the Hawthorn Explosion. 

In this proceeding, GST has presented the testimony of Mr. Jerry Ward, which discusses his theories regarding the events that occurred at the Hawthorn plant on February 16 and 17, 1999.  However, his entire testimony is based upon his interpretation of statements that were written by various KCPL employees and other persons within days of the Hawthorn Incident.  (Tr. 243).  Although he bases his opinions on the provisional statements provided by KCPL’s employees, Mr. Ward did not discuss any aspect of the Hawthorn Incident with any of these KCPL employees.  (Tr. 242).  Nor did Mr. Ward discuss the chain of events that preceded the Hawthorn Incident with:  (1) other KCPL personnel who were familiar with the facts surrounding the incident (Tr. 242); (2) the insurance carriers' investigators who investigated the facts (Tr. 244); or (3) Commission Staff investigators who investigated the incident (Tr. 245).

Mr. Ward conducted his "investigation" by spending six (6) hours at the Hawthorn site reviewing KCPL's documents related to the Hawthorn Incident prior to filing his Direct Testimony.  (Tr. 245-46).  Subsequently, he returned to the Hawthorn plant and spent five (5) additional hours conducting his "investigation" before filing his Surrebuttal Testimony.  (Tr. 247-48).  During his "investigation" at the Hawthorn plant, Mr. Ward spent his time (i.e., eleven (11) hours in total) reviewing thousands of pages of documents that were assembled by KCPL in its Master File Index related to the Hawthorn investigation, and maps and other records related to the Hawthorn plant.  (Tr. 246-47).  He did not spend any time going through the rubble left after the explosion.  (Tr. 248).  Nor did Mr. Ward spend any time at the Hawthorn plant (or anywhere else) interviewing eye witnesses to the explosion.  (Tr. 248).  As a result, Mr. Ward's statements regarding the Hawthorn Incident are based solely upon his understanding of the documents that he reviewed in his relatively short time at the Hawthorn plant, rather than any personal interviews with eye witnesses or any forensic or physical investigation of the plant site itself.  (Tr. 249).

During cross-examination, Mr. Ward candidly summed up his efforts to verify the facts contained in the witness statements upon which he relied:

Q.     [Fischer]:
Did you take any steps to determine if the information you’re relying on is still valid?

A.     [Ward]:
I read the statements.  That’s the extent of my discussions about it with these people.
(Tr. 243).  (emphasis added)

As a result, GST has placed the Commission in the position of rendering Findings of Fact on complex factual issues for which GST has failed to submit competent and substantial evidence.  GST simply placed in the record certain provisional statements of various KCPL employees who may have thought they understood the events at Hawthorn 5; however, this evidence should not be given much weight since such persons were not presented by GST as witnesses and were not subject to cross-examination, or other inquiry by the Regulatory Law Judge or the Commissioners.  

More importantly, the Commission Staff also has independently reviewed GST's allegations and evidence in this proceeding.  Based upon this independent review, the Commission Staff witness Dr. Eve Lissik has testified that she was not convinced that GST has provided enough evidence to substantiate their claims regarding the Hawthorn explosion.

Q.        [Commissioner Murray]:
In regard to the Hawthorn plant, did you hear Mr. Ward’s testimony?

A.
[Dr. Lissik]:


Yes.  I did.

Q.
[Commissioner Murray]:
And did you read his testimony?

A.
[Dr. Lissik]:


Yes, I have.

Q.        [Commissioner Murray]:
Well, let me ask it this way.  Did you find persuasive evidence in the testimony that was presented to show that KCP&L had provided evidence that there was B provided enough evidence to substantiate their claims regarding the Hawthorn explosion?

A.
[Dr. Lissik]:


KCPL or GST?

Q.
[Commissioner Murray]:
GST.

A.        [Dr. Lissik]:
After reviewing GST’s testimony and listening to Mr. Ward’s testimony, personally I still have questions . . .
Q.        [Commissioner Murray]:
Okay, but from the testimony that was presented, what we have on the record here, I can assume that means you’re not yet convinced?
A.
[Dr. Lissik]:


That’s correct.
(Tr. 328-29)(emphasis added)

2.
The Commission Should Not Rely Upon GST's Conclusions

Regarding The Hawthorn Incident Since Its Investigator Has

No Previous Experience Investigating Power Plant Explosions

And Has Misinterpreted Documents Related To The Hawthorn

Incident.
Mr. Jerry Ward, GST's investigator of the Hawthorn Incident, candidly admitted that he does not consider himself to be an expert in the methods of investigating power plant explosions since he has never previously investigated a power plant explosion.

Q.     [Fischer]:
I'm not sure I understood your answer.  Did you say you consider yourself to be an expert in the formal methods of investigating power plant explosions?

A.     [Ward]:
In explosions per se, I said no, I've not investigated an explosion.

(Tr. 237-38).

In addition, Mr. Ward has no previous educational background in the methods of investigating power plant explosions.  (Tr. 239-40).  He received his degree in Distributed Studies from Iowa State University.  Under this general studies degree, Mr. Ward did not major in any subject, but received five minors in English, Government, Naval Science, Math, and Physics.  (Tr. 239, 279).  He is not a licensed Professional Engineer in Missouri or any other state.  (Tr. 241).  Nor was he trained to investigate power plant explosions while he served in the Navy.  (Tr. 240).  Mr. Ward also has never worked as a Claims Investigator for any insurer of power plants.  (Tr. 241).  As a result, Mr. Ward has no educational background or professional experience to qualify him as an expert in the investigation of power plant explosions.

Notwithstanding his lack of experience in the investigation of power plant explosions, he has made sweeping allegations and conclusions that KCPL was imprudent in its operation of Hawthorn 5 Unit on February 16 and 17, 1999.  (Ex. Nos. 5 and 6).  

The Commission has already rejected in its Report & Order (at page 29) Mr. Ward's first theory that KCPL employees caused the explosion by failing to place a "hold" on the wastewater sump pump:

Likewise, Mr. Ward’s opinion that KCPL employees caused the backup, and thus the explosion, by failing to place a "hold" on the wastewater sump pump is not persuasive. Mr. Ward admitted that outside maintenance contractors were present at Hawthorn 5 on February 16, 1999, engaged in attempting to clear the clogged sewer line. Mr. Ward was unable to conclusively exclude their activities as a link in the chain of causation leading to the wastewater back-up. Cross-examination of Mr. Ward with respect to KCPL’s safety procedures suggested that a "hold" on the sump pump was not required where it was not itself under repair and a check valve separated it from the portion of line that was actually under repair.

For the purposes of this case, the Commission concludes that GST has failed to show that imprudence on the part of KCPL employees caused the explosion at Hawthorn 5 on February 17, 1999. (Report & Order, p. 29)

Mr. Ward also alleged that KCPL violated its own safety procedures in that it failed to re-establish holds on the main gas line to the boiler after restart of the Hawthorn unit was aborted on February 16, 1999.  (Ex. No. 6, p. 17-18).  Mr. Ward's conclusions were based upon a similar misunderstanding of KCPL's Safety Manual and its hold procedures.  Mr. Ward was under the erroneous impression that KCPL's hold procedures require that KCPL personnel take entire systems out of service while repairs were going on somewhere else on the premises, even though no workers were working on those systems.  (Tr. 275).  However, KCPL's hold procedures are not designed for this purpose.  They are designed for worker protection when a system could become unexpectedly "alive" and place workers in a zone of danger.  (Tr. 266-67).  Unfortunately, Mr. Ward did not take the time to ask anyone at KCPL whether or not there were any workers working on the gas lines on February 16 or 17, 1999.  (Tr. 268-69, 275).  Nor did he discuss with any KCPL personnel the reason that a hold was not placed on the system.  (Tr. 269).  As a result, Mr. Ward did not know the reason(s) that hold procedures were not employed on the  gas valve.  (Tr. 269).  Instead, Mr. Ward has jumped to the erroneous conclusion that KCPL violated its own hold procedures, based upon his own understanding of a KCPL Safety Manual.  (Tr. 273-74).


On cross-examination by KCPL, Mr. Ward admitted that no work was being done on the main gas supply lines, but claimed that, in his opinion, the fact that work was being done on the burner management system required placement of a hold on the main gas supply valve.  (Tr.  275-77).  On cross-examination of Mr. Ward as to whether he would open the main circuit breaker at his home if he needed to change a light bulb, Mr. Ward admitted he would not do that.  (Tr.  277-78).  He admitted that he would not find it necessary to put a hold on the electrical system of the entire house just to change a light bulb.  (Id.).  He agreed that by not opening the main circuit breaker at his home, lights could be safely used in other rooms of the house while one light bulb was being changed.  (Id.).  Similarly, it is not necessary to place a "hold" on the gas valve when no work was being done on the gas valve or the gas lines.

In conclusion, the Commission should place little weight upon Mr. Ward's evidence or his conclusions in this proceeding.  Based upon the inadequate and incomplete investigation conducted by Mr. Ward, the Commission should conclude that there is no competent and substantial evidence to find that KCPL acted imprudently or unreasonably in its actions related to the Hawthorn Incident.  Since GST has failed to meet its burden of proof, GST's allegations related to the Hawthorn explosion should be dismissed.

                                  Conclusion


For the reasons stated herein, KCPL respectfully requests that the Commission again dismiss the Petition filed by GST, re-affirm its original findings of fact and conclusions contained in its original Report & Order, and adopt the recommendations of KCPL contained herein.
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� As explained herein, the Commission should adopt all of the Conclusions of Law from its initial Report and Order, with the exception that the Commission should specifically delete from its Conclusions of Law section the first full paragraph on page 27 of its initial Report and Order.  This section contains the apparent legal error cited by the Court of Appeals in finding that the Commission's decision to accord GST's witness' opinion testimony "little weight" was based on an erroneous interpretation of law related to KCPL's evidentiary objection to hearsay testimony.  
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