
BEFORE THE PUBLIC SERVICE COMMISSION OF THE
STATE OF MISSOURI

Cathy J . Orler
Complainant

VS .

Folsom Ridge, LLC (Owning and Controlling the BIHOA)
Respondent

COMPLAINT

1 . Complainant resides at: 3252 Big Island Drive
Roach, MO. 65787

2. Respondent: Folsom Ridge, LLC
Big Island Homeowners' Association
P.O. Box 54
Longmont, CO. 80502

Is acting as a public utility providing service to complainant's
residence .

FILED 2

AUG 1 8 2005

MiSSrS ri PublicServtae commission

3. As the basis of this complaint, complainant states the following
facts :



After nearly six years of ongoing controversy concerning my "non-
membership" in the Big Island Homeowners Association, (BIHOA),
(and the "creatively imposed fees" associated with this), between
myself, (as well as other resident property owners), and Folsom
Ridge, (F.R.), (the developer of Big Island), with no resolve ; and now
the "threat" of a law suit, I have been left with no choice, and
therefore forced to file a "Formal Complaint" with the Public Service
Commission.

The basis of my complaint, is that the BIHOA is not operating as a
Homeowners' Association, (HOA), as per the Department of Natural
Resources, (DNR), Regulation requirements in accordance with 10
CSR 20-6.010(3)(B)5(IV), (Attachment A), as cited in the attached
letter from DNR, to F.R . to the attention of Reggie Golden,
(Attachment B); by servicing and/or billing users and non-users who
are not members of the BIHOA, and therefore should be regulated as
a public utility by the PSC .

Furthermore, the BIHOA, which is controlled by F.R. by a vote that is
governed and dictated by the number of property lots owned, as
stated in Article V - Association Membership and Voting Rights;
Section 2 . Voting Class of the Amended and Restated Declaration of
Covenants and Conditions, (Attachment C), was established in the
year 2000 for the sole purpose of the operation and management of
the water and sewer system, as described in Article 11, Section 1-C of
the Amended and Restated By-laws of the BIHOA, Inc. (Attachment
D), and the Amended and Restated Declaration of Covenants and
Conditions, (Reference Attachment C). This was nearly two years
after the issuance of a construction permit and operating permit by
DNR, and not in accordance with the DNR Regulation requirements
of 10 CSR 20-6.010(3)(A) . (Reference Attachment A). As a result,
the following situations of non-members' fees issues exists:
(Attachment E).



In 1998, existing property owners on B .I .,
with their own wells, and septic systems,
and with other, long established HOAs
already in place, were solicited by F .R . LLC,
(the developer), to purchase water and sewer
taps, as a means to fund and cash flow their
installation of a central water and wastewater
system, and the residents were then required
to pay up front, $4,800.00 for sewer, and $2,000 .00
for water taps. This money was held in escrow
at Central Bank, in Camdenton, Missouri until
completion of the system(s) . Residents were
told there would be no additional charges,
until which time they connected to the new
system, and they would have a guaranteed
right to connect at the time of their choosing .
(Attachment F) .

There was no association, (i .e .HOA) in place,
as a functional organization to oversee, maintain,
and operate the water and sewer system, at the time
monies were exchanged and taps were purchased .
No mention and/or disclosure of any membership
affiliation requirements at any time was made, and
therefore, no signatures were required and/or
obtained . The current BIHOA, (which is the
organization that was created to manage the
water and sewer system), did not become
operative until approximately two years later .
(Attachment G) . The DNR governing water and
wastewater, require that a permanent organization
be in existence before commencing with the
construction of the system. The BIHOA did not
elect their first board members until December 29,
2000 ; again, nearly two years after the permit was
issued . The BIHOA has been, and is currently
charging mandatory monthly fee assessments, to
non-members, as follows :



"

	

Property owners who have paid for a
water and/or sewer tap, and by virtue
of this, have the right to connect to the
system, but are not presently connected
to the system

"

	

Property owners who are not receiving
any services

" Property owners who are not members
of the BIHOA

Numerous attempts between resident property owners and F.R.,
(controlling the BIHOA), to resolve this situation, have been ongoing
for nearly six years, (Attachment H), with no resolution . A "sense of
urgency" has been created, in that actual members of the BIHOA, as
a "continuing authority," will assume liability for the water and sewer
system in September, 2005, and ownership of the system in
September, 2006.

In addition, my concern, as well as the concerns of other resident
property owners who are not members of the BIHOA, is that F.R.,
controlling the BIHOA, is currently trying to create, yet another, "new
HOA" to overcome the "non-member" resistance, in which

This "new HOA"
would replace the current BIHOA as well as all other existing HOAs,
(including the HOA of my subdivision, which governs my property,
and in which I am already a member, and to which extent, I do not
want to abandon or dissolve my membership and/or my HOA), that
are currently in place, and have been in existence, since the early
1960's when the island was first being developed . (Attachment I) .

Our concern is that this "new HOA" is incorporating the present
BIHOA and it's specific function of the operation of the water and
sewer system, thus forcing members to assume financial liability and
responsibility for a water and sewer system which has proven to be
"sub-standard" as per the Settlement Agreement between F.R., (the
developer), DNR, and the Attorney General's office, (Attachment J),



and in violation of it's operating practices as set forth in this Formal
Complaint. In addition, F .R ., (the developer), most recently expanded
the original and present water system, (with a maximum capacity to
service eighty homes, (Attachment K), off the island to include
approximately 160 acres of virgin development, with no disclosures to
it's members, and or residents, and in violation of DNR Regulation
requirements by not obtaining a new construction permit from DNR
and submitting engineered stamped and approved drawings for this
purpose. (Attachment L). Moreover, in documents of correspondence
sent out to residents of Big Island on BIHOA letterhead, and signed
by the developers, they have assured, residents that this concern has
been addressed by committing to: "restricting the boundary of the
area the system will serve to only include the Big Island Lake Sites,
Big Island Lake Sites 1 st Addition, Portage Park Unit 3, Portage Park
Unit 1, and all other property on the island (peninsula)
itself . . . . . . . . . .thus eliminating approximately 160 acres that is
somewhat separate anyway." (Attachment M). It is also questioned,
if this new and recent expansion of the current water system
infrastructure to accommodate and service approximately 160 acres
of F.R.'s future off island development, has been presented to
Planning and Zoning for approval?

In summary, and as a solution, I suggest that the PSC request from
BIHOA and/or F .R. who is controlling the HOA, a listing of it's
customers and members.

1 .

	

My name appearing as a customer and/or member of the
BIHOA would undeniably confirm that the BIHOA is not
operating as a HOA, because I am neither a customer or a
member, (I do not receive any service, nor have I signed
any documents to bilaterally consent and agree to
membership, and therefore be subject to the regulations of
the BIHOA), yet I am being billed . (Attachment N).

2.

	

My name being omitted from a listing of customers and
members, also undeniably confirms that the BIHOA is not
operating as a HOA, because I am being billed regularly by
the BIHOA, and therefore my name should be appearing as
A customer, yet I am not a member in the association .



Therefore, the BIHOA is acting as a public utility, providing service to
non-members, and should be regulated by the PSC.

I realize that as per the PSC guidelines for filing a formal complaint,
this "formal complaint" should include a listing of the BIHOA
members. However, this request to F .R. has been made numerous
times, by myself and other residents, and continues to be ignored ; I
feel for the obvious reasons stated above in #1 and #2. However, to
confirm with the PSC, the integrity of my "formal complaint," as well
as maintaining the integrity and validity of the information contained
herein, I will make a final, written request to F .R., controlling the
BIHOA, for a copy of it's customers and members listing . This written
request will serve as support documentation and verification for the
PSC, (if again, my request is ignored), that all efforts to obtain this
listing, were met with opposition and failed . If however, by some
chance, my written request should be honored, then the basis of my
"formal complaint" as well as the guidelines for filing my complaint,
will have been satisfied .

The relief requested of the PSC as a result of this "formal complaint,"
is a temporary injunction, halting the transfer of liability of the BIHOA
water and sewer system to the actual members of the association, as
the continuing authority, from F.R. on September o1, 2005, and the
transfer of ownership of the same on September 01, 2006; until a
determination and ruling can be made by the PSC, as to the BIHOA
and it's legal operation as a HOA, (meeting all those requirements),or
it's legal operation as a public utility, (meeting all those requirements) .
As a result of this determination and ruling, wherein the current water
and sewer system of Big Island, would then be operating properly
and legally as per the regulations of either a HOA or a Public Utility,
the situation of member vs. non-member, and non customers
receiving service and/or being billed, would be very clearly defined,
and in effect, become a "non issue."

Although this "formal complaint" is being filed by me and bears only
my signature, the situation cited herein, involves numerous residents
and property owners on Big Island .



The assistance of the PSC in resolving this ongoing controversy, is
very greatly appreciated .

Sincerely,

L"%`
Cathy Orler
3252 Big Island Drive
Roach, Missouri 65787



ATTACHMENT INDEX

Attachment A . . . DNR Regulations -Operating
And Construction Permits

Attachment B . . . DNR Letter to F.R . Re : Non-
Members Connected to
Wastewater System

Attachment C . . . . Amended and Restated
Declaration ofCovenants
and Conditions

Attachment D . . . Amended and Restated
By-Laws of BI HOA

Attachment E . . . Non-Member Fee Issues
Letters to DNR w/Examples

Attachment F . . . . Letter from David Lees (F.R .
Partner) Stating No Fees
Until Connected



Attachment G . . . . F.R . Letters to Homeowners
Stating Dates BIHOA Was
Established ; DNR
Construction and Operating
Permits to Confirm BIHOA
Not Yet Established ; Lawyer
Letter Stating BIHOA Is
Operating as an Unlicensed
Public Utility

Attachment H . . . . Letters Between F.R./BIHOA
and Attorneys Representing
Homeowners Try to Resolve
Non-Member Fee Issue

Attachment I . . . . Existing HOA's Already
Established Prior to BIHOA;
Attorney Letter Stating that
BIHOA Covenants Apply Only
to Land F.R . Purchased and
Must Be Ratified/Signed to
Become BIHOA Member

Attachment J . . . . Settlement Agreement
Between DNR, Attorney
General, And F.R .



Attachment K . . . . 80 Homes Maximum
Capacity of Water and
Wastewater System

Attachment L . . . . DNR Violation for Water Line
Expansion Off Big Island

Attachment M . . . . F.R.'s Written Commitment
Restricting Boundary of
Water/Sewer System to
Only Include Big Island

Attachment N . . . . Examples Of Non-Member
Fees Billings ; Letters to F.R .
DNR, And PSC Trying to
Clarify/Resolve Fee Issue














































































































































