BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Southwestern Bell Telephone, L.P., d/b/a SBC Missouri’s
)

Petition for Compulsory Arbitration of Unresolved Issues
)

For a Successor Interconnection Agreement to the

)
Case No. TO-2006-0042

Missouri 271 Agreement (“M2A”)



)

BRIEF CONCERNING DISPUTED ARBITRATION ISSUES 


Comes now Navigator Telecommunications (“Navigator”), by its undersigned attorneys, and files its brief concerning the issues which remain in dispute between Navigator and SBC in the arbitration of the successor M2A interconnection agreement.  In support of its positions, Navigator states the following:


1.
Navigator GTC Issue 7:  Liability Limitation.  In the issue, Navigator proposed language for Section 7.1.1 of the GTC which would eliminate that possibility that the parties could limit their liability for willful, intentional, or grossly negligent misconduct.  SBC opposed the language, and specifically asked the Commission to allow for limitation of liability even where the party is guilty of willful, intentional, or grossly negligent misconduct.  The Arbitrator addressed issues of “Indemnification and Limitation of Liability” in Section 13 of his decision (Section 1(A)-- pages 66-71).  The Arbitrator set forth each party’s position, and reached the following conclusion:  “the Arbitrator concludes, first, that it is improper for this ICA to attempt to limit or alter damages available under a statute.  Second, the Arbitrator concludes that it is contrary to public policy to cap liability for intentional, willful or grossly negligent conduct.”  (Section 1(A) - page 71).  


2.
It appears that the Arbitrator made an error in his Attachment 1.B Summary Decision Matrix, in which he states that “SBC’s language is most consistent with Arbitrator Report” on Navigator GTC Issue 7.  Navigator apologizes for failing to detect the error earlier and bring it to the Commission’s attention.  However, the Arbitrator’s Report is clear:  Navigator’s language is consistent with public policy and should be adopted in the ICA.  Thus, in Section 7.1.1 of the Navigator -- SBC M2A, “and” should be deleted and “except” should be inserted.


3.
Navigator Issue 10:  Payment Escow for Disputed Invoices.  In its Order, the Commission noted, and did not reverse, “the Arbitrator’s decision that disputed amounts need not be escrowed.”  (July 11 Order, p. 44).   It appears that the Commission attempted to implement that finding, and to prohibit SBC from terminating service to Navigator for failure to pay disputed amounts, by stating that SBC’s and Navigator’s proposed language for Section 14.2.4 should be excluded.  However, the Commission did nothing to the language proposed for Sections 9.9, 14.1, 14.2, and 14.5.1.  SBC’s language would continue to require payment of disputed amounts to avoid disconnection.  Navigator’s proposed language would create an exception for disputed amounts.  Navigator’s proposed language is clearly consistent with the Arbitrator’s and the Commission’s findings that disputed amounts need not be escrowed. Indeed, is disputed amounts need not be escrowed, how can the Commission say that SBC may still terminate Navigator’s service?


4.
The Commission should adopt Navigator’s language for Sections 9.9, 14.1, 14.2, and 14.5.1, so SBC cannot terminate Navigator’s service for non-payment of disputed amounts.


5.
TRRO Embedded Base Temporary Rider.  The language which SBC asks to be incorporated into this Rider, which will only apply to Navigator’s customer base existing as of March 11, 2005, broadly states SBC’s view of the law, rather than simply dealing with the limits of the TRRO.  For example, the language in the recitals which SBC wishes to include would eliminate the possibility that UNEs may be provided under Section 271 (given the reference of the language to “federal law,” rather than just Section 251).  The rider is intended to deal with a temporary situation, not to allow SBC to eliminate all opposition to its argument that Section 271 is irrelevant.


6.
Most of the language which Navigator proposes for the Rider involves protection for its customers as of March 11, 2005.  In sections 1.1 and 2.1, Navigator’s language would protect the existing customer until he or she terminates service from Navigator.  On the other hand, SBC’s language would allow it to terminate access to an existing Navigator customer if that customer disconnects use of even one of several elements used by Navigator, even if the customer remains with Navigator without break.  Navigator proposes a definition of “existing customer” at the end of 2.1.  It is important to include that definition, as it will provide guidance to the parties on this important topic.  


7.
In Section 2.2, Navigator proposes that the prices announced by the FCC be incorporated in the Agreement.   Navigator is careful to propose an end to that pricing which is consistent with the FCC timeline.  Similarly, at the end of Section 1, Navigator proposes the inclusion of language which incorporates SBC’s legal obligation to process Navigator orders for dark fiber loops and transport, and DS1/DS loops where Navigator has self-certified its entitlement to order those services.


Wherefore, Navigator Telecommunications respectfully requests that the Commission grant its requests specified herein







Respectfully submitted,







_/s/ Mark P. Johnson_________
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