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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

In the Matter of Kansas City Power & Light 
Company’s Request for Authority to Implement 
a General Rate Increase for Electric Service. 

)
)
)
 

 
Case No. ER-2012-0174 

MOTION FOR LEAVE TO REPLY TO 
STAFF’S RESPONSE TO KCP&L’S OPPOSITION TO  

MOTION TO STRIKE AND REPLY OF KCP&L 

Kansas City Power & Light Company (“KCP&L” or “Company”) hereby seeks leave of 

the Commission to reply briefly to Staff’s Response to the Company’s Opposition to the Motion 

to Strike Pre-Filed Testimony and Reject Tariffs filed by the Office of the Public Counsel 

(“OPC”) and the Midwest Energy Consumers’ Group (“MECG”). 

Pursuant to the Commission’s June 22 Order Nunc Pro Tunc, KCP&L responded to 

Staff’s 4-page Response to Motion to Strike Pre-Filed Testimony, filed on June 19, 2012.  Staff 

then filed an 11-page counter-argument to KCP&L’s Opposition to the Motion to Strike on July 

3. 

Since no other party supports KCP&L’s position that the Motion to Strike Pre-Filed 

Testimony should be denied, the Commission would benefit from the Company’s reply to Staff’s 

Response.  The Company respectfully requests that this brief reply be accepted. 

In reply to Staff’s July 3 response, KCP&L states: 

1. While the Company has frequently had differences of opinion with Staff, OPC 

and others regarding the 2005 Regulatory Plan Stipulation & Agreement (“Stipulation”), the 

Commission has never curtailed argument regarding these differences by granting a motion to 

strike pre-filed testimony.  It should not do so now. 

2. When the ink was barely dry on the July 26, 2005 amendment to the Stipulation 

regarding off-system sales (“OSS”), the parties expressed differing views of the effect of that 

amendment.  On July 27, the day after the amendment was filed, Staff and OPC noted their 
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disagreement with KCP&L.  See Ex. A, Staff’s and Public Counsel’s Additional Response to 

Order Directing Filing, Case No. EO-2005-0329 (July 27, 2005) (attached). 

3. Staff and OPC stated that in response to their request that KCP&L agree to a 

provision in the Experimental Regulatory Plan Stipulation & Agreement of the Empire District 

Electric Company, KCP&L had “declined to add similarly explicit language to the agreed to 

amendment of the off-system sales language” in the Empire stipulation.  Id. at 2.  The language 

in the Empire stipulation provided:  “Empire agrees that it will not seek to avail itself of any 

legislation that may be enacted in the future that would be inconsistent with the ratemaking 

treatment for off-system sales revenues and associated expenses set forth in this paragraph.”  Id. 

4. Staff and OPC went on to state: 

The Staff and Public Counsel note that it can be interpreted that this particular 
sentence in the Empire Stipulation and Agreement addresses the same concern as 
the sentence that KCPL has agreed to as an amendment of Section III.B.1.j “Off-
System Sales.”  However, that is not how KCPL views the effect of the sentence 
that it has agreed to have included in Section III.B.1.j “Off-System Sales” of the 
Stipulation and Agreement filed on March 28, 2005. 

Id. (emphasis added). 

5. Although KCP&L’s difference of opinion with Staff and other parties regarding 

Section III(B)(1)(j) has been well known, the debate over the provision’s meaning has been 

presented over the years in testimony and post-hearing briefs.  No party sought to curtail the 

discussion of the issues through a motion to strike testimony. 

6. For example, in the Company’s first rate case filed under the Regulatory Plan in 

2006, the parties, not surprisingly, disagreed on the meaning of the Stipulation and what it meant 

regarding OSS margin.  OPC’s Ryan Kind filed rebuttal testimony in Case No. ER-2006-0314 

where he stated that KCP&L’s position “regarding its off-system sales margins ... is not 

consistent with the Stipulation and Agreement in Case No. EO-2005-0329 ....”  See Rebuttal 
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Testimony of Ryan Kind (Ex. 204) at p. 2, lines 6-8 (Sept. 8, 2006).  Staff similarly filed 

testimony, asserting that proposals related to OSS violated the Stipulation.  See Rebuttal 

Testimony of Cary G. Featherstone (Ex. 114) at p. 3, lines 18-21, pp. 19-20 (“KCPL’s proposal 

regarding off-system sales is completely inconsistent with the letter and intent of the 

Stipulation”) (Sept. 8, 2006); Rebuttal Testimony of Steve M. Traxler (Ex. 135) at p. 2, lines 1-

15 (“Reducing the profit from off-system sales in this fashion violates the Stipulation”), p. 7 

(Sept. 6, 2006). 

7. In surrebuttal testimony, KCP&L witness Chris Giles responded that when the 

Company and the other parties negotiated the Stipulation, KCP&L’s position was that a utility 

had “no inherent right to retain off-system sales profit or margin as long as the fixed cost of the 

generation assets utilized to supply power to the off-system market are in rate base and those 

costs are included in retail rates.”  However, he noted:  “It was KCPL’s perception that other 

parties to the agreement desired to commit KCPL to this position during the term of the 

regulatory plan and KCPL agreed to do so.”  See Ex. B, Surrebuttal Testimony of Chris B. Giles 

(Ex. 5) at p. 2, lines 1-12 (Oct. 6, 2006) (attached).1  He went on to explain why the OSS 

proposal submitted by the Company was not a profit-sharing mechanism forbidden by the 

Stipulation. 

8. The Commission took all of this evidence with the case, excluding nothing.  It 

ultimately found no violation of the Stipulation by KCP&L.  Importantly, the Commission cited 

the limited duration of the Stipulation: “KCPL also agreed that it would not propose any 

adjustment that would remove any portion of its off-system sales from its revenue requirement 

                                                 
1 In Paragraph 11 of its Response to KCP&L’s Opposition, Staff cites to Mr. Giles’ direct testimony and the 
Company’s Position Statement and Prehearing Brief in the 2005 Regulatory Plan docket.  However, they contain 
only general statements regarding the OSS provision or simply quote the OSS provision of the Stipulation.  They do 
not contradict Mr. Giles’ 2006 surrebuttal testimony, and do not indicate that KCP&L had agreed that OSS margin 
would permanently inure to the benefit of ratepayers after the Regulatory Plan expired. 
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determination in any rate case during the life of the Experimental Regulatory Plan.”  See Ex. C, 

Report & Order, Case No. ER-2006-0314 at 31 (Dec. 21, 2006) (emphasis added) (excerpt 

attached). 

9. In so finding, the Commission also observed that “[d]espite this language in the 

Stipulation, the parties have wildly differing views of what amount of off-system sales should be 

included in KCPL’s revenue requirement.”  Id. 

10. For over seven years the parties have disagreed on the meaning of the OSS 

provisions in Section III(B)(1)(j) of the Stipulation, sometimes “wildly.”  However, the 

Commission has never granted a motion to strike and has never prevented any party from being 

fully heard with regard to this important issue.  Now is not the time to halt the debate or 

terminate the inquiry.  Since no member of the Commission was serving at the time that the 

Regulatory Plan Stipulation was approved during the summer of 2005, it would be beneficial for 

the Commission to permit the parties to file testimony to fully explain their respective positions. 

WHEREFORE, Kansas City Power & Light Company requests that leave be granted to 

file this Reply and that the Motion to Strike be denied. 

 

Respectfully submitted, 

/s/ Karl Zobrist  
Karl Zobrist MBN 28325 
Lisa A. Gilbreath MBN 62271 
SNR Denton US LLP 
4520 Main Street, Suite 1100 
Kansas City, MO  64111 
Phone:  816.460.2400 
Fax:  816.531.7545 
karl.zobrist@snrdenton.com 
lisa.gilbreath@snrdenton.com 
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Roger W. Steiner MBN 39586 
Corporate Counsel 
Kansas City Power & Light Company 
1200 Main Street 
Kansas City, MO  64105 
Phone:  (816) 556-2314 
Fax:  (816) 556-2787 
Roger.Steiner@kcpl.com 
 
James M. Fischer MBN 27543 
Fischer & Dority, PC 
101 Madison, Suite 400 
Jefferson City, MO 65101 
Phone:  (573) 636-6758 
Fax:  (573) 636-0383 
jfischerpc@aol.com 

Attorneys for Kansas City Power & Light Company 

 

CERTIFICATE OF SERVICE 

I do hereby certify that a true and correct copy of the above and foregoing was served 
upon counsel of record on this 9th day of July, 2012. 

 

/s/ Karl Zobrist     
Attorney for Kansas City Power & Light Company 
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