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MOTION FOR RECONSIDERATION

COMES NOW Southern Union Company, d/b/a Missouri Gas Energy (“MGE”), and requests that the Missouri Public Service Commission (“Commission”) reconsider and reverse an order of its Administrative Law Judge (“ALJ”) in this case denying MGE’s Motion to Compel Staff to Respond to MGE Data Request Nos. 0173 and 0174.  In support thereof, MGE states as follows:


1.
On or about May 12, 2004, MGE submitted to Staff two data requests numbered, respectively, data request numbers 0173 and 0174, copies of which are attached hereto marked Exhibits A and B, respectively, and incorporated herein for all purposes.

2.
Thereafter, on May 21, 2004, counsel for Staff objected to data requests numbers 0173 and 0174 by letter submitted to MGE’s attorney.  A copy of Staff’s objection letter is attached hereto, marked Exhibit C and incorporated herein for all purposes.  The basis for Staff’s objections to MGE’s two data requests are set forth in said letter; however, the objections are, summarily, as follows.  First, Staff objects to both data requests on the grounds that they seek information that is irrelevant and that is not likely to lead to the discovery of admissible evidence.  Second, Staff objects on the ground that responding to both data requests would be unduly burdensome.  Third, Staff objects to both data requests on the ground that responding thereto would cause the Staff to engage in inappropriate ex parte contacts with the commissioners.  

3.
On May 27, 2004, an on-the-record discovery conference was held at the offices of the Commission at which time MGE made a Motion to Compel Staff to Respond to Data Request Nos. 0173 and 0174 and offered oral argument in support of said Motion.  Counsel for Staff stated the basis for its objections and requested that the Motion be denied.  At the conclusion of oral argument, Commission’s ALJ assigned to this case denied MGE’s Motion to Compel on the grounds that the data requests do not seek information that is relevant to the case nor do they seek information that is likely to lead to the discovery of relevant information.  The ALJ’s ruling appears at page 76 of the hearing transcript.
  


4.
MGE requests that the Commission reconsider the ruling of its ALJ and reverse same, thereby compelling its Staff to respond fully to MGE data requests numbers 0173 and 0174.  In furtherance thereof, MGE contends that the information sought by virtue of the two data requests in question, is information that is either directly relevant to the case or is likely to lead to the discovery of relevant information.


5.
MGE’s data requests seek information about information provided by current Staff to current members of the Commission or conversations current Staff have had with current members of the Commission regarding the issues of rate of return, return on equity and/or capital structure and depreciation rates, depreciation studies and/or treatment of net salvage/cost of removal outside the context of a pending rate case and occurring since August 1, 2001, a date approximating the conclusion of MGE’s most recent rate case.  This information is relevant on a number of different important levels.  


6.
First, the subject matter topics with respect to which the data requests relate are two of the most significant issues in the current rate case in terms of their revenue impact.  Staff is a party to this case and, in that capacity, has made recommendations to the Commission regarding how these issues should be decided.  If Staff has had previous conversations with members of the Commission outside the context of a rate case regarding these generic policy issues, MGE should be able to determine generally, what has been said, by whom, in what context and to what end.  Only by knowing this information, can MGE be in a position to address some of the important policy issues with respect to which members of the Commission may have been briefed. 

7.
The Commission’s proceedings in this case are quasi judicial and, as such, MGE is entitled to a hearing before an impartial decision maker.  To further that core due process objective, MGE is entitled to submit evidence to counter or rebut information that previously may have been provided to the Commission by its Staff, a party to this case.  


8.
MGE’s request is fully consistent with prevailing public policy considerations as pronounced in recent legislation concerning Commission proceedings, the Missouri General Assembly recently enacted §386.210 RSMo which sets forth the manner in which parties are to treat ex parte communications with members of the Commission.  It is clear that the goal of the legislation was to facilitate important policy discussions.  The trade-off for more open communication, however, is disclosure.  Simply put, all parties of interest should know what is being said, by whom, and in what context.  Staff should not be the only party appearing before the Commission that is exempt from this requirement of disclosure.  


9.
The Commission routinely decides important public policy matters concerning the provision of regulated utility services in this state.  Perhaps its most important responsibility is its authority to set rates.  The process leading to that end should be as open as possible not only to the regulated utilities, but to the public as well to the extent not inconsistent with important proprietary and confidentiality limitations addressed in the Protective Order.  


10.
In summary, if the Commission’s Staff, always an important party in any rate case proceeding, has briefed the Commissioners or provided background information to the Commissioners outside the context of rate cases in technical conferences, workshops, or issue white papers and the like, the utility companies that are regulated by the Commission and which have a direct proprietary interest in the outcome of rate cases have a right to discover the tenor of those discussions so that they have a fair and reasonable opportunity to address and counter any adverse policy advice.  This is highly relevant in any rate case proceeding and it is highly relevant in this rate case proceeding.


11.
The undersigned counsel certifies compliance with the requirements of Commission rule 4 CSR 240-2.090(8) by virtue of his signature affixed hereto.


WHEREFORE, MGE requests that the Commission reconsider its ALJ’s May 27, 2004, ruling denying MGE’s Motion to Compel Staff to Respond to Data Request Nos. 0173 and 0174 and compel its Staff to fully respond thereto by June 21, 2004 for the reasons aforesaid.  
Respectfully submitted,

__/s/ Paul Boudreau_____________________
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3100 Broadway, Ste. 1209

Kansas City, MO 64111


	Mr. Stuart W. Conrad

Finnegan, Conrad & Peterson
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3100 Broadway, Ste. 1209

Kansas City, MO 64111



	Mr. Mark W. Comley

Newman, Comley & Ruth

601 Monroe Street, Suite 301

P.O. Box 537

Jefferson City, MO 65102


	Major Craig Paulson 

Federal Executive Agencies

139 Barnes Drive, Suite 1
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	Mr. Marc Ellinger
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_/s/ Paul Boudreau_________________

� A copy of the entire transcript to the proceeding is attached hereto as Exhibit D.
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