BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

USW Local 11-6,



)







)


Complainant,



)







)
Case No. GC-2006-0060

v.





)







)

Laclede Gas Company,


)







)


Respondent.



)

LACLEDE GAS COMPANY’S OBJECTION TO
USW LOCAL 11-6’S MOTION FOR LEAVE
TO FILE POST-HEARING EXHIBIT

COMES NOW Laclede Gas Company (“Laclede”) and in support of its objection to USW Local 11-6’s (the "Union”) Motion for Leave to File a Post-Hearing Exhibit 26, states as follows: 

1.
On July 14, the Union filed its Motion for Leave to File a Post-Hearing Exhibit 26.    The Exhibit offered by the Union contains a copy of the Arbitrator's Decision ("Decision") in the Louis Jackson arbitration proceeding.
2.
The Union's Motion should be denied for several reasons.  First, the Union waived its right to offer this Exhibit into evidence because during the hearing it knew that the Decision was pending, but it failed to offer it upon receipt thereof before the evidence was closed.
  Second, the Decision is inadmissible hearsay because it, and the statements contained therein, are out of court statements offered to prove the truth of the matter asserted and do not fall within any exception to the hearsay rule.
   Third, the information set forth in the Exhibit is not relevant to the issues in this proceeding other than as further substantiation for the position taken by Laclede in this case.

3.
Should the Commission nevertheless chose to grant the Union's Motion,  however, the Company would submit that rather than prove the truth of any matters asserted by the Union, the Decision actually supports what Laclede has been contending throughout this proceeding.  Specifically, by indicating that a failure to perform any required safety check can "cause the Company to be cited as violating the law and subject to those consequences" as well as expose it to monetary damages (Decision, pp. 33-34), the Decision illustrates the real reason why TFTO inspections were performed by Laclede in the first place -- namely, as a means of reducing the liability exposure which the Company and its customers might otherwise face as a direct result of having to enter the customer's premises to obtain a meter reading.
    By recognizing the need to enforce the prudent steps that the Company has taken to protect itself and its customers from potentially significant liability exposure (and the costs that go with it), however, the Decision does not in any way go to the issue of whether such inspections should be performed where there is no independent need to enter the customer's premises.  Nor does it in any way justify the Union's request to re-institute a practice that would simply subject Laclede and its customers to even greater liability exposure by making the Company inspect customer-owned appliances and piping in instances where no safety rule or operational need requires such action.

4.
The Decision is also a telling example of how the Union either invokes or ignores public safety concerns based solely on which approach will serve to preserve Union jobs.  As the Decision makes clear, this particular arbitration involved the firing of an employee who had been disciplined twice before and discharged once (Decision pp. 3-33), who had openly admitted to substituting his own judgment as to when safety rules should or should not be followed (Decision p. 30), and who had proved himself to be generally untrustworthy and willing to ignore those procedures whenever it suited him.  As the Decision summarized it: 

“If the grievant was willing to violate a Company safety rule by not taking the tool bucket with him into the two houses, why should the Arbitrator be willing to accept the grievant’s testimony that he did carry the CGI into the two houses.  If he was willing to violate one safety rule, why wouldn’t he be willing to violate two rules?  
A serviceman is primarily an employee the Company has to have trust in and who will perform each and every gas safety check without exception and unsupervised.  Any failure to do so could cause the Company to be cited as violating the law and subject to those consequences.  (Decision p. 30).  
5.
Despite these undisputed facts, the Union nevertheless found it entirely appropriate, as it has in every other case, to elevate the retention of a Union member's job above any concern for public safety.   In doing so, it illustrated once again that the Union's arguments and contentions, whether made in arbitration proceedings, regulatory dockets or other forums, are always directed at preserving work for its members, with public safety being nothing more than a consideration to tout or a factor to ignore depending on what will promote that goal.  For all of these reasons, the Commission should deny the Union's Motion.            

WHEREFORE, for each of the reasons stated above, Laclede Gas Company respectfully requests that the Commission deny USW Local 11-6’s Motion for Leave to File Post-Hearing Exhibit 26, the Jackson arbitration Decision, and that it grant such other relief as it deems just and proper.
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�The hearing in the above-referenced matter was concluded on May 23, 2006, subject only to the filing of an identified late filed exhibit by Laclede and questions by Commission Gaw to witness Leonberger (Tr. 587-90). Before the evidence was closed, Local 11-6 knew that the Jackson arbitration Decision was forthcoming, but did not request to offer it into evidence upon receipt thereof, Had it made such a request, Laclede could have made objections, Judge Dippel could have ruled thereon, all of which could have been part of the record. 


�The statements allegedly attributable to witnesses referred to in the Decision are not exceptions to the hearsay rule as statements against interest because Local 11-6 did not show that any of the persons who testified at the Jackson arbitration hearing were unavailable as witnesses despite the Union’s attempts to procure their attendance at the hearing (see F.R.Evid. 804). The statements allegedly attributable to witnesses referred to in the Decision are hearsay within hearsay (see F.R.  Evid. 805). Moreover, the arbitrator is not an employee of Laclede, and therefore, the Arbitrator’s statements, findings or conclusions, which are offered to prove the truth of the matter asserted, are not statements against interest by Laclede.   


�The Jackson arbitration Decision is irrelevant because it involves discipline of an employee for violation of a prior safety rule voluntarily implemented by Laclede when it was necessary for Laclede to enter upon customer property to read the meter upon a change of customer, which, with the implementation of AMR, is unnecessary because Laclede now can obtain the readings without entering upon the customer’s property.


�As Laclede argued in its brief, this concept should not seem foreign to the Commission since the stricter inside inspection requirements adopted by the Commission in the 1989 revisions to its Gas Safety Rules were specifically designed to mitigate the liability exposure that an operator would face under existing case law as a result of its employees entering a customer's premises in order to relight equipment.  (Ex. 11, p. 4, lines 2-10).  That is also the reason, as Union witness Hendricks admitted, that Laclede requires customers to sign a form acknowledging the fact that the Company has found a hazard on a customer-owned appliance or pipe.  (Tr. 125). 
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