
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
 
In the Matter of a Working Case to Consider the ) 
Establishment of a Low-Income Customer Class or ) EW-2013-0045 
Other Means to Help Make Electric Utility Services ) 
Affordable.      ) 
 
In the Matter of a Working Case to Consider the ) 
Establishment of a Low-Income Customer Class or ) GW-2013-0046 
Other Means to Help Make Water Utility Services ) 
Affordable.      ) 
 
 
In the Matter of a Working Case to Consider the ) 
Establishment of a Low-Income Customer Class or ) WW-2013-0047 
Other Means to Help Make Water Utility Services ) 
Affordable.      ) 
 
 

THE OFFICE OF THE PUBLIC COUNSEL’S COMMENTS 
 
 
 COMES NOW the Office of the Public Counsel (Public Counsel) and for its Comments 

states as follows: 

BACKGROUND 

On August 15, 2012, the Commission established Case No. EW-2013-0045, GW-2013-

0046 and WW-2013-0047 in order to hear from utilities, organizations, individuals, and other 

stakeholders on ideas to reduce the financial burden on low-income customers while providing a 

fair and adequate return to the regulated utilities. 

The Commission indicated that it wanted stakeholders to address the feasibility and 

advisability of establishing a low-income customer class based on the federal poverty level. 

Specifically the Commission indicated that comments should include an analysis of:  
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1) the practicality of establishing such a low-income class, including the effect on 

revenues and costs,  

2) proposed guidelines for inclusion in such a class,  

3) proposed verification procedures for participants, 

4) the effect on the company’s bad debt expense, 

5) similar low-income rate-classes established in other states, 

6) the legality of establishing a low-income rate-class, and 

7) the appropriate rate or rate-formula for a low-income rate-class. 

In addition, the Commission requested that stakeholders address any other means by 

which to assist low income residential customers (i.e., California’s Low Income Oversight Board 

and programs administered by the California Public Utilities Commission such as the Energy 

Low Income Program (CARE), the Energy Savings Assistance Program, and the Family Rate 

Program (FERA)). 

POSITION ON APPROPRIATE RATE OR RATE-FORMULA 

According to the Campaign for Home Energy Assistance, in  2011 while there were 

about 684,000 LIHEAP  qualified households in Missouri, qualifying at up to 135% of the 

Federal Poverty Level, only about 174,000 households received LIHEAP assistance.  There is 

obviously a great unmet need for assistance.  However, defining the Commission’s authority to 

address this need through the regulatory process is a fundamental threshold in determining 1) if it 

is appropriate for the Commission to establish permanent low-income programs and 2) if so, how 

to best design programs to meet the needs of low-income consumers. 

Public Counsel recognizes the Commission’s authority to establish experimental 

programs designed to produce a net benefit to rate-payers and to establish permanent programs 
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that achieve costs savings.  In the past Public Counsel has proposed programs such as the Pays 

Program1 and experimental low-income programs.  Public Counsel has also actively participated 

in the development and evaluation of conservation and efficiency programs designed to achieve 

net savings for ratepayers. However, unlike California and certain other states for energy, and 

unlike Missouri for telecommunications, there is no specific legislative mandate for the 

Commission to establish low-income support programs for electric, natural gas or water service.  

There is also no mandate that programs be paid for by other rate-payers.  Absent such mandates, 

Public Counsel encourages the Commission to focus on ensuring that Missouri’s utility 

consumers pay rates that are just and reasonable through the regulatory process.   For example, 

the Commission has direct authority to determine the rate of return allowed for purposes of 

setting rates.  Rate of return is a key determinant of the level of rates and therefore the 

affordability of rates.  In a recent Ameren rate case, ER-2011-0028, the Commission allowed a 

return on equity of 10.2 % well in excess of consumers’ annual wage increases, returns on 

savings and the average return on stocks measures according to the S&P 500 which grew an 

average of only 1.43% since 2007.  Rate of return should be set with the understanding that 

while utilities must have the opportunity to earn a reasonable rate of return, a lower reasonable 

return protects utility and helps provide reasonable access to service for all while a higher 

reasonable return may benefit the company but may hinder reasonable access to service for all. 

The Commission also has authority over terms of service that impact low-income 

consumers’ ability to subscribe to and maintain service. The Commission can assist low-income 

customers by rejecting proposals to increase deposits, to collect deposits over a shorter time 

interval or to use credit scoring to determine deposits.  In setting rates, the Commission can 

reject rate design proposals that seek to collect margin costs through fixed flat rate opting instead 
                                                 
1 See Commission Case No. GR-2004-0209 
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for lower customer charges which allow low-use customers more discretion over the charges 

incurred for service.   

To date, there is mixed evidence on the success of company specific low-income 

programs. There have been difficulties with program participation, coordination with social 

service agencies and high and duplicative administrative costs.  Public Counsel does not support 

creating an oversight board at this time when it is still unclear if the existing experimental low-

income programs or any alternative low-income programs should be implemented on a long-term 

basis. 

If the Legislature intended for the Commission to establish a low-income program and 

oversight mechanism it could have explicitly authorized the Commission to do so as it did for the 

Missouri Universal Service Fund, Relay Missouri Fund and the Missouri Adaptive Telephone 

Equipment Program.  Public Counsel can support and will participate in a taskforce charged with 

developing a comprehensive response to the questions asked by the Commission in this case.  In 

addition Public Counsel recommends that if a taskforce is established for this purpose that the 

taskforce also address how best to facilitate voluntary contributions by consumers, the burden on 

non-participant low-income consumers and whether the one-directional nature of electric natural 

gas and water service impacts the appropriateness of cross-customer subsidization.   

Many of the existing and expired experimental programs were funded at least in part with 

rate-payer monies.  To the extent that ratepayers are called upon to fund a low-income program, 

the program should be designed so that it can reasonably be expected to balance the interests of 

those who receive support with the interests of those who provide it.   Ratepayer funding for 

programs that cannot reasonably be expected promote both interests should not be imposed 

through the ratemaking process unless there is a specific legislative mandate to do so.  Further, 
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the Commission should require that a party that proposes a particular program demonstrate the 

likely success of the program and that success will not come at an unreasonable cost. 

PRACTICALITY 

In Commission Case ER-2010-0036, the Commission requested information similar to 

some of the information requested in this case.  Specifically, the Commission indicated that in 

addition to the mechanisms traditionally utilized to assist low income customers, the parties 

should address the feasibility of establishing an experimental "very low-income" customer class 

that would be based upon the federal poverty level.  Due to legal and policy considerations 

Public Counsel took no position on whether “very low-income” should be the basis for 

establishing a unique customer class but did present information regarding measures that might 

be used to define “very low-income” and methods for targeting support to those customers.  The 

same information regarding defining a low-income class based on the Federal Poverty Level was 

offered by Public Counsel in that case. 

The method used by Public Counsel in ER-2010-0036 to determine a low-income 

discount involved determining an amount considered affordable to pay for the utility service 

depending on income. The discount was based on the difference between the affordable amount 

and the average bill of low-income customers. The concept of a household's "energy burden" is a 

generally accepted method of measuring the affordability of energy bills.  Energy burden is 

determined by the proportion of household gross income spent on energy bills.  Roger Colton, a 

recognized authority on low-income energy affordability, estimates that an "affordable burden" 

for total home energy bills may be set at 6% of gross household income.  The 6% threshold was 

developed based on a study of affordable housing costs and the proportion of those costs related 

to energy consumption. A range of 4% to 6% reflects both a nationally recognized level and a 
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level specific to the average burden for our region.  A similar method could be used to determine 

a low income energy rate so it is feasible to determine a low income rate based on the FPL. An 

affordable water burden would need to be determined to calculate a low-income water rate.  

Public Counsel takes no position on the affordable water burden at this time but is aware that the 

Environmental Protection Agency has utilized 2% of median household income.2 

PROPOSED GUIDELINES 

In general targeting support to “very low income” consumers will minimize the burden 

on other ratepayers.  Low-income is often defined in terms of a household’s income and family 

size relative to Federal Poverty Guidelines. 

Various federal programs treat household incomes of up to 200% of the FPL as low-

income for purposes of providing income based assistance and services. However, thresholds of 

125% to 150% are more commonly used.  For example, thresholds of 125% to 150% of the FPL 

are generally used to determine eligibility for Federal and state LIHEAP programs. 

An alternative method for defining low-income is as a percentage of median household 

income.  This method is also used by certain federal and state agencies for purposes of 

determining eligibility for public assistance.  For example, incomes below a certain percentage 

of median household income have been used to determine eligibility for LIHEAP and low-

income housing assistance. 

For purposes of establishing low-income energy assistance programs defining “very low-

income” in terms of the FPL is administratively easier than a definition based on median income 

because of the more widespread use in Missouri of FPL based thresholds for use of 

administering LIHEAP.  The U.S. Department of Housing and Urban Development (HUD) 

generally uses a threshold of 50% of the median household income to define “very low-income.” 
                                                 
2 EPA 816-R-98-002, Feb. 1998. 
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For example, Missouri’s 2008 median household income was $46,408.  Fifty percent of the 

median income or $23,204 is somewhat above 100% above the FPL for a family of four. 

PROPOSED VARIFICATION PROCEDURES 

 To minimize program costs to the extent possible, Public Counsel believes verification 

activities should be coordinated with agencies that already verify income for other types of 

assistance programs. 

EFFECT ON BAD DEBT EXPENSE 

While more affordable bills have the potential to increase the consistency of a company's 

revenue generated from low-income participants by reducing participants’ late payment charges 

and unpaid balances, Public Counsel believes there is insufficient data available to determine 

what impact a low income rate may have on bad debt expense. 

ACTIONS OF OTHER STATES 

The Commission requested that stakeholders address other states’ actions to assist low 

income residential customers (i.e., California’s Low Income Oversight Board and programs 

administered by the California Public Utilities Commission such as the Energy Low Income 

Program (CARE), the Energy Savings Assistance Program, and the Family Rate Program 

(FERA)). 

California’s Low Income Oversight Board and programs are administered by the 

California Public Utilities Commission such as the Energy Low Income Program (CARE), the 

Energy Savings Assistance Program, and the Family Rate Program (FERA)).  The California 

Alternate Rate for Energy (CARE) Program provides a 20% discount off the regular rate for 

electric and gas service for customers at or below 200% of the Federal Poverty Guideline 

regardless of household size.  The Family Electric Rate Assistance Program (FERA) provides a 
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reduced rate for some usage for customers slightly above the Federal Poverty Guideline with 

household size of 3 or more.  Customers may qualify for two years unless they are on a fixed 

income in which case they may qualify for four years.  The programs are primarily funded 

through a surcharge on customer bill. 

At this time Public Counsel can not recommend establishing a similar low-income 

support mechanism for Missouri.  In addition to the difference in legislative direction regarding 

authority to establish a permanent low-income support mechanism, there is no evidence that 

offering a uniform 20% discount is necessary and sufficient to ensure affordability.  A tiered 

structure of discounts, as currently used in Missouri experimental low-income programs is better 

able to distribute support based on household income and energy burden.  A fixed 20% discount 

off the bill regardless of usage also provides no incentive for conservation or efficiency. 

Public Counsel has not completed a full review of the types of low-income programs that 

exist in other states.  However, in addition to California, other states including Massachusetts, 

Pennsylvania and Illinois have percentage of income based low-income programs offered by at 

least some utilities in the state. A brief description of these plans is included as Attachment 1. 

Unlike California and certain other states for energy, and unlike Missouri for 

telecommunications, there is no specific legislative mandate for the Commission to establish 

low-income support programs for electric, natural gas or water service.  There is also no mandate 

that programs be paid for by other rate-payers.  Absent such mandates, Public Counsel 

encourages the Commission to focus on ensuring that Missouri’s utility consumers pay rates that 

are just and reasonable through the regulatory process. 
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LEGALITY 

The legality of establishing a low-income rate-class hinges on the issue of discrimination.  

Common law forbids all discrimination between two applicants who ask for the same service.3  

Legislation and judicial decisions forbids any difference in utility rates which is not based upon 

difference of service, and even when based on a difference of service, the rates must have some 

reasonable relation to the amount of that difference, and cannot be so great as to produce unjust 

discrimination."4 

Speaking to the subject of unjust discrimination by public utility corporations in 
respect to rates and service, the United States Supreme Court, through Mr. Justice 
Brewer, thus announced in Western Union Telegraph Co. v. Call Pub. Co., 181 
U.S. 92, 100: "All individuals have equal rights both in respect to service and 
charges. Of course, such equality of right does not prevent differences in the 
modes and kinds of service and different charges based thereon. There is no cast-
iron line of uniformity which prevents a charge from being above or below a 
particular sum, or requires that the service shall be exactly along the same lines. 
But that principle of equality does forbid any difference in charge which is not 
based upon difference in service, and even when based upon difference of service, 
must have some reasonable relation to the amount of difference, and cannot be so 
great as to produce an unjust discrimination."5 

 
The Commission may develop charges for service and reasonable classifications may be 

adopted, however, Missouri laws designed to enforce equality of service and charges and prevent 

unjust discrimination, require the same charge for doing a like and contemporaneous service 

under the same or substantially similar circumstances or conditions."6 

 Missouri courts have not spoken on the specific question of whether different charges to 

customers who are alike in all respects except for income would constitute undue discrimination.  

But for the purposes of a simple example, assume that the Commission establishes a low-income 

rate that is 10% lower than the otherwise-applicable residential rate, and that customers at or 

                                                 
3 State ex rel. Laundry, Inc. v. Public Service Com., 327 Mo. 93, 110 (Mo. 1931). 
4 Id. 
5 Id. at 111. 
6 Id. at 109. 
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below 125% of the Federal Poverty Guideline qualify for the low-income rate.  Assume also that 

two customers live in identical apartments in an apartment complex, but that Customer A is just 

above the threshold and Customer B is just below the threshold.  It seems likely that the 

residential customer who falls just above the threshold would have a strong argument based on 

Laundry that his higher rate is unduly discriminatory. 

OTHER MEANS OF ASSISTANCE 

Other means of assistance include the use of support distributed through community 

action agencies, company or shareholder programs and voluntary customer programs.  With 

respect to these support mechanisms, the Commission’s focus should be on coordination and 

transparency to ensure the funding is going where it is most effective and most needed.  

Public Counsel believes that the Commission should focus on ensuring that utility rates 

are just and reasonable.  A part of setting just and reasonable rates should be to insist that the 

rates provide for the opportunity to recover of the utility’s reasonable cost of service while 

providing reasonable access to utility service for all.  Reasonable access requires that the rates be 

affordable.   

WHEREFORE, Public Counsel respectfully submits its Comments. 

Respectfully submitted, 

      OFFICE OF THE PUBLIC COUNSEL 

       /s/ Lewis R. Mills, Jr. 

      By: ____________________________ 
            Lewis R. Mills, Jr.    (#35275) 
            Public Counsel 

                                                               P O Box 2230 
                                                                            Jefferson City, MO  65102 
                                                                            (573) 751-1304 
                                                                           (573) 751-5562 FAX 
            lewis.mills@ded.mo.gov 
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CERTIFICATE OF SERVICE 
 
I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to the 
parties of record this 7th day of September 2012: 
 
 

 
 
 

/s/ Lewis R. Mills, Jr. 
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