BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI
In the Matter of the Implementation of the
)

Federal Communications Commission
)
Case No. _____________________

Triennial Review Order August 21, 2003.
)


OFFICE OF THE PUBLIC COUNSEL’S MOTION

TO IMPLEMENT FCC TRIENNIAL REVIEW ORDER


The Office of the Public Counsel (Public Counsel) asks the Public Service Commission of Missouri to establish cases to implement the FCC’s August 21, 2003 Triennial Review Order.  Public Counsel specifically asks the Commission to establish two cases to investigate and make findings in response to the FCC’s Order relating to Section 251 unbundling obligations for local circuit switching for (1) business customers served by high capacity loop and (2) mass market customers.


1.
The FCC has made a national finding and presumption that there is no impairment to local competition with respect to business customers served by high capacity loops.  Missouri, as other states, may rebut that presumption of no impairment, but it must do so within 90 days of the publication of the order.


2.
The FCC has said that the obligation to unbundled switching for mass market customers (the UNE-P) depends on whether economic and operational impairment exists in a particular market within the state.  This determination must be made no later than 9 months from the Order publication date.


3.
Because of the short time periods allowed for the PSC to investigate and make a determination “on a granular basis whether economic and operational impairment exists in a particular market,” time is of the essence.  Therefore, the Commission should immediately open two cases – one for the investigation of impairment for switching for business customers using high capacity loops (the 90 day case) and the other for the investigation of impairment for switching that serves mass market customers (the 9 month case).


4.
It is in the public interest for the Commission to establish these cases now.  The availability of switching as an unbundled network element is a critical factor in the development of competition in Missouri for advanced telecommunications services (broadband) and for residential customers.  The Commission should conduct an investigation into these obligations and any impairment that defeats the ability of a competitor to have access to the incumbent LECs network element that pose barriers to entry, including operational or economic barriers that make market entry uneconomical.  These cases will provide the Commission with procedural vehicles through which it can conduct an investigation and gather substantial and competent evidence upon which the PSC can make an informed decision on impairment based upon the status of the Missouri competitive marketplace.

5. Public Counsel is aware that the Commission’s Staff is conducting a survey of interested parties regarding the type of process the Commission should follow.  Public Counsel has responded to that survey.  Public Counsel suggests that the traditional format and procedural process that Commission cases normally take may not suit the task at hand or may not accommodate the required timeframe.  Public Counsel suggests that the party participants and the Commission may need to communicate directly on the procedures, issue identification, and the conduct of the evidentiary hearing.  The limited timeframe and the anticipated scope of the evidence suggest a streamlined process that allows for "real time" discussions and feedback between the parties and the PSC.  The Commission should encourage “on the record” comments and testimony relating to impairment from interested parties

6.
Public Counsel is prepared to present evidence of impairment in both proceedings.  Public Counsel commissioned a study of impairment in Missouri from Consultant William Dunkel and Associates. A copy of the report of the preliminary study entitled Analysis Of The Federal Communications Commission's Intended Changes To UNE Requirements In Its Triennial Review Order, And The Impact On Missouri, June, 2003, is available on the Office of the Public Counsel's website at http://www.mo-opc.org/   (http://www.mo-opc.org/dunkelreport.pdf)

7. Public Counsel suggests to the Commission that an investigation into impairment is necessary and proper to promote competition in telecommunications in the state, to promote universally available and widely affordable telecommunications services, to maintain and advance the efficiency and availability of telecommunications services, to promote diversity in the supply of telecommunications services and products throughout the state of Missouri, to ensure that customers pay only reasonable charges for telecommunications service, to permit flexible regulation of competitive telecommunications companies and competitive telecommunications services, to allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest, to promote parity of urban and rural telecommunications services, and to promote economic, educational, health care and cultural enhancements.  These are the goals and purpose of telecommunication legislation.  Section 392.185, RSMo 2000.  Public Counsel believes that the interests of the ratepayer will be best served by such investigations in response to the FCC's Triennial Order and that the public interest would be advanced.

8. For these reasons, Public Counsel requests that the Commission immediately open cases to conduct these investigations.

9. Public Counsel has provided courtesy copies of this motion to counsel who regularly appear before the Commission representing telecommunication companies.

.
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