Before the Public Service Commission

Of the State of Missouri

	In the Matter of an Investigation into Compliance with the Required Registration of Sellers of Electricity and Gas for Use or Consumption within Missouri.
	)))))

	Case No. GO-2004-

	
	
	


Motion to Open Docket  


COMES NOW the Staff of the Missouri Public Service Commission (Staff) by and through counsel, and in support of its motion to open a case, respectfully states as follows: 

1.
Sections 393.297-.302 RSMo became effective on July 10, 1998.  These statutes enact a statutory system requiring registration of certain sellers of electricity and gas for use or consumption within Missouri.  Under these statutes, specified  sellers of electricity and gas, for use or consumption, within Missouri must register with the Missouri Public Service Commission (Commission). 

2.
In Section 393.297.1 RSMo 2000
, the General Assembly clearly set out its intent in the passage of this act.  The General Assembly stated its intent as follows: 

(1) To maintain a fair and equitable tax structure and to preserve the local tax base by requiring all persons who provide electricity or gas service to pay an equitable share; and 

(2) To equalize the amount of business taxes, franchise fees and payments in lieu of taxes on competing suppliers of electricity and gas service.  

(3) To restore to political subdivisions revenue sources that existed prior to any previously implemented gas industry restructuring.  

(4)
To remove disparities in the liability of natural gas suppliers for business taxes,  franchise fees, and payments in lieu of taxes, which disparities have arisen as a result of any previously implemented gas industry restructuring.
3.
Section 393.299 RSMo provides that no person, other than a distributor or a political subdivision operating within its territorial limits, shall provide energy services in a political subdivision which has business license taxes in effect on persons who sell energy services unless the person is certified by the commission as a seller and files its agreement with the commission to pay to the political subdivision all applicable business license taxes.  A “distributor” is an electrical or gas corporation as defined by Section 386.020 RSMo, which is authorized by the commission under Chapter 393 RSMo, to provide or distribute energy services.  A “seller” is any person who uses, leases or controls the distribution system of a distributor or a political subdivision or any part thereof to sell energy services at retail within the political subdivision other than a distributor or a political subdivision that uses its own distribution system.  “Energy services” are the retail sale of electricity or natural gas, propane or methane to customers or consumers and all associated services that are necessary for their delivery through a distribution system.  

4.
Pursuant to Section 393.299 RSMo, certain sellers of electricity and natural gas for use or consumption within Missouri must register with the Commission.  Staff has reason to believe that not all entities required to register with the Commission are, in fact, doing so.

5.
The statutory requirement of registration is a simple process.  The energy seller must be certified as a “seller” by the Commission, and must enter into an agreement with the political subdivision to pay all applicable business license taxes and must file such agreement with the Commission.  The Commission has promulgated a rule to set filing requirements regarding certification of gas sellers, 4 CSR 240-3.285, as required by Section 393.299.4 RSMo.

6.
Commission Rule 4 CSR 240-3.285 gives the Commission authorization to review the books and records of a seller.

7.
Recently, Staff was contacted by a school official in Salem, Missouri.  This inquiry concerned a particular company offering energy services in Missouri.  The particular inquiry was about an entity known as Cornerstone Energy (Attached hereto as Exhibit 1).  In its written response, Staff stated that it had no information regarding the financial capabilities of Cornerstone Energy or its customer service capabilities (Attached hereto as Exhibit 2).  However, had Cornerstone Energy registered with the Commission, certain limited information regarding Cornerstone Energy would have been available. 

8.
There are currently three certificated sellers of energy pursuant to this service.  They are Enserch Energy Services, Inc.; Woodward Marketing, LLC; and Strategic Energy, LLC.   Staff is not sure that all of these entities are still in the business of providing energy services. 
9.
It appears that energy services are very likely being offered in Missouri by entities not registered with the Commission, in violation of Sections 393.297-.302 RSMo.  This statement is based both on information gathered by Staff suggesting that other entities may be offering energy services without registering with the Commission and the specific example of Cornerstone Energy.  

10.
Staff believes that the “Missouri ‘Guaranteed Price’ Program” offered by Cornerstone Energy in Missouri is a bundled service, in that, it includes all aspects of the gas purchasing process for customers or consumers (Attached hereto as Exhibit 3).  Cornerstone Energy is clearly offering service that uses, leases or controls the distribution system of a distributor, in this case, Aquila.  Staff believes it is clear that Cornerstone needs to register as a “seller” under Section 393.297-.302 RSMo and has not done so.   

11.
Staff is also concerned that Cornerstone Energy may be violating Section 386.250 RSMo by selling gas and not obtaining a certificate of convenience and necessity from the Commission allowing it to do so.  This same concern applies to other entities offering the same or similar services as Cornerstone Energy.  Staff believes that some of these third party marketers qualify as “gas corporations” and must obtain a certificate of convenience and necessity from the Commission.

12.
Staff has attached a list of entities that it believes should be served notice of this docket (Exhibit 3).  
13.
Staff requests that the Commission direct Staff to investigate and report on the following items in this docket:

a.
What sellers are providing “energy services” as defined by Section 393.297-.302 RSMo?

b.
Of these sellers providing “energy services,” which ones are operating without the required certification by the Commission? 

c.
Are any of these sellers affiliated with electric and gas distributors in Missouri? 

d.
Are these sellers registered with the Missouri Secretary of State to do business in Missouri? 

e.
Should the Commission certification process be modified to address the financial, technical, and managerial capabilities of sellers providing service in Missouri?

f.
What plan of action do the parties in this case recommend to insure full compliance with the statutes by all energy sellers? 

14.
Staff further recommends that a Notice be sent to the entities identified in Exhibit 3.  This should be in addition to all other notices regarding this docket that the Commission may send out.  

15.
Staff also recommends that the Commission order a prompt prehearing conference thirty days after the mailing of the requested notice. 

WHEREFORE, Staff respectfully requests that the Commission open a docket for the purposes suggested by Staff, and provide notice to the entities listed on Exhibit 3.   
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� All references to the Revised Statutes of Missouri shall be RSMo 2000 unless otherwise specified.  
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