BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Petition by KMC Telecom V, Inc., 
)

KMC Telecom III, L.L.C., and KMC Data, L.L.C., for
)

Arbitration of an Interconnection Agreement with
)
Case No. XO-2004-0157

CenturyTel, Inc., and CenturyTel of Missouri, L.L.C.,
)

Pursuant to Section 252(b) of the Communications
)

Act of 1934, as Amended.




)

ORDER ADDING A PARTY, DIRECTING FILING, AND

ADOPTING ARBITRATION PROCEDURES
Procedural History:

On September 24, 2003, KMC Telecom V, Inc., KMC Telecom III, L.L.C., and KMC Data, L.L.C., (collectively, "Petitioners") filed a joint petition for arbitration with the Commis​sion pursuant to the Telecom​munications Act of 1996, Pub. L. No. 104‑104, 110 Stat. 56, codified as various sections of Title 47, United States Code (the Act), and its implementing regula​tions, and pursuant to Section 386.230, RSMo 2000.
  The petition asks the Commis​sion to arbitrate unresolved issues in the interconnection agreement between KMC and CenturyTel, Inc., and CenturyTel of Missouri, L.L.C.  On September 30, the Commission issued its Notice of Arbitration and Order Adding Parties, Setting Prehearing Conference and Adopting Protective Order.  The KMC entities' direct testimony is due on October 16.  A prehearing conference is set for October 17.  CenturyTel's response to the petition for arbitration is due on October 19.  Under the law, the Commission must issue its arbitration order in this case no later than January 18, 2004.

Arbitration Procedures:

The Commission has not yet adopted arbitration procedures by formal rulemaking.  The Act does not specify any particular procedure for arbitrations by state commissions and this Commission has experimented with different procedural models in the past.  The Commission is authorized by its organic law to arbitrate disputes.
  However, that provision also does not specify any particular procedure, other than to require "due notice" and a hearing.

As it has in other recent arbitrations, the Commission will adopt for this case the arbitration procedures used by the F.C.C., 47 C.F.R. Section 51.807 (October 2000), as supplemented by the F.C.C.'s Public Notice of the establishment of procedures for arbitration of interconnection agreements between Verizon and AT&T, Cox, and WorldCom (DA 01‑270, Feb. 1, 2001) (attached hereto as Attachment A).  These procedures are modified to reflect the fact that the petition has already been filed in this case and that dates have been set for the filing of Petitioners' Direct Testimony, a prehearing conference, and the filing of Respondents' response to the Petition for Arbitration.  For purposes of this case, "arbitrator" refers to the Commission or to the Regulatory Law Judge assigned to preside over the hearing.

Role of the Commission's Staff:

In order to facilitate the timely resolution of this matter, the Commission will direct its Staff to participate as a party herein.  It is appropriate, in view of the Commission's adoption of the F.C.C. rules for application to this case, to provide guidance to the Staff concerning the nature of its participation in this case and the form that its contributions are expected to take.

The F.C.C. rules are constructed around the concept of final offer arbitration, also referred to as "baseball" arbitration.  In that model, each of the two contending parties must submit its final offer and all supporting evidence for consideration by the arbitrator.  The arbitrator will then select from among the offers submitted by the parties.  However, given the highly technical nature of the matters at issue in this case and the Commission's obligation to safeguard and promote the public interest, as opposed to the private interests of the contending carriers who are the parties to this arbitration, the Commission requires access to the neutral technical expertise of its Staff.  Therefore, Staff shall be required to file Rebuttal Testimony in response to the Direct Testimony filed by the parties.  Staff shall also file an evaluation of each of the final offers filed by the parties, in which the Staff shall consider the technical feasibility and public interest impact of each issue contained in each such final offer.  Each such evaluation shall contain all necessary supporting material.  Finally, if the public interest so requires, the Staff may itself file a proposed resolution as to any issue within the scope of this arbitration.  Any such proposed resolution shall take the form of a final offer pursuant to Section D of Attachment A.

To safeguard the due process interests of the other parties to this arbitration, every filing by Staff shall contain a disclosure of the names of every Staff member involved in its preparation, excepting those involved in a purely clerical capacity.  These persons shall be available during the hearing of this matter for cross-examination by the parties and to respond to questions from the Commission.  

IT IS THEREFORE ORDERED:

1. That the Procedures set out in Attachment A hereto are adopted for the purposes of this arbitration.  The parties are directed to comply with those procedures.

2. That the Staff of the Missouri Public Service Commission is made a party to this case.  Staff shall comply with the duties described above.  Staff's counsel shall file an Entry of Appearance not later than 4:00 p.m. on October 17, 2003.  The Data Center shall add Staff's counsel to the service list maintained in this matter.

3. That this order shall become effective on October 17, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Kevin A. Thompson, Deputy Chief 

Regulatory Law Judge, by delegation

of authority pursuant to 

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 14th day of October, 2003.

� All references herein to the Revised Statutes of Missouri (RSMo), unless otherwise specified, are to the revision of 2000.  


� Section 386.230.  


�"[T]he commission . . . shall proceed to hear such controversy[.]"  Section 386.230 (emphasis added).  The applicability of this section to arbitra�tions under the Act is also open to some question as this section expressly requires the written agreement of all parties to submit the dispute to arbitration.  Arbitration under the Act, however, is mandatory.  
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