STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of November, 2003.

In the Matter of Missouri‑American Water Company’s
)
Case No. WR‑2003‑0500
Tariff to Revise Water and Sewer Rate Schedules.
)
Tariff Nos.
YW‑2003‑2012




YW‑2003‑2013




YW‑2003‑2014




YW‑2003‑2015

ORDER CONCERNING MOTION TO DISMISS COMPLAINT

Syllabus:

This Order denies a motion by Missouri‑American Water Company to dismiss the excessive earnings complaint filed by the Commission's Staff.

Procedural History:

On October 22, 2003, Missouri‑American Water Company timely filed a Motion to Dismiss, together with its Answer and Request for Voluntary Mediation, directed at the Excessive Earnings Complaint filed by the Commission's Staff on October 1, 2003.  On November 3, Missouri‑American filed suggestions in support of its motion.  Staff responded to Missouri‑American's answer and motion on the same day;  Public Counsel responded on November 7.  On November 13, Staff responded to Missouri‑American's suggestions.  

Positions of the Parties:

Missouri‑American moves to dismiss Staff's Excessive Earnings Complaint on these grounds:

A.
The Commission improperly authorized its Staff to bring an excessive earnings complaint in that the authorization was not based on any evidence and was not granted after a hearing;

B.
The complaint is barred by Section 386.550, RSMo 2000,
 because it is a collateral attack on a Commission order;

C.
The complaint fails to state a claim because MAWC's current rates are in accordance with an order of the Commission and are thus deemed to be just and reasonable as a matter of law;

D.
Staff has no standing to bring such a complaint and the Commission is not authorized to maintain an action before itself;

E.
The Commission cannot proceed simultaneously on the Company's proposed tariffs and Staff's complaint because they have irreconcilable burdens of proof.

The Commission's Staff and the Office of the Public Counsel oppose Missouri‑American's motion.

Discussion:

On May 19, 2003, Missouri‑American filed its proposed tariff sheets intended to implement a general rate increase for water and sewer service.  The proposed tariff sheets were issued on May 19, 2003, with a requested effective date of June 18, 2003.  The proposed water service tariffs are designed to produce approximately $20 million in additional gross annual water revenues excluding gross receipts and sales taxes,  about a 12.2% increase over existing water revenues.  The proposed sewer service tariffs are designed to produce an additional $1,637 in gross annual sewer revenues (excluding gross receipts and sales taxes) or a 3.3% increase over existing sewer revenues.  On May 29, 2003, the Commission suspended the proposed tariff sheets for a period of 120 days plus an additional six months, until April 16, 2004.

In its Suspension Order, as is its practice, the Commission authorized its Staff to file an excessive earnings complaint against Missouri-American if the results of its audit suggested that the company was earning more than its authorized rate of return:  


That the Staff of the Missouri Public Service Commission is hereby authorized to file a complaint seeking a reduction in Missouri‑American Water Company’s revenues if its audit reflects that Missouri‑American Water Company’s earnings are excessive.  Any such complaint must be filed in this case.  

Staff filed its excessive earnings complaint on October 1, 2003.  Because Staff did not file its complaint in the rate case, the two cases were consolidated on October 2, 2003.

A.

The Commission improperly authorized its Staff to bring an excessive earnings complaint in that the authorization was not based on any evidence and was not granted after a hearing.

Missouri‑American's first argument turns on the procedures, if any, which the Commission must follow in authorizing its Staff to bring an excessive earnings complaint.

Section 386.390.1 authorizes the Commission to determine complaints as to “any act or thing done or omitted to be done by any corporation, person or public utility . . . in violation, or claimed to be in violation, of any provision of law, or of any rule or order or decision of the commission[.]”  Such a complaint may be brought by anyone, including the Commission "on its own motion[.]"  A second, more restricted grant of authority in Section 386.390.1 authorizes complaints addressing “the reasonableness of any rates or charges of any gas, electrical, water, sewer or telephone corporation[.]”
  Only certain specified entities may bring such a complaint, again including “the commission . . . upon its own motion," but not including the Commission's Staff or General Counsel.

Other sections, in Chapter 393 rather than Chapter 386, also concern the Commission's authority to hear determine complaints regarding water service rates.  "Statutory provisions relating to the same subject matter are considered in pari materia,"
 that is, as parts of an integrated and harmonious whole.
  “Statutes in pari materia are intended to be read consistently and harmoniously."
  Section 393.150.1 provides:


Whenever there shall be filed with the commission by any . . . water corporation or sewer corporation any schedule stating a new rate or charge . . . the commission shall have, and it is hereby given, authority, either upon complaint or upon its own initiative without complaint, at once, and if it so orders without answer or other formal pleading by the interested . . . water corporation or sewer corporation, but upon reasonable notice, to enter upon a hearing concerning the propriety of such rate, charge, form of contract or agreement, rule, regulation or practice . . . .

Section 393.260.1 provides:


Upon the complaint in writing of the mayor or the president or chairman of the board of aldermen, or a majority of the council, commission or other legislative body of any city, town, village or county within which the alleged violation occurred, or by not less than twenty-five consumers or purchasers, or prospective consumers or purchasers of such . . . water or sewer [service], as to the . . . purity, pressure or price of water or the adequacy, sanitation or price of sewer service, the commission shall investigate as to the cause of such complaint.
 

Section 393.270.1 provides:

. . .  An investigation may be instituted by the commission as to any matter of which complaint may be made as provided in sections 393.110 to 393.285, or to enable it to ascertain the facts requisite to the exercise of any power conferred upon it. 

Finally, the Commission is authorized, after a hearing on the complaint, however initiated, "to fix the maximum price of water or sewer service[.]"
  The Company is prohibited from charging more than the maximum price set by the Commission "until the commission shall, upon its own motion or upon the complaint of any corporation or person interested, fix a higher or lower maximum price of . . . water or sewer service to be thereafter charged."
  

These statutes define the Commission's two, complementary ratemaking powers, the "file-and-suspend method" and the "complaint method," the latter also sometimes referred to as the "rate case method."
  The Commission has exclusive jurisdiction to establish public utility rates.
  A public utility has no right to fix its own rates and cannot charge or collect rates that have not been established by the Commission;
  neither can a public utility change its rates without first seeking authority from the Commission.
  Under the file-and-suspend method, a public utility may submit rate schedules or “tariffs,” and thereby suggest to the Commission rates and classifications that it believes are just and reasonable.
  A just and reasonable rate is no more than is sufficient to “keep public utility plants in proper repair for effective public service, [and] . . . to insure to the investors a reasonable return upon funds invested.”
  

The Missouri Court of Appeals has stated that “[r]atemaking is a balancing process.”
  What must be balanced is the consumer’s desire to have safe and efficient utility service at the lowest possible price against the utility investor’s desire for the highest possible return on the investment.  Thus, in making a rate, the Commission must be “fair to the public, and fair to the investors.”
  This obligation is embodied in the Commission’s duty under the law to set a “just and reasonable” rate.

The cited statutes authorize the Commission to initiate a rate case itself, either by a complaint on its own motion or by an investigation.  None of these statutes specifies how the Commission is to exercise this authority.  None of these statutes expressly requires the Commission to first hold a hearing.  Missouri-American relies on State v. Carroll, in which the court sustained a motion to dismiss where the Commission had authorized its General Counsel to seek penalties against a motor carrier in circuit court without having first determined, after a hearing, that the carrier was operating improperly.
  That case is 

inapposite.  It relies on a principle announced by the Missouri Supreme Court, that the Commission must first determine that its jurisdiction applies to an entity or situation before an action relating to matters within the Commission's jurisdiction may proceed in circuit court.
  This is not a case in which an action was commenced in circuit court without a prior determination by the Commission.  

Missouri‑American also suggests that the Commission has denied it Due Process by authorizing its Staff to file an excessive earnings complaint without a prior hearing.
  Due Process requires notice and a meaningful opportunity to be heard regarding any state deprivation of a protected liberty or property interest.
  However, Staff's filing of an excessive earnings complaint has deprived Missouri‑American of nothing.  Indeed, the complaint is itself notice to Missouri‑American that a deprivation may occur at some later date, after a hearing.  There has been no denial of Due Process.  

There are no reported cases explaining how the Commission must exercise its authority to initiate a complaint on its own motion.  However, in one prior case, the Commis​sion elected to exercise that authority in its Report and Order, issued at the conclusion of the case.
  Although the Missouri Court of Appeals reversed that decision for other reasons, it expressed no doubts as to the Commission's jurisdiction to hear and decide the complaint.
  

In summary, there is no statute that requires the Commission to hold a hearing before authorizing its Staff or General Counsel to bring an excessive earnings complaint before it.  There is no constitutional interest at stake that would require such a hearing.  There is no authority suggesting that the Commission acted improperly by granting authorization to bring an excessive earnings complaint to its Staff in the Suspension Order issued in this case.  

B.

The complaint is barred by Section 386.550 because it is a collateral attack on a Commission order.  

Missouri-American's second argument relies on Section 386.550, which bars collateral attacks on Commission orders.  

Section 386.550 provides that “[i]n all collateral actions or proceedings the orders and decisions of the commission which have become final shall be conclusive.”  Missouri‑American properly cites the lead case construing that statute for the proposition that Commission orders on matters properly within its jurisdiction are not subject to collateral attack.
  

There are further cases of importance.  In State ex rel. Licata v. Public Service Commission of the State of Missouri,
 the Western District held that Sec​tion 386.550 barred a complaint challenging as unlawful a utility company rule that had been approved by the Commission in another proceeding.  In its transfer application, the Relator complained that the court had deprived it of the right of complaint granted in 

Section 386.390.1.  The Licata court explained that this contention was erroneous because Section 386.390.1 authorizes complaints alleging violations of Commission orders, while Section 386.550 bars complaints attacking Commission orders.
  The court explained, “Section 386.390 and Sec​tion 386.550 are not in conflict but address separate problems.”
  

In a second case, also cited by Missouri‑American, State ex rel. Ozark Border Electric Cooperative v. Public Service Commission of Missouri,
 the Western District held that a complaint brought under Section 394.312.6, which authorizes complaints attacking territorial agreements previously approved by the Commission, must include an allegation of a substantial change in circumstances in order to avoid the bar imposed by Section 386.550, despite the fact that Section 394.312 does not expressly require such an allegation.
  Reading Licata and Ozark Border together, it is clear that a complaint seeking to re‑examine any matter already determined by the Commission must include an allegation of a substantial change of circumstances;  otherwise, Section 386.550 bars the complaint.  

Is Staff's excessive earnings complaint barred by Section 386.550?   Staff's excessive earnings complaint alleges two significant changes of circumstances.  In Paragraph 13, Staff asserts that Missouri‑American has itself filed proposed tariffs initiating a general rate case under the file-and-suspend method.  In Paragraph 14, Staff asserts that its audit shows that Missouri‑American's rates are not just and reasonable.  By these 

allegations, Staff has met the requirement announced by the Western District in its construction of Section 386.550.  Consequently, Staff's excessive earnings complaint is not barred by Section 386.550 as an impermissible collateral attack.  

C.

The complaint fails to state a claim because Missouri-American's current rates are in accordance with an order of the Commission and are thus deemed to be just and reasonable as a matter of law.  

Missouri-American's third argument is similar to the second, but relies on a different statutory bar.  

Section 386.270 provides:

All rates, tolls, charges, schedules and joint rates fixed by the commission shall be in force and shall be prima facie lawful, and all regulations, practices and services prescribed by the commission shall be in force and shall be prima facie lawful and reasonable until found otherwise in a suit brought for that purpose pursuant to the provisions of this chapter.
 

Both the action initiated by Staff's excessive earnings complaint, and the action initiated by Missouri‑American's proposed tariffs, are "suits" within the intendments of Section 386.270.  Consequently, this argument is without merit.

D.

Staff has no standing to bring such a complaint and the Commission is not authorized to maintain an action before itself.

The statutes authorizing the Commission to hear and determine complaints as to the justness and reasonableness of water service rates have been set out in detail above.  

Missouri‑American's fourth argument is based on the fact, already observed, that neither the Commission's Staff nor its General Counsel is among the parties expressly authorized by those statutes to bring such a complaint.  Missouri‑American asserts, presumably relying on the maxim, "expressio unius est exclusio alterius,"
 that the fact that the General Counsel is not specifically authorized by any statute to bring a complaint means that he has been expressly prohibited from doing so. 

The Commission has authorized its Staff to bring a complaint, through the Commission's General Counsel, pursuant to Section 386.240, which provides:

The commission may authorize any person employed by it to do or perform any act, matter or thing which the commission is authorized by this chapter to do or perform;  provided, that no order, rule or regulation of any person employed by the commission shall be binding on any public utility or any person unless expressly authorized or approved by the commission. 

Again, Missouri‑American points out that neither "Staff" nor the General Counsel is among the parties enumerated in the cited section as eligible to receive a delegation of Commission authority.  Missouri‑American further asserts, again presumably relying on the maxim, "expressio unius est exclusio alterius," that it follows that the Commission cannot delegate any authority to either the Staff or the General Counsel pursuant to Section 386.240.

The Commission is expressly and specifically authorized to initiate a rate case by complaint made "upon its own motion"
 and the Missouri Supreme Court has announced that this is, in fact, the preferred method for commencing a rate case.
  Therefore, the Commission's rule authorizing its Staff and General Counsel to bring an excessive earnings complaint can hardly be "in conflict with statute" as asserted by Missouri‑American.  Necessarily, the Commission must exercise this power through its employees, as contem​plated and authorized by Section 386.240, who are collectively known as its "Staff" and who include its General Counsel.  After all, as Missouri‑American points out, the members of the Commission cannot themselves serve both as advocates and as adjudicators.
  

For these reasons, the absence of any mention of the Commission's Staff or General Counsel in Section 386.240 and in the statutes that authorize certain entities to initiate complaints regarding rates are instances in which the maxim does not apply.  By expressly authorizing the Commission to initiate such a complaint on its own motion, the General Assembly necessarily authorized the Commission's designated employees to do so in accordance with the Commission's authorization.  

The Commission properly authorized its Staff to bring an excessive earnings complaint through the General Counsel.

E.

The Commission cannot proceed simultaneously on the Company's proposed tariffs and Staff's complaint because they have irreconcilable burdens of proof.  

Missouri‑American's fifth argument does not warrant extended discussion.  

Courts resolve cases everyday in which parties have asserted claims with irreconcilable burdens of proof.  Consider a simple traffic accident.  Drivers A and B collide in an intersection; one of them has run a red light.  Driver A files suit against Driver B, alleging damage due to negligence.  Driver B counterclaims against Driver A, also alleging damage due to negligence.  Each of them has the burden of proof on the claim he or she asserts, yet the court will try both claims together in a single proceeding.

In the present case, Missouri‑American has the burden of showing that the increased rates suggested in its tariff filing are just and reasonable.
  Staff has the burden of showing that Missouri‑American's revenues are excessive under the current rates.
  The Commission's duty is to consider all relevant factors and set just and reasonable prospec​tive rates.
  

Conclusion:

Having considered Missouri‑American's motion and the other relevant pleadings of the parties, the Commission concludes that it should deny the Motion to Dismiss.  When examined in detail, none of the grounds relied upon by Missouri‑American requires dismissal.  There is no requirement that the Commission conduct a hearing before authoriz​ing its Staff, through the General Counsel, to bring an excessive earnings complaint.  The Complaint filed in this case is not barred by either Section 386.550 or Section 386.270.  The Commission is specifically authorized to initiate a rate proceeding by the "complaint method."  It necessarily must delegate that authority to its employees and the General 

Assembly contemplated as much.  Finally, courts resolve claims with conflicting burdens of proof in the same action on a regular basis.  There is no reason that the Commission cannot do so.

IT IS THEREFORE ORDERED:
1. That the Motion to Dismiss filed by Missouri‑American Water Company on October 22, 2003, is denied.

2. That this order shall become effective on November 20, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, Simmons,

Forbis, and Clayton, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

� All subsequent statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.


� Section 386.390.1.  


� EBG Health Care III, Inc. v. Missouri Health Facilities Review Commission, 12 S.W.3d 354, 360 (Mo. App. 2000).  


� See Black's Law Dictionary 1115 (deluxe ed., 1990).  


� Id.


� Emphasis added.


� While generally repeating the provisions of Section 386.390.1, Section 393.260.1 does not authorize the Commission to institute a complaint proceeding on its own motion.  However, Section 393.270.1 supplies that authority.


� Section 393.270.2.


� Section 393.270.3.


� State ex rel. Utility Consumers' Council of Missouri, Inc. v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. banc 1979);  State ex rel. Jackson County v. Public Service Commission, 532 S.W.2d 20, 28-29 (Mo. banc 1975).


� May Department Stores Co. v. Union Electric Light & Power Co., 341 Mo. 299, ___, 107 S.W.2d 41, 57 (1937).


� Id.


� Deaconess Manor Association v. Public Service Commission, 994 S.W.2d 602, 610 (Mo. App., W.D. 1999).


� May Department Stores, supra, 341 Mo. at ___, 107 S.W.2d at 50.


� State ex rel. Washington University, supra.  


� State ex rel. Union Electric Company v. Public Service Commission, 765 S.W.2d 618, 622 (Mo. App., W.D. 1988).  


� State ex rel. Washington University, supra.  


� State v. Carroll, 620 S.W.2d 22 (Mo. App., S.D. 1981).  


� State ex rel. Cirese v. Ridge, 345 Mo. 1096, ___, 138 S.W.2d 1012, 1015 (banc 1940).  


� U.S. Const., XIV Amend.;  Mo. Const., Art. I, Sec. 10.  


� Moore v. Bd. of Education of Fulton Public Schools, 836 S.W.2d 943, 947 (Mo. banc 1992).  


� GST Technology Operating Company, doing business as GST Steel Company, v. Kansas City Power & Light Company, Case No. EC-99-553 (Report & Order, issued July 13, 2000) at 15-16.  


� GST Technologies Operating Co. v. Public Service Commission, ___ S.W.3d ___, 2003 WL 22121885 (Mo. App., W.D., Sept. 16, 2003).


� State ex rel. Harline v. Public Service Commission of Mo., 343 S.W.2d 177, 184 (Mo. App., W.D., 1960).


� 829 S.W.2d 515 (Mo. App., W.D. 1992).


� The complaint in Licata was brought under the general complaint authority at Section 386.390.1 rather than the special complaint authority concerning rates also found in that statute.  


� Licata, supra, 829 S.W.2d at 519.


� 924 S.W.2d 597 (Mo. App., W.D. 1996).


� 924 S.W.2d at 600�601.


� Emphasis added.  


� "The expression of the one excludes the other";  i.e., that the expression of one thing implies the exclusion of another.  Black's Law Dictionary 581 (deluxe ed., 1990).  


� Sections 386.390.1, 393.250.1, 393.270, .2 and .3.  


� Utility Consumers, supra.  


� In fact, a rate case is not an adjudication but an exercise of quasi-legislative authority.  See State ex rel. Acting Public Counsel v. Public Service Com'n of State, ___ S.W.3d ___, ___, 2003 WL 22432822,  *4 (Mo. App., W.D., Oct. 28, 2003) (this decision is not yet final).


� Section 393.150.2.   


� St. ex rel. City of St. Louis v. Public Service Commission, 36 S.W.2d 947, 950 (Mo. 1931).  


� Section 393.270, .4 and .5.  
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