BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Deborah L. Lollar,




)







)




Complainant,
)







)

v.





)
Case No. EC-2004-0598






)

AmerenUE,




)




Respondent.
)

ORDER DENYING MOTION TO DISMISS

AND SETTING EVIDENTIARY HEARING 

Procedural History:

On June 7, 2004, Deborah L. Lollar filed her formal complaint against Union Electric Company, doing business as AmerenUE, alleging that Ameren permitted power surges on the power lines serving her home such that her appliances were damaged or destroyed.  The appliances are a large screen television worth approximately $3,000, a satellite dish mechanism for receiving subscription television signals worth approximately $800, and an electric heater of unknown value.  Complainant Lollar seeks compensation from Ameren for the damaged and destroyed appliances, a claim submitted to Ameren and denied by the utility.  Ameren filed its Answer on July 6.  

Together with its Answer, Ameren filed a Motion to Dismiss on the grounds that the Commission has no authority to award money damages to Ms. Lollar, the type of relief that she specifically seeks.
  Complainant did not file a reply to Ameren’s Answer. 

Ameren’s Motion to Dismiss:

Ameren contends that the Complaint must be dismissed because the Commission lacks authority to award the requested relief.  This is, consequently, a matter of subject matter jurisdiction, which in Missouri includes jurisdiction of the remedy requested.
  

The Commission has broad authority to hear and determine complaints against public utilities.  Section 386.390.1, RSMo 2000,
 authorizes the Commission to hear complaints made by “any corporation or person” regarding “any act or thing done or omitted to be done by any corporation, person or public utility, including any rule, regulation or charge heretofore established or fixed by or for any corporation, person or public utility, in violation, or claimed to be in violation, of any provision of law, or of any rule or order or decision of the commission . . . .”  Other statutes authorize the Commission to examine the safety of a utility’s facilities and operations and the adequacy and reliability of its services.

Authority to hear and determine a complaint does not necessarily equal authority to grant the requested relief.  The Public Service Commission “is purely a creature of statute” and its “powers are limited to those conferred by the [Missouri] statutes, either expressly, or by clear implication as necessary to carry out the powers specifically 

granted.”
  The Commission is without authority to award money to Complainant, or to alter, construe or enforce any contract.
  The Commission cannot do equity.
  

However, the courts have held that the Commission has “plenary power to coerce a public utility corporation into a safe and adequate service.”
  This power includes authority to require a utility to make any necessary upgrades to its facilities.
  With respect to service already rendered, it necessarily follows that the Commission is authorized to determine whether that service was safe and adequate.
  Ameren itself states, in its motion, that “[t]he Commission’s jurisdiction extends to . . . determinations related to safety and adequacy of service.”  Complainant has raised issues related to the safety and adequacy of the service provided to her by Ameren.  

Although Ameren is correct that the Commission cannot itself award money damages to a complainant, there is a line of cases under the Primary Jurisdiction Doctrine holding that matters within the expertise of the Commission must first be heard by the Commission, even where the Commission lacks authority to provide the requested remedy.
  The Complainant may then sue in circuit court for monetary relief.  Additionally, the Commission’s interest in this matter is twofold:  first, there is the Commission’s role as adjudicator of the purely private dispute between Complainant and Ameren.  Second, and more important than the first, there is the Commission’s duty to safeguard the public interest by ensuring that Ameren is providing safe and adequate service, to this customer as well as all other customers.

For these reasons, the Motion to Dismiss is denied.  

Ameren’s Tariff:

In its Answer, Ameren raises its Tariff as an affirmative defense.  In pertinent part, the cited sheet provides that “[t]he Company will not be responsible or liable for damages to customer’s apparatus resulting from failure or imperfection of service beyond the reasonable control of the Company.”  (Emphasis added.)  Whether or not the “imperfection of service” at issue in this case was beyond Ameren’s reasonable control is a question of fact for the Commission to determine.  

Evidentiary Hearing:

This case is now at issue and the Commission will set an evidentiary hearing.  In view of the relative simplicity of the issues, the Commission will not set an elaborate procedural schedule or impose the conditions typical in its adjudications.  Prefiled testimony will not be required.  

Complainant’s burden is to show, by competent and substantial evidence, all facts necessary to support the relief she seeks, to‑wit:  that she was a customer of Ameren at the time the damage occurred;  that her home was connected to Ameren’s system and the service was on; that her property was damaged or destroyed; and that the electric service provided by Ameren caused the damage.  Because the Commission cannot award money damages, she should not present evidence as to the value of the destroyed or damaged appliances.  Complainant is advised that the Commission will, upon request, issue subpoenas to compel the attendance and testimony of witnesses at the hearing.  Complainant is responsible for serving any such subpoenas in the manner required by law.  

Ameren has the burden on its affirmative defense and must show, therefore, that the alleged imperfection of service was beyond its reasonable control.  

The Commission’s Staff will participate as a party and present the results of its investigation.  

IT IS THEREFORE ORDERED:
1. That the Motion to Dismiss filed by Union Electric Company, doing business as AmerenUE, on July 6, 2004, is denied.

2. That an evidentiary hearing will be held at the Commission’s offices at the Governor Office Building, 200 Madison Street, Jefferson City, Missouri, Room 310, on Wednesday, August 18, 2004, beginning at 10:00 a.m.  This building meets accessibility standards required by the Americans With Disabilities Act.  If a person needs additional accommodations to participate in the hearing, please call the Public Service Commission's Hotline at 1‑800‑392‑4211 (voice)  or dial 711 for Relay Missouri prior to the hearing.  

3.  That this order shall be effective on August 5, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Kevin A. Thompson, Deputy Chief 

Regulatory Law Judge, by delegation 

of authority pursuant to Section 386.240, 

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 5th day of August, 2004.
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