BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Union Electric
)

Company for a Certificate of Public Convenience
)

and Necessity Authorizing It to Construct, Install,
)

Own, Operate, Control, Manage and Maintain
)
Case No. EA-2005-0180

Electric Plant, as Defined in Section 386.020(14),
)

RSMo, to Provide Electric Service in a Portion of
)

New Madrid County, Missouri, as an Extension
)

of Its Existing Certificated Area.
)

ORDER GRANTING INTERVENTION
Procedural History and the Positions of the Parties:
On December 20, 2004, Union Electric Company, doing business as AmerenUE ("UE"), filed its application under Section 393.170, RSMo, and the Commission's Rules for a Certificate of Public Convenience and Necessity authorizing it to provide electric service to the aluminum smelting plant operated by Noranda Aluminum, Inc., in New Madrid County, Missouri, as an extension of its existing service area and system.  Included in its Applica​tion was a Motion for Expedited Treatment, which the Commission granted on January 4, 2005.  On that date, the Commission also set an expedited procedural schedule designed to result in a final determination no later than March 21, 2005, the date sought by UE.  
This case concerns a proposed power supply contract between UE and Noranda Aluminum, Inc., an aluminum smelter located at New Madrid, Missouri, that consumes a great deal of electric power in its industrial operation.  The filings of record in this matter allege that Noranda's current power supply contract expires on May 31, 2005, and that Noranda is therefore seeking a new power supply source.  UE and Noranda propose to enter into a 15‑year power supply agreement whereby UE would supply power to Noranda over existing facilities pursuant to a proposed new Large Transmission Service tariff, which is generally similar to UE's existing Large Primary Service tariff.  The service area extension sought by UE encompasses Noranda's premises and Noranda is the sole landowner in the area for which certification is sought.  Some of the facilities that UE would use to deliver power to Noranda belong to a third party with whom UE already has an Interchange Agreement permitting such use.  On December 23, in its Order Directing Notice, the Commission made Noranda a party in view of its direct and vital interest in this matter.
  That Order also set January 6, 2005, as the deadline for intervention applications in this matter.  
On December 27, the Missouri Energy Group ("MEG"), an ad‑hoc association of large customers of UE, including Barnes‑Jewish Hospital, Buzzi Unicem USA, Inc., Emerson Electric Company, Holcim US, Inc., SSM HealthCare, and St. John's Mercy Health Care, applied to intervene.  On the same day, another association of large customers, the Missouri Industrial Energy Consumers ("MIEC"), also applied to intervene.  MIEC's members are Anheuser‑Busch Companies, Inc., The Boeing Company, DaimlerChrysler, Ford Motor Company, General Motors Corporation, Hussmann Refrigera​tion, J.W. Aluminum, Monsanto Company, Pfizer, Precoat Metals, Procter & Gamble Manufacturing, Nestlé Purina, and Solutia.  No one opposes the intervention of either MEG or MIEC.  

On January 6, 2005, the Missouri Joint Municipal Electric Utility Commission ("MJMEUC") filed its Application for Intervention, stating that "[v]arious municipal utility members of the MJMEUC are wholesale energy customers of Union Electric Company, d/b/a AmerenUE, and are dependent on transmission service provided over facilities owned by Union Electric Company, and may be affected by a final order in this matter."  MJMEUC further stated, in support of its Application, that the "interests of the MJMEUC and its members are different from those of the general public and cannot be adequately represented by any other party" and that "the public interest would be served by its proposed intervention."  Finally, MJMEUC stated that "[a]t this stage, the MJMEUC is uncertain of the position it will take on the various issues that may arise in the instant proceeding . . . ."  
On January 18, Noranda timely filed its Response in Opposition to MJMEUC's Application, urging the Commission to deny MJMEUC's Application and stating several grounds for the requested denial.  Also on January 18, MJMEUC replied to Noranda, taking up Noranda's assertions point-by-point.  For convenience, Noranda's suggestions and MJMEUC's responses are here summarized:

1.
Noranda asserts that MJMEUC's Application is deficient in that it does not identify MJMEUC's members, contrary to Rule 4 CSR 240‑2.075(3).  Noranda further asserts that some of MJMEUC's undisclosed members are not even customers of UE.  
MJMEUC responds that MJMEUC is NOT an association but is rather a commission created by statute and that it is thus not subject to the rule requiring that associations seeking intervention identify their members.  MJMEUC further responds that four of its 5  municipal members are directly connected to transmission facilities owned by UE and that UE's affiliate, AEM, is MJMEUC's largest single source of energy.  
2.
MJMEUC's Application is deficient in that it fails to state (A) MJMEUC's interest  in the case and (B) the reasons MJMEUC seeks intervention, contrary to Rule 4 CSR 240‑2.075(2). 
MJMEUC responds that Noranda's assertion is incorrect because MJMEUC's Application identifies its interest as follows:  "Various municipal utility members of the MJMEUC are wholesale energy customers of Union Electric Company, d/b/a AmerenUE, and are dependent on transmission service provided over facilities owned by Union Electric Company."  In further response, MJMEUC states that its concern is "the impact of the proposed transaction on transmission service."  MJMEUC states that, if permitted to intervene, it will adduce evidence showing that "MJMEUC and its contracting municipalities frequently encounter significant difficulty or impossibility in the delivery of power from Ameren, or from or through the AmerenUE transmission system, to the systems of AECI, Aquila, Kansas City Power and Light, or other systems or points to the west.  Based on his familiarity with these transmission systems and his daily experience in managing the MoPEP power supply, [MJMEUC's expert witness] Grotzinger concludes that this problem will be significantly exacerbated by the transaction proposed in the instant Application of Union Electric Company.  He further believes that his conclusion is, in fact, supported by materials filed by Union Electric with the testimony of the company’s witness on this issue."
3.
MJMEUC's Application is deficient in that it fails to state whether MJMEUC supports or opposes the relief sought or that MJMEUCis unsure of the position it will take, contrary to Rule 4 CSR 240‑2.075(2). 

In its Application, MJMEUC stated, "At this stage, the MJMEUC is uncertain of the position it will take on the various issues that may arise in the instant proceeding[.]"
4.
MJMEUC's Application is deficient in that it fails to state in what respect  MJMEUC has an interest which is different from that of the general public, contrary to Rule 4 CSR 240‑2.075(4)(A). 

In response, MJMEUC states that its interests "are different from those of the general public, in part owing to the unique degree of MJMEUC’s immediate dependence on the reliable and consistent transmission of electricity from Ameren/MISO territory into the AECI system."  
5.
MJMEUC's Application is deficient in that it fails to state how its interest may be adversely affected by a final order arising from this case, contrary to Rule 4 CSR 240‑2.075(4)(A).  Noranda further asserts that UE is now, and will be for a significant future period, under a rate moratorium, with the result that a Commission order in this case cannot affect the rate paid by any of UE's other customers.  
MJMEUC responds that the possible adverse impacts are found in the exacerbation of existing transmission deficiencies, as its expert witness will testify.  
6.
MJMEUC's Application is deficient in that it fails to state just how the public interest would be served by granting its Application, contrary to Rule 4 CSR 240‑2.075(4)(B).  Noranda asserts further that granting MJMEUC's Application would be contrary to the public interest because "It is essentially unfair to parties with real interests in matters to bear the annoyance and the costs resulting from the involvement of others who have no interest in the matter actually being litigated or the relief that is actually being sought." 

In response, MJMEUC states that "virtually the entire eighty-seven municipal electric utilities of Missouri – representing a total of approximately 14% of the state’s retail electric load or more than 750,000 Missourians plus their employers, schools, hospitals and other institutions – procure the bulk of their energy from the market and are highly dependent upon the ability to purchase and receive firm delivery of long term power supplies from or through the Ameren/MISO transmission system in order to have access to anything approaching a truly competitive wholesale market as their current supply contracts expire."  Thus, MJMEUC asserts, the public interest strongly supports its intervention herein.  

Also on January 18, UE filed its Response in Opposition to MJMEUC's intervention application, adopting and repeating the arguments raised by Noranda.  On January 24, Noranda filed its Reply to MJMEUC's Response;  UE filed its Reply on January 25.  

Noranda, in its Reply, asserts that MJMEUC's Response has not cured the deficiencies of its original intervention application.  Noranda then asserts that the public interest does not support granting the requested intervention, stating that "Noranda is deeply concerned that interventions by entities that have no real interest in this case but seek to use it to accomplish other objectives will cause delay, disruption or obstruction[.]"  
In its Reply, UE again adopts the "sound reasoning and argument put forth by Noranda Aluminum, Inc."  Echoing Noranda's Reply, UE contends that "MJMEUC should not be allowed to extort Noranda's certificate case to gain some advantage with regard to issues MJMEUC claims to have with AmerenUE or the Midwest ISO."
Discussion:
Intervention is the subject of Rule 4 CSR 240‑2.075, which provides:

(1)
An application to intervene shall comply with these rules and shall be filed within thirty (30) days after the commission issues its order giving notice of the case, unless otherwise ordered by the commission.

(2)
An application to intervene shall state the proposed intervenor’s interest in the case and reasons for seeking intervention, and shall state whether the proposed intervenor supports or opposes the relief sought or that the proposed intervenor is unsure of the position it will take.

(3)
An association filing an application to intervene shall list all of its members.

(4)
The commission may on application permit any person to intervene on a showing that:

(A)
The proposed intervenor has an interest which is different from that of the general public and which may be adversely affected by a final order arising from the case; or

(B)
Granting the proposed intervention would serve the public interest.

(5)
Applications to intervene filed after the intervention date may be granted upon a showing of good cause.  

(6)
Any person not a party to a case may petition the commission for leave to file a brief as an amicus curiae.  The petition for leave must state the petitioner’s interest in the matter and explain why an amicus brief is desirable and how the matters asserted are relevant to the determination of the case.  The brief may be submitted simultaneously with the petition.  Unless otherwise ordered by the commission, the brief must be filed no later than the initial briefs of the parties.  If leave to file a brief as an amicus curiae is granted, the brief shall be deemed filed on the date submitted.  An amicus curiae may not file a reply brief.
The Commission's chief concern in considering applications to intervene has always been that the intervention applicant have an articulable interest in the subject matter that is different in some way from that of the general public.
  The reason is that the general public's interest is represented by both the Commission's Staff and by the Public Counsel.  Therefore, intervenors should be entities with a more or less direct interest in the matter at hand, a "stake" in the outcome.  The Commission's Rule 4 CSR 240‑2.075 continues to require that intervention applicants show such an interest. 
The Commission has reviewed MJMEUC's Application and concludes that, as supplemented by its Reply, the Application complies with the Commission's rule, set out above.  MJMEUC has shown an interest in the subject matter of this case that is distinct from that of the general public in that MJMEUC's members are dependent upon the transmission of energy from Ameren.  Furthermore. ongoing transmission difficulties cause MJMEUC to question the wisdom of the proposed transaction in the absence of certain steps designed to mitigate what MJMEUC alleges to be the otherwise deleterious impact of the proposed venture.  MJMEUC has an expert witness who will advise the Commission on these particulars.  The Commission concludes that MJMEUC's intervention herein would, indeed, serve the public interest and that its Application, therefore, should be granted.  
IT IS THEREFORE ORDERED:
1. That the unopposed Applications for Intervention filed on December 27, 2004, by the Missouri Energy Group and by the Missouri Industrial Energy Consumers are granted.  

2. That the Application for Intervention, filed by the Missouri Joint Municipal Electric Utility Commission on January 6, 2005, is granted.  

3. That the Missouri Joint Municipal Electric Utility Commission may file a memorandum, addressing whether or not a provider of energy to an aluminum smelter pursuant to a contract under Section 91.026, RSMo Supp. 2004, requires a certificate of convenience and necessity issued by this Commission, not later than 4:00 p.m. on Friday, January 28, 2005.  

4. That this order shall become effective on January 25, 2005.  
BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Kevin A. Thompson, Deputy Chief 
Regulatory Law Judge, by delegation 

of authority pursuant to Section 386.240, 

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 25th day of January, 2005.
� As Noranda states in its Response in Opposition to MJMEUC's Application to Intervene, "Plainly put, this proceeding involves Noranda’s survival in Missouri."   


� State ex rel. Dyer v. Public Service Com., 341 S.W.2d 795, 796-797 (Mo. 1960);  Smith v. Public Service Com., 336 S.W.2d 491, 494 (Mo. 1960).  
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