STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 2nd day of November, 2004.

In the Matter of the Application of Union Electric
)

Company, d/b/a AmerenUE, for a Metering Variance
)
Case No. EE-2004-0267

to Serve Brentmoor at Oaktree.



)

ORDER APPROVING STIPULATION AND AGREEMENT,

GRANTING VARIANCE AND DIRECTING FILING

Procedural History:

On December 22, 2003, Union Electric Company, doing business as AmerenUE, filed two applications, each seeking a variance from Commission Rule 4 CSR 240‑20.050, relating to metering.  

In the first application, assigned Case No. EE‑2004‑0267, Ameren requested a variance for the Brentmoor at Oaktree project at 363 Jungermann Road, St. Peters, Missouri, at the request of its customer, Brookview Group Communities.  By some over​sight, the Brentmoor project, which has been completed since 2002, was master-metered during its initial construction, despite the absence of any authorization from this Commis​sion.  The Brentmoor project is a "worry free" retirement community of 166 units in which a single monthly rent payment covers all utilities except telephone and cable television.  

In the second application, assigned Case No. EE‑2004‑0268, Ameren requested a variance for the River's Edge project at 600 River’s Edge Drive, St. Charles, Missouri, at the request of its customer, River's Edge Properties, L.L.C.  The River's Edge project, which is presently under construction, is also a "worry free" retirement community, of 147 units , in which a single monthly rent payment will cover all utilities except telephone and cable television.  

In both the Brentmoor and the River's Edge projects, each unit is, or will be, served by an individually-controlled HVAC unit and a common, gas-fired, hot water system.  In its applications, Ameren states that installing individual meters would be a pointless expense.  Whether master-metered or individually-metered, the landlord will pay for the utilities in order to further its goal of providing "worry free" living to the residents.  Individual meters will cost about $180.00 per unit, in the case of the Brentmoor project, and about $350.00 per unit in the case of the River's Edge project.  A savings of between $500,000 and $1,000,000 would be realized if master-metering is permitted for the latter project.  

On January 30, 2004, the Commission's Electric Meter Variance Committee filed its recommendation in each case.  The Committee, consisting of two members of the Operations Division of the Commission's Staff, one member of the Commission's General Counsel's Office, and the Public Counsel, advised that the requested variances be denied.  The Committee based its recommendation in each case upon a determination that "the applicant has not shown that there is any social policy or financial savings which would constitute long-run benefits to the electric consumers in the building that exceed the costs of purchasing and installing separate meters in the building."
  The Committee relied upon the Public Utilities Regulatory Policies Act of 1978 (PURPA), 16 U.S.C. Section 2625(d):

Separate metering shall be determined appropriate for any new building for purposes of section 623(b)(1) of this title if --

(1)
There is more than one unit in such building,

(2)
The occupant of each unit has control over a portion of the electric energy used in such unit, and

(3)
With respect to such portion of electric energy used in such unit, the long-run benefits to the electric consumers in such building exceed the costs of purchasing and installing separate meters in such building.  

The Committee stated, "[t]he Electric Meter Variance Committee has considered the potential benefits to consumers of individual metering, i.e., the ability to directly receive the financial benefits of individual conservation and efficiency efforts and the potential for individual choice in selecting an electricity provider at some time in the future.  The Committee finds that these potential benefits are likely to be of significant value to the occupants of these residential units."
  As to the monetary value of the benefits of individual meters, the Committee stated only that "the long-run benefits could be significant."

Ameren responded to the Committee's recommendations on February 9.  Ameren stated that the Committee's determination was simply wrong.  For example, because the landlord would pay the utility bills, whether the buildings were master-metered or individually-metered, the tenants would not even see the results of any conservation efforts.  Furthermore, Ameren's tariffs prohibit the landlords from presenting separately stated bills for utility services to the tenants.  No conservation efforts would occur because no benefits would accrue to the tenants from any such efforts.  Individual metering, Ameren asserted, would also lead to bills higher by 61 percent.  In the case of the River's Edge project, significant additional construction costs and delays would result from a requirement for individual metering.  

Also on February 9, River's Edge Properties moved to intervene in Case No. EE‑2004‑0268 and for reconsideration by the Electric Meter Variance Committee or, alternatively, for a hearing.  The following day, St. Catherine Retirement Community, L.L.C., and DeSmet Retirement Community, L.L.C., owners of the Brentmoor project, moved to intervene in Case No. EE‑2004‑0267, as well as for reconsideration, granting of the requested variance, and for a hearing.  These motions suggested that the facts were different in some respects than Ameren had originally represented.  

The Commission granted the applications for intervention and convened a prehearing conference on March 3.  The conferences in the two cases were conducted together.  At the prehearing conference, the presiding officer
 directed that the intervenors, as the real parties in interest, file amended applications and that the Electric Meter Variance Committee review the amended applications.  The amended applications were filed on March 12.  On the same day, Ameren responded to the amended applications.  

In their amended application, the St. Catherine and DeSmet Retirement Communities explained that the residents of the Brentmoor project are between 72 and 92 years of age;  the average age is 80.  The residents, while not requiring nursing care or assisted living, are seeking to simplify their lives.  St. Catherine and DeSmet provide all utilities to their residents, including telephone and cable television services.  They also provide congregate meals, maid and laundry service, transportation, trash service, maintenance, 24‑hour supervision and emergency call service, internet access, recreation and exercise programming, beauty and barber shops, bath care, medication set‑up and reminders, and meal and activity escorts.  The Brentmoor is a purpose-built senior community; it is not a multifamily apartment complex.  

The River's Edge project, according to the amended application filed by River's Edge Properties, will be essentially identical to the Brentmoor.  The projected residents will be somewhat older, with an average age of 85.  The services and facilities provided to residents will be the same as at the Brentmoor.  In both cases, the Intervenors assert, they have shown "good cause" such that the requested variances should be granted.  Ameren filed a response in each case, concurring in the amended applications.  

The Commission's Electric Meter Variance Committee filed its Second Recommendation in each case on March 30.  Again, the Committee recommended that the Commission deny the requested variance.  The Committee addressed five questions in its recommendations:

1.
Is individual metering of the multiple-occupancy building required by 4 CSR 240.050?

2.
Do the occupant(s) of each unit have control over a portion of the electric energy used in such unit?

3.
With respect to such portion of electric energy used in such unit, do the long-run benefits to the electric consumers in such building exceed the costs of purchasing and installing separate meters?

4.
Would the granting of a variance be consistent with the goals of PURPA to increase conservation of electric energy, increase efficiency in the use of facilities and resources by electric utilities, and establish equitable retail rates for electric consumers?

5.
Would the granting of a variance be in the public interest because it furthers a public policy objective in conjunction with other federal, state, or local government programs, such as subsidizing housing costs for low-income residents or promoting economic development in certain urban areas?

The first question was never in dispute.  Individual metering is required unless the Commission grants a variance.  As to the second question, the Committee found that tenants controlled "the use of all electric energy used in such unit for heating and cooling, lighting, any kitchen appliances, and all other uses[.]"  As to the third question, the Commit​tee found that "[t]he applicant has not shown that the financial savings which would constitute long-run benefits to the electric consumers in the building would not exceed the costs of purchasing and installing separate meters in the building."  As to the last two questions, the Committee found that the requested variances would not be consistent with the goals of PURPA and would not be in the public interest because their granting would further a public policy objective.  

On April 8, the Intervenors again moved for a hearing.  

The cases were consolidated into Case No. EE‑2004‑0267 on May 12.
  A procedural schedule, jointly proposed on June 2, was adopted on June 9.  Thereafter, the parties filed testimony according to the procedural schedule.  A Settlement Conference was held on August 23 and, on August 30, the Procedural Schedule was suspended upon notice that a settlement had been reached.  The parties filed their Unanimous Stipulation and Agreement on September 13 and the Commission’s Staff filed supporting suggestions on October 13.

Discussion:

The parties have agreed that the requested variances from Rule 4 CSR 240‑20.050 should be granted.  This change of position by the Commission’s Electric Meter Variance Committee is based upon consideration of the age of the residents of the two facilities (an average of 81 years at Brentmoor and 85 years at River’s Edge);  the provision of assistance to residents at both facilities with “Incidental Activities of Daily Living,”  including cooking, shopping, driving, housework, and paying bills, and also provision of assistance with “Activities of Daily Living,” including eating, dressing, walking, toileting, and getting in and out of bed;  the provision at both facilities of communal dining and transporta​tion, medical call alert systems, and assistance with medications, eating and grooming;  and the specialized design and construction of both facilities to accommodate the needs of elderly, disable and infirm residents.  The individual living units are quite small and each facility has extensive common areas.  In summary, the Committee realized that Brentmoor and River’s Edge are specialized facilities that form part of a continuum of care that also includes skilled care facilities and nursing homes.  Given these conditions, it is clear that the cost of purchasing and installing individual meters would exceed the long-run benefits available to consumers.  

The Unanimous Stipulation and Agreement contained provisions typically found in such documents and provided that the prepared testimony would be received into the record.  

In its Suggestions, Staff explained that the Committee’s original opposition reflected an underlying concern that there was no bright line to distinguish “independent living” facilities like Brentmoor and River’s Edge from other multiple occupancy residential buildings.  As a result of discussions among the parties, however, the Staff became convinced that this is not actually the case.  Brentmoor and River’s Edge are, in fact, uniquely designed and provide a unique service to people with specific and special needs, as part of a continuum of health care services that includes assisted living facilities and nursing homes.  Staff stated that a key factor identified during discussions is that the residence units themselves are quite small, similar to efficiency apartments.  As a result, electric bills are very modest, averaging, for example in the case of Brentmoor, about $14.73 per month.  The low level of electricity usage resulted in Staff’s recognition that the cost of purchasing and installing separate meters would exceed the long-run benefits to electric consumers.   Furthermore, the facilities feature abundant common areas, where residents spend a significant portion of their waking hours.  Given these layout character​istics, along with the existence of various assistance features in the residence units and the common areas, the amenities available in the common areas, and the special services offered to residents who need them, Brentmoor and River’s Edge will appeal only to those who have some physical or mental impairment causing them to seek some level of assistance with day-to-day living.  Accordingly, the Staff believes that, pursuant to 4 CSR 240‑20.050(5), there exists good cause for the Commission to grant the requested variances from the master metering requirement to both Brentmoor at Oaktree and River’s Edge.

The Stipulation and Agreement sets out the following list of distinguishing characteristics of Brentmoor at Oaktree and River’s Edge, which form the basis for Staff’s willingness to agree to recommend approval of the requested variances:   

(1)
The average age of the residents is well over 65 years, or the residents are physically or mentally impaired or disabled;

(2)
The facility makes available assistance with Incidental Activities of Daily Living;

(3)
The facilities have special design features to accommodate the elderly, infirm or disabled;

(4)
Communal dining is provided to residents; 

(5)
Communal living areas make up a major portion of the facility; and
(6)
The individual units are relatively small.   

The Staff believes that this list of distinguishing characteristics can be of assistance to the Variance Committee in making appropriate and consistent recommenda​tions concerning future variance applications.  If the Commission approves the Agreement filed in this proceeding, the Staff expects that the Variance Committee will utilize these characteristics in its future deliberations.   
Decision:

The Commission has considered the Applications filed by Union Electric Company, doing business as AmerenUE, the renewed Applications filed by the Intervenors, the proprietors of the facilities at issue, the Unanimous Stipulation and Agreement and Staff’s Suggestions.  Based upon its review of these items, the Commission concludes that good cause exists to grant a variance to each facility from the individual metering requirements of Rule 4 CSR 240‑20.050.  

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement filed herein on September 13, 2004, is approved.  

2. That the Applications filed on December 22, 2003, by Union Electric Company, doing business as AmerenUE, and the Amended Applications filed on March 12, 2004, by River’s Edge Properties, L.L.C., and by St. Catherine Retirement Community, L.L.C., and DeSmet Retirement Community, L.L.C., are granted.

3. That a variance from the application of Commission Rule 4 CSR 240‑20.050 is granted to each of the facilities referred to in the Applications and Amended Applications granted in Ordered Paragraph No. 2, above.  The facilities are the Brentmoor at Oaktree Retirement Community at 363 Jungermann Road, St. Peters, Missouri, and the River’s Edge Project at 600 River’s Edge Drive, St. Charles, Missouri.  

4. That a variance is granted from the applicable tariff of the Union Electric Company, doing business as AmerenUE, with respect to the Brentmoor at Oaktree Retirement Community at 363 Jungermann Road, St. Peters, Missouri, and the River’s Edge Project at 600 River’s Edge Drive, St. Charles, Missouri.  

5. That Union Electric Company, doing business as AmerenUE, shall within 30 days of the date of this Order file its amended tariff sheets to include the variances granted herein.  

6. That this Order shall become effective on November 12, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, and

Appling, CC., concur.

Davis, C., concurs, with separate

concurring opinion attached.

Thompson, Deputy Chief Regulatory Law Judge
� Identical language appeared in both recommendations.  


� Identical language appeared in both recommendations.  


� Identical language appeared in both recommendations.  


� Chief Regulatory Law Judge and Commission Secretary Dale Hardy Roberts, presiding in place of Senior Regulatory Law Judge Nancy Dippell.  


� At the same time, the cases were transferred to Deputy Chief Regulatory Law Judge Kevin A. Thompson.
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