BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
)

Order Authorizing the Sale, Transfer and Assign-
)

ment of Certain Assets, Real Estate, Leased

)
Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

ORDER CONCERNING DISCOVERY CONFERENCE

Procedural History:

On January 16, 2004, a discovery conference was convened pursuant to Commission Rule 4 CSR 240-2.090(8)(B).  The conference was recorded.  Public Counsel John Coffman, the movant, appeared with Ryan Kind of his office.  Union Electric Company, doing business as AmerenUE, appeared telephonically by Joseph Raybuck, its Managing Assistant General Counsel.  The Commission's Staff appeared by Steven Dottheim, Chief Deputy General Counsel.  No other parties appeared.  The transcript was filed on January 20, 2004.  

Discovery Before the Public Service Commission:

Discovery is available in cases before the Commission on the same basis as in civil cases in circuit court.
  Likewise, the scope of discovery is the same as in civil cases generally under Supreme Court Rule 56.01(b)(1), which provides:

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

“Relevant” evidence is that which tends to prove or disprove a fact of consequence to the pending matter.
  

In a civil case, relevance is deter​mined by reference to the pleadings.
 In Commission proceedings, evidentiary relevance is determined by reference to the Commis​sion's statutory mandate as well as the pleadings and testimony filed by the parties.  Thus, for example, the Commission's obligation in a general rate case is to consider "all relevant factors" in setting just and reasonable rates, not merely those that the parties have included in their pleadings.
  The Commission is also mandated to ensure that utility facilities are safe and adequate and that charges are just and reasonable, not in excess of those permitted by law or Commission order, and not discriminatory or preferential.
  The Commission must also examine the quality of the Company's service and product and determine whether improve​ments are needed to protect the interest and welfare of the public and the safety and health of the Company's customers and employees.
  The Commission is expressly required to examine the dealings of regulated entities with their unregulated affiliates.
  These issues are relevant in actions before the Commission whether or not they appear in the pleadings.

In the present case, Union Electric seeks authority to transfer its Illinois gas and electric customers, and some of the facilities used to serve them, to its Illinois affiliate, AmerenCIPS.  Union Electric states that its purpose is to simplify its regulatory environment in that, if the transfer is approved, it will henceforth deal with only one state regulatory commission rather than two.  In determining whether to grant a proposed transfer of assets, the Commission examines the circumstances for any detriment to the public interest.

The various privileges apply to discovery in Commission proceedings just as they do in circuit court.
  The party raising these defenses has the burden of establishing them.
  The same time limits and sanctions apply to discovery in Commission proceedings as apply in civil cases generally.
  Thus, parties may freely make use of depositions, written interrogatories, requests for production, and requests for admissions.
  In addition, parties before the Commission may employ the data request, “an informal written request for documents or information, which may be transmitted directly between agents or employees of the commis​sion, public counsel or other parties to a proceeding before the commission.”
  Responses to data requests are due within 20 days of receipt of the request, but need not be made under oath nor in any particular format.
  Objections are due within ten days of the receipt of the request.
  Sanctions for noncooperation are the same as those applicable to other forms of discovery.
 

Missouri courts have recognized an affirmative duty to prevent the “[s]ubversion of pre‑trial discovery into a ‘war of paper,’ whether to force an adversary to capitulate under economic pressure or to inflate billable hours[.]”
  To that end, 

in ruling upon objections to discovery requests, trial judges must consider not only questions of privilege, work product, relevance and tendency to lead to the discovery of admissible evidence, but they should also balance the need of the interrogator to obtain the information against the respondent's burden in furnishing it.  * * *  Thus, even though the informa​tion sought is properly discoverable, upon objection the trial court should consider whether the information can be adequately furnished in a manner less intrusive, less burdensome or less expensive than that designated by the requesting party.

Discussion:

Public Counsel stated that disputes have arisen with respect to several Data Requests ("DRs") directed to Union Electric.

A.

Public Counsel's DR 501 requested that copies be provided of all of Union Electric's responses to Staff's DRs.  The dispute with respect to this DR was resolved by Union Electric's promise to provide a certain document to Public Counsel and Staff without the "privileged and confidential" label.

B.

Public Counsel's DRs 532, 535 and 536 all refer to the Joint Dispatch Agreement.  Union Electric did not raise timely objections to any of these DRs.  Union Electric explained that it had already provided to Public Counsel all responsive material except that which it considered privileged and that which it considered voluminous.  Pursuant to the Protective Order adopted by the Commission in this case, a document is voluminous if it consists of more than 150 pages.  The document in question consists of at least 300 pages and Union Electric is correct that, under the terms of the Protective Order, Public Counsel must travel to Union Electric's headquarters to view the document.  All claims of privilege, however, are waived because they were not raised in a timely objection letter as required by Commission rule.

C.

Public Counsel's DRs 503-505, 508-519, and 521 seek information from Union Electric and its affiliates on the management of SO2 allowances, also referred to as "pollution credits."  These allowances relate to the operation of coal-fired generating facilities.  Union Electric raised a timely objection to these DRs, asserting that, to the extent that they sought information from entities other than Union Electric, they were "not relevant to any of the issues in the case and not likely to lead to the discovery of admissible evidence."  Public Counsel explained that, while no generating facilities are part of the proposed transfer, customer load will be transferred.  The transfer will thus make available for Missouri use the generating assets that Union Electric has been using to serve its Illinois customers.  Public Counsel seeks to determine whether this result represents the least-cost option for Union Electric to supply future capacity needs.  SO2 allowances are important, Public Counsel states, because Union Electric will serve Missouri with a larger percentage of coal-fired generating plants if the transfer is approved.  Staff joined in Public Counsel's expression of concern.  

While Union Electric has supplied information relating to itself and its transactions with affiliates, it objects to providing information as to affiliates that have no dealings with Union Electric.  Union Electric stated, "[W]e don't believe there's any nexus connecting the SO2 transactions of the affiliates with those  of Union Electric or with any of the issues in the Metro East case."  Public Counsel, on the other hand, asserts that a full picture of the SO2 allowance positions of all members of the Ameren corporate family is necessary to determine whether or not the proposed transfer might pose a detriment to the public interest.  In particular, Public Counsel asserts that the SO2 planning decisions for the group are not made by employees of Union Electric, but by employees of an affiliate, Ameren Services Corporation.  Union Electric admits that this is true and that these employees act as agents of Union Electric in making these decisions.  Union Electric also admitted that its operations might require more SO2 allowances if the transfer is approved.

Public Counsel's motion to compel is granted with respect to DRs 503-505, 508‑519, and 521 on the management of SO2 allowances, also referred to as "pollution credits."  The necessary "nexus" is found in Union Electric's admissions that more SO2 allowances may be needed if the transfer is approved and that the employees making the SO2 allowance management decisions for the Ameren family, while not employees of Union Electric, are its agents.  An agent's actions are attributable to the principal.  Therefore, as Union Electric is effectively making the SO2 allowance management decisions, those decisions are properly discoverable, even as to affiliates that have made no transactions with Union Electric.  Additionally, the Missouri Supreme Court has recently spoken with approval of the Commission's examination of the dealings of regulated entities with their unregulated kin "where the affiliate is not one 'substantially kept separate' from the utility[.]"
  

D.

Public Counsel's DR 547 seeks copies of current contracts between affiliates of Union Electric and Electric Energy, Inc. ("EEI"), for energy or capacity sales.  Union Electric timely objected to this DR, asserting that, because it seeks information that does not involve Union Electric,  it is "not relevant to any of the issues in the case and not likely to lead to the discovery of admissible evidence."  Public Counsel responded that its concern "is whether Union Electric will renew its current contract with EEI in a couple of years when that contract could expire."  Public Counsel further stated that "our concern here is simply knowing what all the options are, having all the options on the table, when we are making a decision about whether AmerenUE is pursuing the right course of action and whether that's detrimental to the public."  Union Electric pointed out that DR 547 does not even apply to it, but only to its affiliates.  Public Counsel responded that, if any Ameren affiliate continues to have a power purchasing relationship with EEI, such that power from that source would be available to Union Electric if necessary, then the load transfer contemplated in the present application might not represent the least-cost option for providing additional generating capacity in the future.  

Public Counsel's motion to compel responses to DR 547 is denied.  While the points raised by Public Counsel to justify DR 547 are certainly within the proper scope of discovery, the focus must necessarily be on the language of that DR itself.  The language of the DR is not within the proper scope of discovery because it does not reference Union Electric or its dealings with its affiliates.  Rather, it seeks discovery from the unregulated affiliates of their contracts with a third, unregulated entity.  Public Counsel must find another way to obtain the information he seeks.

E.

Public Counsel's DRs 571, 572, 573, 576, and 578 all relate to various purchased‑power options available to Union Electric and its affiliates.  Union Electric fully responded for itself but raised a timely objection to these DRs to the extent that they sought information from entities other than Union Electric, asserting that they were "not relevant to any of the issues in the case and not likely to lead to the discovery of admissible evidence."  Public Counsel explains that future resource planning is an important aspect of the proposed transaction.  Union Electric admitted as much, although it insists that future capacity planning is not the primary purpose of the proposed transfer.  In any event, Union Electric asserts that the proposed transfer is the least-cost alternative for providing additional capacity for its Missouri service area.  

Union Electric insists that the proper scope of discovery is limited to the purchased-power options available to Union Electric directly.  Public Counsel, in response, argues that the Commission must consider all of the resource-planning options available to the entire Ameren family, because these options might ultimately be cheaper than the coal-fired generat​ing plants made available by the proposed transfer.  Staff, in support of Public Counsel's motion, suggested that one potential detriment of the proposed transfer is that Missouri ratepayers will become responsible for an additional 15 percent of the Callaway decommis​sioning cost, a point that is unrelated, however, to the DRs in question.

Public Counsel's motion to compel is denied with respect to DRs 571, 572, 573, 576, and 578.  The requested material is not relevant and Public Counsel has not shown that it is likely to lead to admissible evidence.  Unlike certain DRs discussed earlier in this order, Public Counsel has not shown that resource-planning decisions for the Ameren family are made by Union Electric's employees or agents.  Therefore, the motion to compel must be denied.  However, a more narrowly drawn DR, inquiring whether any of Union Electric's affiliates have purchased-power contracts or opportunities at more advantageous terms than Union Electric, would be permitted.

IT IS THEREFORE ORDERED:
1. That Public Counsel's Motion to Compel Responses to Data Requests 532, 535 and 536 is granted in part and denied in part as set out above in that Union Electric has waived any applicable privileges by not timely asserting them, but Union Electric is correct that the Protective Order requires that Public Counsel travel to Union Electric's premises to view voluminous documents.

2. That Public Counsel's Motion to Compel Responses to Data Requests 503‑505, 508-519, and 521 is granted as explained above.  

3. That Public Counsel's Motion to Compel Responses to Data Request 547 is denied as explained above.  

4. That Public Counsel's Motion to Compel Responses to Data Requests 571, 572, 573, 576, and 578 is denied as explained above.  

5. That this order shall become effective on January 23, 2004.  

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Kevin A. Thompson, Deputy Chief 

Regulatory Law Judge, by delegation 

of authority pursuant to Section 386.240, 

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 23rd day of January, 2004.
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