STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 2nd day of December, 2003.

In the Matter of Missouri‑American Water Company’s 
)
Case No. WR‑2003‑0500
Tariff to Revise Water and Sewer Rate Schedules.
)
Tariff Nos.
YW‑2003‑2012




YW‑2003‑2013




YW‑2003‑2014




YW‑2003‑2015

ORDER CONCERNING MOTION TO COMPEL

Syllabus:

This order resolves a motion to compel discovery filed by the Staff of the Missouri Public Service Commission against Missouri-American Water Company.  

Procedural History:

On May 19, 2003, Missouri‑American Water Company submitted to the Missouri Public Service Commission its proposed tariff sheets intended to implement a general rate increase for water and sewer service.  On May 29, the Commission suspended the proposed tariff sheets until April 16, 2004.  An evidentiary hearing on the proposed rate increase is scheduled to start in December and the parties are presently engaged in preparation for that hearing.

This order resolves a discovery dispute.  Following an informal conference on July 29 as required by Commission rule,
 Staff filed a Motion to Compel directed at Missouri‑American on August 6.  Missouri‑American responded, out-of-time, on August 18; however, on August 29, Staff withdrew its motion.  Following a second informal conference on August 29, Staff filed a new Motion to Compel on September 12.  Missouri‑American filed its timely response on September 22.  The issue became ripe for a Commission ruling on October 3, the day following the last day on which Staff might have filed a reply to Missouri‑American's response.

Positions of the Parties:

Staff seeks to compel responses to eight data requests.  A data request is “an informal written request for documents or information, which may be transmitted directly between agents or employees of the commission, public counsel or other parties to a proceeding before the commission.”
  The data request is a unique discovery tool available in actions before the Public Service Commission in addition to the traditional instruments of civil discovery.  Responses to data requests are due within 20 days of receipt of the request, but need not be made under oath or in any particular format.
   Objections are due within 10 days of the receipt of the request.
  Sanctions for non-cooperation are the same as those applicable to other forms of discovery.
  

All of the data requests in question concern Missouri‑American's relationship with its corporate parent and with certain unregulated affiliates.  American Water Works Company, Inc., is Missouri‑American's corporate parent and owns all of its common stock.
  American Water Works serves "millions" of customers in 27 states and four Canadian provinces. American Water Services, Inc., and American Water Resources are unregulated affiliates of Missouri‑American.  The former provides "a broad range of water and waste​water services to meet a full spectrum of needs for municipal, industrial and military clients."  Among these services are engineering, design and consulting services provided to affiliates such as Missouri‑American.  The latter provides various water and wastewater-related products and services to residential, business and governmental customers, including service line protection plans for consumers.  American Water Service Company is another affiliate, whose activities have not been described by the parties.

Staff states that the requested information is necessary in order to determine whether or not Missouri‑American is improperly subsidizing its unregulated affiliates, or paying unreasonable amounts for services provided by them, or permitting its assets to be used by them, without appropriate compensation, in their profit-seeking business activities.  In particular, Staff explains in its motion that it is investigating a service line protection program offered by American Water Resources and promoted by Missouri-American.  Staff states that promotional letters regarding the plan offered by American Water Resources were mailed to customers of Missouri‑American;  the letters display Missouri‑American's corporate logo and a facsimile of the signature of Missouri‑American's president.  However, Staff states, its review of the minutes of Missouri‑American's Board of Directors' meetings revealed no discussion or authorization of the promotion.  Pursuant to a recent decision of the Missouri Supreme Court, Staff asserts that "where the affiliate is not one 'substantially kept separate' from the utility, the PSC is authorized to 'inquire' into certain aspects of the affiliate's operations as they relate to the capitalization, debts, expenses, etc. of the utility."
  Missouri‑American has objected that the requested information is not within its possession or control, that it is not relevant to the issues properly before the Commission in this case, and that the data requests are vague, overbroad, and unduly burdensome and expensive.

Discussion:

A.

Scope of Discovery

Discovery is available in cases before the Commission on the same basis as in civil cases in circuit court.
  Likewise, the scope of discovery is the same as in civil cases generally under Supreme Court Rule 56.01(b)(1), which provides:

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

“Relevant” evidence is that which tends to prove or disprove a fact of consequence to the pending matter.
  In a civil case, relevance is deter​mined by reference to the pleadings.
 In Commission proceedings, evidentiary relevance is determined by reference to the Commis​sion's statutory mandate as well as the pleadings and testimony filed by the parties.  Thus, for example, the Commission's obligation in this general rate case is to consider "all relevant factors" in setting just and reasonable rates, not merely those that the parties have included in their pleadings.
  The Commission is also mandated to ensure that Missouri‑American's facilities are safe and adequate and that its charges are just and reasonable, not in excess of those permitted by law or Commission order, and not discriminatory or preferential.
  The Commission must also examine the quality of the Company's service and product and determine whether improvements are needed to protect the interest and welfare of the public and the safety and health of the Company's customers and employees.
  The Commission is expressly required to examine the dealings of regulated entities with their unregulated affiliates.
  These issues are relevant in actions before the Commission whether or not they appear in the pleadings.

B.

Relevance

Missouri‑American objects that the requested information and documents are irrelevant and not reasonably calculated to lead to the discovery of admissible evidence.  Staff's purpose in seeking the information and documents in question has already been set out above;  it is to determine whether Missouri‑American has improperly subsidized its unregulated corporate relatives, particularly with reference to the promotion of a water line protection plan.  As Staff has noted, the Missouri Supreme Court has recently spoken with approval of the Commission's examination of the dealings of regulated entities with their unregulated kin "where the affiliate is not one 'substantially kept separate' from the utility[.]"
  The letters sent to Missouri‑American customers in promotion of the water line protection plan offered by American Water Resources, displaying Missouri‑American's corporate logo and a facsimile of the signature of its president, demonstrates that American Water Resources, at least, has not been "substantially kept separate."

As already explained, relevance in a proceeding before the Commission is determined by the Commission's statutory mandate.  That mandate includes all factors relevant to determining a just and reasonable rate and extends to any issue impacting the safety and adequacy of the utility's facilities and operations and the quality of its services.  In particular, the Commission is required to scrutinize the dealings of regulated utilities with their unregulated affiliates, particularly where, as here, the activities of the unregulated affiliate have not been "substantially kept separate and apart" as the statute puts it.
  In the present case, Missouri-American is one member of a large family of operating companies, all evidently owned by a single corporate parent.  Missouri-American participates in many transactions with affiliates, none of which may be said to be at arm's length.  The Commission cannot determine whether or not Missouri-American has paid reasonable amounts for products and services supplied to it by affiliates without a thorough understanding of the operations of the corporate family of which Missouri-American is a part.  Likewise, the Commission cannot determine whether or not Missouri-American has received reasonable compensation for the use of its assets and employees by affiliates without the information sought by Staff.  

For these reasons, the Commission concludes that all of the data requests at issue are relevant in that it cannot be said that they are not "reasonably calculated to lead to the discovery of admissible evidence."

C.

Vague, Overbroad, and Unduly Burdensome and Expensive
Missouri‑American objects that Staff's data requests are vague and overbroad and that responding to them would be unduly burdensome and expensive.

Missouri-American did not raise this objection to Data Request 144.

Data Request 252 concerns the names of those American Water Resources directors who are also directors of American Water Works and American Water Services and the names of those executives of American Water Resources who are also executives of American Water Works and American Water Works Service Company.  This request is not vague or overbroad.  It is not likely to be either unduly burdensome or unduly expensive to produce a response.  

Data Request 254 seeks a detailed description of (1) American Water Services' products and services, (2) all affiliates and subsidiaries of American Water Works that American Water Services conducts any transactions with, (3) all transactions between American Water Services and either American Water Works and American Water Resources, as well as (4) the names of American Water Services directors and executives who are also directors or executives of American Water Works.  Questions 1, 2 and 4 are neither vague nor overbroad.  Responding to them is not likely to be unduly burdensome or expensive.  Question 3, on the other hand, is overbroad.  A request for "all" transactions, without any temporal or other limitations, imposes an impermissible burden on the responding party.
  

Data Request 256 requests that Missouri-American:

1.
Provide all expected transactions or changes that American Water Works Company, Inc. has discussed that would impact the operations of Missouri American Water Company in any way.  Please describe in detail and provide a timetable of any such changes.

2.
For Missouri American Water company, itemize any and all costs that have been incurred either directly or allocated to facilitate the plans in item 1 above.  Provide dates and accounts charged.

3.
Provide all expected transactions or changes that American Water Works Company, Inc. has discussed that would impact the operations of American Water Service Company in any way.  Please describe in detail and provide a timetable for any such changes.

4.
For Missouri-American Water Company, itemize any and all costs that have been incurred either directly or allocated to facilitate the plans in item 3 above.  Provide dates and accounts charged.

Data Request 256 is not vague or overbroad.  Neither is responding to these questions likely to be unduly burdensome or expensive.  

In Data Request 276, Staff requested a copy of any study performed by any American Water Works entity, plus supporting documentation and calculations, as to the value of Missouri‑American's customer list.  This request is not vague or overbroad.  It is difficult to see how responding to it could be either unduly burdensome or expensive.  

Data Request 277 seeks a copy of any study performed by any American Water Works entity, plus supporting documentation and calculations, as to the expenses, revenues, number of customers, and annual net profits expected by American Water Resources between 2003 and 2006, inclusive, from the sale of water line protection plans to Missouri‑American customers.  This request is not vague, overbroad, unduly burden​some nor likely to be unduly expensive to produce.

Data Request 278 seeks actual revenues, expenses, number of customers, and actual net income realized by American Water Resources by month in 2003 from the sale of water line protection plans to Missouri-American customers.  This request is not vague, overbroad, unduly burdensome nor likely to be unduly expensive to produce.

In Data Request 279, Staff requested (1) the actual revenues, expenses, number of customers, and actual net income realized by American Water Resources by month from the sale of water line protection plans to customers of Indiana American, New Jersey American, Long Island American, Pennsylvania American, and Ohio American; (2) a copy of any study performed by any American Water Works entity, with supporting documenta​tion, as to the total expenses, total revenues, number of customers, and annual net profits expected by American Water Resources annually from the sale of water line protection plans to customers of Tennessee American, Iowa American, Illinois American, West Virginia American, Kentucky American, California American, Arizona American, New Mexico American, Virginia American, Maryland American, Texas American, and Michigan American; and (3) a copy of any study performed by any American Water Works entity, plus supporting documentation, as to the total expenses, total revenues, number of customers, and annual net profits expected by American Water Resources from the sale of sewer line protection plans to customers of New Jersey American.  This request is not vague; however, it is both overbroad and unduly burdensome.  Missouri‑American has not shown what expense would be incurred in responding to this data request.

D.

Information Not in Missouri-American's Possession or Control

Missouri‑American objects that the requested information is not in its possession, custody or control.  Missouri-American protests that it cannot produce what it does not have.
  Missouri-American also asserts that Staff improperly seeks information from its affiliates and from its corporate parent via data requests directed to Missouri-‑American because those companies are distinct legal entities and are not parties to this case.  Missouri‑American contends that Staff is improperly attempting to "pierce the corporate veil" by its discovery requests.

Staff admits that it seeks information that is not within Missouri‑American's possession or control, but asserts that Missouri‑American should be required to attempt to obtain the information from the related corporations.  Staff suggests that such a duty of inquiry has been recognized in cases involving requests for admissions.
  

Commission Rule 4 CSR 240‑2.090 governs discovery.  Section (2), which concerns data requests, speaks of "[t]he party to whom data requests are presented . . . ."
  The rule thus contemplates that data requests will be directed to parties and not to non‑parties.  However, the Commission has recognized that Staff and the Public Counsel may use data requests outside of the context of a contested case; there are no "parties" in such circumstances.
  This use of data requests is based on specific statutory authority:

At the request of the public counsel and upon good cause shown by him the commission shall require or on its own initiative the commission may require, by order served upon any corporation, person or public utility in the manner provided herein for the service of orders, the production within this state at such time and place as it may designate, of any books, accounts, papers or records kept by said corporation, person or public utility in any office or place within or without this state, or, at its option, verified copies in lieu thereof, so that an examination thereof may be made by the public counsel when the order is issued at his request or by the commission or under its direction.

While Section 386.450 has been read by the Commission to authorize its Staff to direct data requests to non‑parties,
 that is not the case here.  Staff has not directed data requests to any non‑parties; rather, it has directed data requests to Missouri‑American that seek information that Missouri‑American claims it does not have and does not control.  The Commission concludes that, with the exception of Data Request 279, Missouri-American must produce the requested information or documents if indeed it possesses it or has access to it.  Otherwise, Staff must seek this information directly from the entities that possess or control it, whether by data requests directed to them as discussed above or by depositions pursuant to subpoenas duces tecum.
  

As to Staff's suggestion that Missouri‑American should be required to attempt to obtain the information Staff seeks on the theory that, as an affiliate or subsidiary, Missouri‑American enjoys superior access to the information in question, such superior access is an assumption and has not been demonstrated.  Certainly, Missouri‑American has no legal authority to obtain information and documents from its corporate parent and affiliates.  An order requiring Missouri‑American to attempt to acquire the information and documents from its parent and affiliates is likely to be unworkable in practice.

There is no generally recognized obligation in civil litigation for parties to obtain information or documents from non‑parties to respond to discovery requests.  Parties responding to interrogatories served pursuant to Supreme Court Rule 56.01 must provide information known to their attorneys, investigators, insurers, agents, and representatives, but these are all persons acting on behalf of the interrogated party.
  A party must disclose information "readily available" to it, but need not interview strangers nor compile data not under its control.
  A party receiving a document production request under Supreme Court Rule 58.01, can be required to execute an authorization permitting access to records concerning the party that are held by a third party, but these are documents subject to the control of the interrogated party.
  

Conclusion:

Having reviewed the data requests in question, the objections raised by Missouri‑American, and the arguments raised by the parties, the Commission concludes that Missouri‑American must respond to all of these data requests, excepting Data Request 279, to the extent that it possesses, controls or has access to the information or documents that Staff seeks.

IT IS THEREFORE ORDERED:
1. That the Motion to Compel Responses to Data Requests filed by the Staff of the Missouri Public Service Commission on September 12, 2003, is granted in part and denied in part as set out above.

2. That this order shall become effective on December 2, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Simmons, and Clayton, 

CC., concur.

Murray, C., dissents, with separate

dissenting opinion attached.

Forbis, C., dissents.

Thompson, Deputy Chief Regulatory Law Judge

� Rule 4 CSR 240-2.090(8), (A) and (B).  


� Rule 4 CSR 240-2.090(2).  


� Id.


� Id.


� Id.


� The information in this paragraph is drawn from Missouri-American's Response to Staff's Motion to Compel.  


� St. ex rel. Atmos Energy Corp. et al. v. Public Service Commission, 103 S.W.3d 753, 764 (Mo. banc 2003).  


�Rule 4 CSR 240-2.090(1).  


� W. Schroeder, 22 Missouri Practice—Missouri Evidence, § 401.1(a) (1992).  


� See St. ex rel. Anheuser v. Nolan, 692 S.W.2d 325, 327�28 (Mo. App., E.D. 1985).  


� St. ex rel. Utility Consumers' Council, Inc., v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. banc 1979).  


� Section 393.130, RSMo 2000.  All subsequent statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� Section 393.140.  


� Id., at Section 393.140(12).  


� St. ex rel. Atmos Energy Corp. et al. v. Public Service Commission, supra.


� Section 393.140(12).  


� St. ex rel. Upjohn Co. v. Dalton, 829 S.W.2d 83, 85 (Mo. App., E.D. 1992) and the line of cases discussed therein.  


� Supreme Court Rule 58.01(a);  Keefover v. Director of Revenue, 996 S.W.2d 75, 76 (Mo. App., S.D. 1999);  McDermott v. Director of Revenue, 725 S.W.2d 143,144 (Mo. App., E.D. 1987).  


� See 23 AmJur2d, Depositions and Discovery § 342 (1983);  Hanauer to the Use of Wogahn v. Siegel, 29 F.Supp. 329 (1939);  St. Paul Fire & Marine Ins. Co. v. Battle, 337 N.E.2d 806, 813 (Oh. App. 1975).  Staff cites no Missouri authority and independent research has not discovered any.  


� Emphasis added.  


� See In the Matter of the Public Counsel’s Audit and Investigation of the Raytown Water Company, Case No. WO-94-192 (Order Compelling Answers to Data Requests, issued January 5, 1994).  The Order Compelling Answers is the order referred to in Section 386.450. 


� Section 386.450.  


� The enforceability of such data requests, when directed to unregulated, non-party entities located outside of Missouri, is a question for another tribunal.  


� This is the universally recognized means of obtaining information from non-parties in general civil litigation.  See P.R. Garrison, Discovery, I Mo. Civ. Trial Prac., § 5.29 and 5.58 (MoBar 2nd ed. 1988).


� P.R. Garrison, Discovery, supra, § 5.21, citing St. ex rel. Pete Rhodes Supply Co. v. Crain, 373 S.W.2d 38 (Mo. banc 1963).   


� Id., citing City of Salisbury v. Hagel, 420 S.W.2d 37 (Mo. App., W.D. 1967).  


� Id., at § 5.58 (accident records held by police, wage records held by employer, medical records).  
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