STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 13th day of May, 2004.

The Staff of the Missouri Public Service

)

Commission,





)








)





Complainant,
)








)

v.






)
Case No. TC-2004-0325







)

New Century Telecom, Inc.,



)








)





Respondent.
)

ORDER GRANTING SUMMARY DETERMINATION, 

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION, AND

ORDER DIRECTING GENERAL COUNSEL TO SEEK PENALTIES

                                     AND CLOSING CASE                                     

Procedural History:

On January 30, 2004, the Staff of the Missouri Public Service Commission filed a complaint against New Century Telecom, alleging that New Century is subject to penalties under the law for failing to file its annual report for 2002 by April 15, 2003.  Staff further requested that, in the event that New Century's failed to timely respond to Staff's Complaint, the Commission deem New Century's failure to constitute consent to the cancellation of its Certificate of Service Authority.
  Finally, Staff requested an order from the Commission authorizing it to seek penalties against New Century in Circuit Court.  

New Century did not deny Staff's allegations, but responded instead by filing its Annual Report for 2002, the subject of Staff's Complaint, on February 9, 2004, followed by a Notice of Satisfaction on February 19.
  The Commission accordingly closed the case on March 5.  Staff, on the same day, moved the Commission to set aside its Notice Closing Case;  the Commission did so on March 8.  On March 9, the Commission set a Prehearing Conference for March 19.  On March 12, New Century advised the Commission that it would not appear at the Prehearing Conference because the cost to do so "was prohibi​tive."  The Prehearing Conference was held as scheduled on March 19 and New Century did not appear.  Thereafter, Staff moved for Summary Determination on March 22. New Century responded on March 31.

Summary Determination:

Summary determination is appropriate where no genuine issue of material fact remains for hearing and one of the parties is entitled to a determination as a matter of law.
 Commission Rule 4 CSR 240‑2.117(1) authorizes the Commission to grant summary determination in a contested case in appropriate circumstances.  Summary determination of this case is appropriate because the public interest favors a quick and efficient resolution of this matter and no material facts remain in dispute.

Findings of Fact:

Based upon the record, the Commission makes these Findings of Fact.  

The Commission finds that New Century Telecom, Inc., is an interexchange telecommunications carrier headquartered in McLean, Virginia.  This Commission granted a Certificate of Service Authority to New Century on December 20, 1996, in Case No. TA‑97‑184.  New Century earned gross revenues of $47,338.00 in 2002 from the provision of telecommunications services, of which $400.00 were earned in Missouri. 

New Century admits, and the Commission finds, that it is required, by statute and rule, to file its annual report by April 15 each year for the immediately preceding calendar year.  As of January 30, 2004, New Century had not yet filed its annual report for 2002.  The Commission finds that New Century did not file that report until February 19, 2004.

The Commission further finds that New Century does not consent to the cancellation of its Missouri Certificate of Service Authority.  

Conclusions of Law:

New Century admits that it sells telecommunications services and the Commission, consequently, concludes that it is a  "telecommunications company" and a "public utility" and thus subject to the jurisdiction of this Commission.
  

Section 386.390.1, RSMo 2000, authorizes the Commission to determine complaints as to “any act or thing done or omitted to be done by any corporation, person or public utility . . . in violation, or claimed to be in violation, of any provision of law, or of any rule or order or decision of the commission[.]”  Such a complaint may be brought by anyone,
 and must include an allegation of a violation of a law or of a Commission rule, order or decision.
   

Section 392.210.1, RSMo 2000, requires that telecommunications companies file annual reports:

Every telecommunications company shall file with the commission an annual report at a time and covering the yearly period fixed by the commission.  * * *  If any telecommunications company shall fail to make and file its annual report as and when required or within such extended time as the commission may allow, or shall fail to make specific answers to any question within the period specified by the commission for the making and filing of such answers, such company shall forfeit to the state the sum of one hundred dollars for each and every day it shall continue to be in default with respect to such report or answer.  Such forfeiture shall be recovered in an action brought by the commission in the name of the state of Missouri. The amount recovered in any such action shall be paid to the public school fund of the state.  The commission may, when it deems it advisable, exempt any telecommunications company from the necessity of filing annual reports until the further order of the commission. 

(Emphasis added.)

Commission Rule 4 CSR 240-3.540(1) provides:

Except  for  private  pay  telephone providers, which are exempted under the provisions  of  4  CSR  240-3.505(1)(B),  all telecommunications companies shall submit an annual report to the commission on or before April 15 of each year, except as otherwise provided for in this rule.  

The Commission concludes that New Century violated Section 392.210.1, RSMo 2000, and Rule 4 CSR 240‑3.540(1) in that it failed to file its annual report for 2002 by April 15, 2003, and, in fact, did not file it until February 9, 2004.  The Commission further concludes that New Century is subject to a penalty under Section 392.210.1, RSMo 2000, of $100 for each day its annual report was due but was not filed.  The Commission will therefore authorize and direct its General Counsel to seek penalties in Circuit Court.  

In its Complaint, Staff stated a second count, conditioned upon New Century's failure to timely respond to the Notice of Complaint.  In that case, Staff requested that the Commission deem New Century's failure to respond to constitute consent to cancellation of its Missouri Certificate of Service Authority.  

New Century did not fail to respond.  New Century responded, first, by filing its Annual Report for 2002, the subject of Staff's Complaint, on February 9, 2004.  New Century responded, second, by filing a Notice of Satisfaction on February 19, suggesting that the basis for the complaint was mooted by the filing of the missing report on February 9.  The Commission's own Complaint Rule suggests that a respondent may, in response to a complaint, plead satisfaction rather than file an answer:

Upon the filing of a complaint in compliance with these rules, the secretary of the commission shall serve by certified mail, postage prepaid, a copy of the complaint upon the person, corporation or public utility against whom the complaint has been filed, which shall be accompanied by a notice that the matter complained of be satisfied or that the complaint be answered by the respondent, unless otherwise ordered, within thirty (30) days of the date of the notice.  

(Emphasis added.)

For these reasons, the Commission will not act on Staff's conditional second count.  The Commission shall instead dismiss Count II, without prejudice, and Staff may file a new complaint if it believes the facts warrant it.  

IT IS THEREFORE ORDERED:

1. That the Motion for Summary Determination filed by the Staff of the Missouri Public Service Commission on March 22, 2004, is granted.

2. That the General Counsel of the Missouri Public Service Commission is directed to bring an action against New Century Telecom, Inc., in the Circuit Court of appropriate venue, seeking penalties for New Century's violation of Section 392.210.1, RSMo 2000, and Rule 4 CSR 240‑3.540(1).

3. That Count Two of the Complaint filed by the Staff of the Missouri Public Service Commission on January 30, 2004, is dismissed without prejudice.

4. That this order shall become effective on May 23, 2004.

5. That this case may be closed on May 24, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )
Gaw, Ch., Murray, and 

Clayton, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge
� In its Complaint, Staff pleaded that the Commission is only authorized to cancel a Certificate of Service Authority if so doing is not contrary to the wishes of the certificate holder.  St. ex rel. City of Sikeston v. Public Service Commission, 82 S.W.2d 105, 109 (Mo. 1935).  


� This filing was timely in that it was filed prior to the last day for an Answer or other responsive pleading on March 5.  


� J. Devine, Missouri Civil Pleading and Practice, Sec. 24-5 (1986).  


� Section 386.020, RSMo Supp. 2003, (42) and (51).  


� Specifically, “[c]omplaint may be made by the commission on its own motion, or by the public counsel  or any corporation or person, chamber of commerce, board of trade, or any civic, commercial, mercantile, traffic, agricultural or manufacturing association or organization, or any body politic or municipal corporation[.]” Section 386.390.1, RSMo 2000.


� St. ex rel. Ozark Border Electric Cooperative v. PSC, 924 S.W.2d 597, 599�600 (Mo. App., W.D. 1996).


� Rule 4 CSR 240-2.070(7).  
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