Before the


MISSOURI PUBLIC SERVICE COMMISSION
In the Matter of

C III Communications Operations, LLC

Application for Certificate of Service Authority

and

C III Communications, LLC

C III Communications Operations, LLC

Broadwing Communications Services Inc.

and Broadwing Telecommunications Inc.

Joint Petition for the Transfer Assets and Customers

Case  ____________________

APPLICATION AND JOINT PETITION

C III Communications Operations, LLC (“C III Ops” or “Applicant”) hereby applies to the Missouri Public Service Commission (“Commission”) pursuant to Section 392.410 R.S.Mo. 2000 and 4 CSR 240-2.060 for a Certificate of Service Authority  (“Certificate”) to provide facilities-based interexchange services in Missouri.  Furthermore, C III Ops, C III Communications, LLC (“C III”), Broadwing Communications Services Inc. (“Broadwing-CSI”), and Broadwing Telecommunications Inc. (“Broadwing-TI”) (collectively Broadwing-CSI and Broadwing-TI shall be referred to as the “Broadwing Companies”) (collectively, the “Petitioners”), jointly petition pursuant to Section 392.300.1 R.S.Mo. 2000 and 4 CSR 240-2.060 the Commission for approval to transfer to C III Ops the broadband business of Broadwing-CSI, including the assets and customers of Broadwing-TI.
  Petitioners also request waiver, to the extent necessary, of the Commission’s antislamming rules with respect to customers transferred to C III Ops.  

Pursuant to a purchase agreement executed by the Petitioners on February 22, 2003, Broadwing-CSI has agreed to sell to C III its entire broadband business, which includes interstate and intrastate long distance and private line services.  A copy of the Agreement for the Purchase and Sale of Assets (“Agreement”) is attached hereto as Attachment 1.  C III, through its wholly-owned subsidiary, C III Ops, would continue to provide service to all of Broadwing-CSI’s and Broadwing-TI’s existing customers under the trade name “Broadwing.”  In addition, C III Ops would retain all of Broadwing-CSI’s current employees. 

The proposed transaction must be structured as an asset sale rather than a transfer of control because of federal and state income tax implications.  As a result, substantially all of the assets of Broadwing-CSI, including all of the assets and customers of its wholly owned subsidiary, Broadwing-TI, shall be transferred to C III Ops.
  Attached hereto, as Attachment 2, are organization charts depicting the proposed transaction.  As shown in the charts, C III Ops would hold the operating authority and the customer contracts.  Four special purpose entities, which are wholly owned subsidiaries of C III Ops, have been organized to hold the acquired assets and the employees.  

In support of the Application and Joint Petition, the Petitioners state as follows:

A. 
The Parties
1. C III is a privately held Delaware limited liability company. C III is the parent company of C III Ops.  C III does not currently hold any authority to provide telecommunications services.  Upon the closing of the proposed transaction, C III would be renamed Broadwing, LLC.  Attached hereto as Attachment 3 is a list of the officers and directors of C III.  In addition, provided hereto as Attachment 4 is C III’s current and proposed ownership.  

2. C III Ops is a Delaware limited liability company that is wholly owned by C III. C III Ops would be the licensed service provider and enter into contracts with customers for the provision of services.  C III Ops does not currently hold any authority to provide telecommunications services.  Accordingly, as a condition precedent to the closing of the proposed transaction, C III Ops is seeking authority, where required, to provide competitive telecommunications services throughout the United States, including the authority that is sought in this Application and Joint Petition.  In addition, C III Ops is seeking all necessary authority from the Federal Communications Commission.  Upon closing of the proposed transaction, C III Ops would be renamed Broadwing Communications, LLC.
  Attached hereto as Attachment 5 is a copy of C III Ops’ Certificate of Good Standing from the Delaware Secretary of State.  Attached hereto as Attachment 6 is a copy of C III Ops’ certificate to conduct business in Missouri.  Attached hereto as Attachment 7 is a list of the officers and directors of C III Ops.  

3. Four Special Purpose Entities (“SPEs”) have been organized to hold the assets of C III Ops.  These include:  C III Communications Real Estate, LLC, which would hold all of the real property used to provide the services offered by C III Ops; C III Communications IRU, LLC, which would hold all of the IRUs used to provide the services; C III Communications Assets, LLC, which would be used to hold all assets, other than those held by C III Communications Real Estate, LLC or C III Communications IRU, LLC, used to provide the services; and C III Communications Employees, Inc., which would employ all the employees used to provide the services.
  All of the SPEs are Delaware limited liability companies, except C III Communications Employees, Inc., which is a Delaware corporation.  All of the SPEs are wholly owned by C III Ops.  Upon closing, the SPEs would be renamed Broadwing Communications Real Estate, LLC, Broadwing Communications IRU, LLC, Broadwing Communications Assets, LLC and Broadwing Communications Employees, Inc.

4. Corvis Corporation (“Corvis”), a Delaware corporation, is a publicly-traded company (NASDAQ: CORV). Corvis is a world leader in the provision of optical network solutions.  Corvis is the majority and controlling owner of C III.  From point-to-point links to all-optical networks to transoceanic systems, Corvis delivers innovative optical network solutions that drive carrier profitability faster than any other vendor. Headquartered in Columbia, Maryland, Corvis provides carriers with scalable optical networking solutions and services that dramatically reduce the overall expenses associated with building and operating networks. Carriers deploying Corvis' optical network solutions can provision new wavelength-based services and tailor dynamic service-level agreements for rapid revenue generation. Corvis does not currently hold any authority to provide telecommunications services.  For more information about Corvis, please visit its website at www.corvis.com.  

5. Cequel III, LLC (“Cequel III”) was founded in January 2002 as a privately held Delaware limited liability company. Cequel III is a minority owner of C III and would control less than one percent of the voting interests of C III.  Cequel III’s mission is to acquire or invest in, and subsequently manage, growth-oriented firms in the telecommunications and cable industries, focusing on those companies that offer platforms for future acquisitions and industry consolidation. In May 2002, Cequel III made equity investments in and assumed management of AAT Communications Corporation, which owns or manages more than 6,000 tower sites across the United States, leasing tower space for wireless voice and data services to a broad tenant base. On February 12, 2003, Cequel III announced that it had assumed management of and agreed to invest in Classic Communications, a cable provider with approximately 325,000 subscribers. On February 21, 2003, Cequel III announced that, subject to regulatory approvals and customary closing conditions, it had entered into an agreement with certain affiliates of Shaw Communications, Inc., to purchase that company's Texas-based cable systems, which serve approximately 27,000 customers. 

6. Broadwing-TI, a Delaware corporation, is a wholly owned subsidiary of Broadwing-CSI, a Delaware corporation.  Broadwing-CSI is a wholly owned subsidiary of Broadwing Communications Inc. (“Broadwing Communications”), a Delaware corporation, which in turn is a wholly owned subsidiary of Broadwing Inc., an Ohio corporation.  Broadwing Inc., a publicly-traded company (NYSE: BRW), is an integrated communications company comprised of Broadwing Communications and Cincinnati Bell.
 Broadwing Communications is an industry leader as the world’s first intelligent, all-optical, switched network provider and offers businesses nationwide a competitive advantage by providing data, voice and Internet solutions that are flexible, reliable and innovative on its 18,700-mile optical network and its award-winning IP backbone. Cincinnati Bell is one of the nation’s oldest, most respected and best performing local exchange and wireless providers with a legacy of unparalleled customer service excellence. Cincinnati Bell provides a wide range of telecommunications products and services to residential and business customers in Ohio, Kentucky and Indiana. Broadwing Inc. is headquartered in Cincinnati, Ohio. Broadwing Inc. would have a minority (less than three percent) non-voting interest in C III.  After the closing of the proposed transaction, Broadwing, Inc., Broadwing Communications, Broadwing-CSI and Broadwing-TI would be renamed to a name that does not include “Broadwing.”  For more information about Broadwing Inc., please visit its website at www.broadwing.com.

7. Broadwing-CSI is authorized to provide intrastate interexchange services in forty-eight states, including Missouri.  Broadwing-CSI currently does not serve end-user customers, but serves as a wholesale provider of service to other carriers. Broadwing-CSI received its authority to provide telecommunications services in Missouri on August 11, 1995, in Case No. TA-95-387, under the name IXC Long Distance, Inc. (“IXC-LD”).  As the Commission was previously notified, IXC-LD’s name was later changed to IXC Communications Services, Inc. and then to Broadwing-CSI.  Broadwing-TI is authorized to provide resold intrastate interexchange services in forty-eight states, including Missouri. Broadwing-TI received its authority to provide telecommunications services in Missouri on November 19, 1993, in Case No. TA-93-296, under the name Network Long Distance, Inc.. (“Network”).  As the Commission was previously notified, Network’s name was later changed to Eclipse Telecommunications, Inc. and then to Broadwing-TI.   Broadwing-TI currently resells Broadwing-CSI’s long distance services to end-user customers.    

B.
Financial, Managerial and Technical Qualifications of C III Ops
8. The financial, managerial and technical qualifications of C III Ops to provide competitive telecommunications in the Missouri will be met through the proposed acquisition of the businesses of Broadwing-CSI and Broadwing-TI and is thus largely a matter of Commission record.  The Commission has already found Broadwing-CSI and Broadwing-TI to be qualified to provide competitive telecommunications in the State of Missouri.  Broadwing-CSI's existing employees, who already have a proven track record, would be employed by C III Ops, thus assuring operational continuity.
  In addition, the proposed transaction would enhance these existing qualifications because of the additional financial, managerial and technical abilities to be contributed by the ultimate owners of C III Ops--Corvis and Cequel III. 

9. Financial Qualifications.  When the companies were initially granted their Certificates, Broadwing-CSI and Broadwing-TI were found by the Commission to be financially qualified to provide telecommunications services in the State of Missouri.  Attached hereto as Attachment 8 are unaudited financial statements of Broadwing-CSI and Broadwing-TI for the past two years.  While the companies have had significant operating losses over the last two years, the results from operations have been improving because Broadwing-CSI has previously taken the necessary steps to reduce operating expenses and capital expenditures.  Furthermore, certain income statement and balance sheet items are not applicable to C III Ops.  For example, C III Ops is not acquiring any of the existing debt of Broadwing-CSI or Broadwing-TI.  In addition, the value of long term assets, including associated depreciation and amortization, as well as long term liabilities and shareholder’s equity will be determined and allocated once the transaction is closed.  Such valuations will be based on the purchase price of the assets and not the historical costs. 

10. More importantly, the additional financial resources available to the business as a result of the proposed transaction would better ensure its continued viability.  Corvis and Cequel III plan to invest substantial capital to purchase the assets of Broadwing-CSI and Broadwing-TI. The C III Ops investors negotiated the proposed transaction at arms-length.  Combined, Corvis and Cequel III would pay approximately $129 million in cash and have every incentive to ensure the financial success of C III Ops and a positive return on their investment.  Towards that end, Corvis has committed to making a working capital infusion of up to $50 million, as needed, but in any event not later than December 31, 2003.  This would provide C III Ops with additional financial resources in case of any unforeseen operating deficits or to further expand services.    

11. Attached hereto as Attachment 10 is the most recent 10-Q filing of Corvis.  This filing demonstrates that Corvis has the financial resources necessary to contribute the $50 million in working capital and is otherwise qualified to be the controlling owner of a provider of competitive telecommunications services in Missouri.  

12. In short, if the financial resources of Corvis were combined with the operations of Broadwing-CSI and Broadwing-TI, the financial qualifications of the resulting business would be greatly improved.  C III Ops would be better positioned than Broadwing-CSI or Broadwing-TI to continue to provide and expand service offerings to their Missouri customers.  

13. Technical Qualifications.  The proposed transaction would have no negative impact on C III Ops’ technical ability to continue to operate, maintain and expand the existing service offerings of Broadwing-CSI and Broadwing-TI in the State of Missouri.  All of the technical personnel, including the Chief Technology Officer, network engineers and field technicians employed by Broadwing-CSI would be transferred to C III Ops.  

14. In addition, Corvis is a world leader in the design, manufacture and support of high-performance all-optical and electrical/optical communications systems.  The network that would be transferred to C III Ops is primarily designed around Corvis equipment.  All of the technical expertise of Corvis would be available to C III Ops.  There is simply no better qualified company to support C III Ops’ network.  Accordingly, the technical qualifications of C III Ops and Corvis would be sufficient to operate, maintain and expand its telecommunications services in Missouri.  Attached hereto as Attachment 11 are the resumes of the primary technology personnel of C III Ops, including those employees of Broadwing-CSI who would become employees of C III Ops. 
15. Managerial Qualifications.  C III Ops would be run on a day-to-day basis by its core management team, which would be transferred from Broadwing-CSI to C III Ops.  Accordingly, the proposed transaction would have no negative impact on any Broadwing-CSI and Broadwing-TI services currently provided in Missouri, but would instead allow the new company to benefit from the combined management and industry expertise of Broadwing-CSI, Broadwing-TI, Corvis and Cequel III.  

16. In addition to Corvis’ substantial management expertise with designing, implementing and supporting state of the art optic networks, Cequel III has a demonstrated track record with respect to managing telecommunications and related companies.  Jerry Kent (President and CEO of Cequel III) and Howard Wood (Chairman of Cequel III), among other business ventures, founded Charter Communications and built it into the nation's fourth-largest cable operator.  Under their leadership, Charter led the industry in standard performance metrics for five consecutive years. 
17. Finally, the new company, with its improved financial position, would be better positioned to attract additional management talent.  Attached hereto as Attachment 12 are the resumes of the officers, directors and managers of C III Ops, including the managers of Broadwing-CSI who will be transferring to C III Ops.

C. Assets to be Transferred

18. The assets to be transferred are substantially all of the assets and customers of Broadwing-CSI and Broadwing-TI.  These assets include the following personal property: inventory, equipment, accounts, general intangibles, contract rights, instruments, investment property, all other personal property, and the proceeds and products thereof in whatever form the same may be.  The affected real property is attached as Attachment 13.  Most of the real property located in Missouri is a part of Broadwing-CSI’s nationwide telecommunications network.  It is currently held by Broadwing Communications Real Estate Services LLC, a Delaware limited liability company and a wholly owned subsidiary of Broadwing-CSI that is also a party to the Agreement.
  Further, the entire customer base of Broadwing-TI would be transferred to C III Ops, as would the existing service arrangements between Broadwing-CSI and its carrier customers.  Broadwing-TI has approximately 8336 customers in Missouri.  As previously stated, Broadwing-CSI functions as a wholesale provider of capacity to other carriers, and thus does not provide service directly to end-user customers.
D.
Transfer Would be in the Public Interest.

19. The proposed transaction would be seamless and transparent to Broadwing-TI’s Missouri customers.  As part of the Agreement, C III Ops would purchase the trade name “Broadwing,” and would continue to provide service under that name. Customer invoices would continue to be issued in the same format in which they were issued prior to the transaction.  The only change on the invoice would be that the “Broadwing Communications, LLC” would appear on the invoices in place of Broadwing-CSI and Broadwing-TI.  The Broadwing logo would still appear on all invoices.  Attached hereto as Attachment 14 are sample invoices from Broadwing-CSI, Broadwing-TI, as well as a sample invoice that C III Ops would issue.  

20. In addition, there would not be a change in the customers’ presubscribed interexchange carrier because C III Ops would also acquire Broadwing-CSI’s and Broadwing-TI’s Carrier Identification Codes (“CICs”).  As a result, the local exchange carriers would not be required to make any changes to their customers' Presubscribed Interexchange Carrier (“PIC”) Codes--thus avoiding the possibility of any mistakes or delays associated with having to initiate a PIC change for a customer.  

21. Furthermore, C III Ops proposes to adopt Broadwing-CSI’s and Broadwing-TI’s currently effective tariffs.  Accordingly, the proposed transaction would not result in any change in the terms, conditions and price of service to Broadwing-CSI and Broadwing-TI customers that would be transferred to C III Ops.
 Attached hereto as Attachment 15 are the initial proposed tariffs of C III Ops.  These tariffs are identical in substance to the tariffs that Broadwing-CSI and Broadwing-TI have on file with the Commission.   

22. Finally, there would not be any changes in customer service personnel, telephone numbers, website addresses, account managers, etc.  As a result, customers would continue to receive the best possible service and would continue to be able to contact their service provider in the same way they always have.  In addition, the regulatory contacts for interfacing with Commission staff would remain the same.

23. In short, while the proposed transaction is an asset sale, it would be virtually seamless and transparent to the current customers because there would be no change in the name of the providing carrier, no substantial change in the format or appearance of the customers’ bills, no change in the terms, conditions and price of service, no change in customer service, and no reprogramming of the LEC networks.  

24. The Petitioners also hereby request a waiver, to the extent necessary, of the Department’s antislamming rules with respect to the customers that would be transferred pursuant to the Agreement.  The Petitioners will also comply with all applicable FCC and the Commission rules, regulations and procedures requiring customer notice of the proposed transaction. Attached hereto as Attachment 16 is a copy of the notice to be sent to all effected customers.  The notice will be sent to customers at least 30 days prior to the closing of the proposed transaction.

25. Furthermore, because the Petitioners are non-dominant carriers with less than two percent of the long distance market in the State of Missouri, the transaction would have little immediate impact on that market.  The new company, C III Ops, however, would ultimately be a stronger competitor than the current companies because of the enhanced financial and managerial resources contributed by Corvis and Cequel III.  

26. In addition, the transaction would not have any adverse impact on labor and employment issues in Missouri.  Corvis and Cequel III would make a substantial investment by purchasing Broadwing-CSI’s and Broadwing-TI’s assets--thus demonstrating their commitment to ensuring the financial success of the to-be-acquired business.  Accordingly, it is the hope of C III Ops that its employment in Missouri would increase with the success of the business.  The proposed transaction is not expected to result in any employee layoffs.

27. Finally, to the best of Broadwing-CSI’s and Broadwing-TI’s current knowledge, there are no outstanding formal complaints before the Commission against either of them.

28. To the best of C III Ops’ current knowledge, there are no outstanding formal or informal complaints pending against it before any state or federal regulatory commission.

29. To the best of C III Ops’ current knowledge, neither C III Ops, nor any of its officers or directors has been involved in any civil or criminal investigations and/or had judgment entered against them in any civil matter or convicted of any crimes related to the delivery of telecommunications services.

30. Attached hereto as Attachments 17 and 18 are affidavits from Petitioners’ representatives, confirming the accuracy of the statements made in this filing.

31. The principal business address, telephone number, and point of contact of  the Petitioners are as follows: 

C III Companies
Broadwing Companies

Robert E. Stup, Jr.

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, L.C.

701 Pennsylvania Avenue, NW

Washington, DC  20004-2608

(202) 661-8711 – Voice

(202) 434-7400 – Facsimile

restup@mintz.com


Broadwing Inc.

201 East Fourth Street                              Cincinnati, Ohio 45201

Attn: Jeffrey C. Smith

General Counsel

(513) 397-7475 - Voice

(513) 721-7358 Facsimile

jeff.smith@broadwing.com

32. Correspondence or communications regarding this filing should be directed to the following: 






Missouri Local Counsel






Leland B. Curtis #20550





Carl J. Lumley, #32869





Curtis, Oetting, Heinz, Garrett & O’Keefe, PC





130 South Bemiston





Suite 200






St. Louis, Missouri  63105






(314) 725-8788 – Voice






(314) 725-8789 – Facsimile






lcurtis@cohgs.com





clumley@cohgs.com
C III Companies
Broadwing Companies

Robert E. Stup, Jr.

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, L.C.

701 Pennsylvania Avenue, NW

Washington, DC  20004-2608

(202) 661-8711 – Voice

(202) 434-7400 – Facsimile

restup@mintz.com


James E. Magee

The Magee Law Firm, PLLC

1111 Nineteenth Street, NW

Suite 1200

Washington, DC  20036

(202) 429-0004 – Voice

(202) 429-8743 – Facsimile

jmagee@mageelawfirm.com


33. The Petitioners are prepared to answer any questions, present additional information about their services or provide a copy of this Application and Joint Petition to any interested party requesting a copy and to any persons that the Commission directs by order or by its rules.

WHEREFORE, the Petitioners respectfully request that the Commission grant the Applicant CIII Ops’ Application for Certificate of Service Authority and Joint Petitioners Broadwing Companies and C III Petition for approval to transfer assets, and grant any other relief that it deems appropriate.

Respectfully submitted,








/s/ Leland B. Curtis





        By:___________________






Leland B. Curtis, #20550






Carl J. Lumley, #32869





Curtis, Oetting, Heinz, Garrett & O’Keefe, PC





130 South Bemiston






Suite 200






St. Louis, Missouri  63105







(314) 725-8788











(314) 725-8789 (FAX)







lcurtis@cohgs.com






clumley@cohgs.com
Of Counsel:


Robert E. Stup, Jr.





James E. Magee

Mintz, Levin, Cohn, Ferris,




The Magee Law Firm, PLLC

 Glovsky and Popeo, L.C.




1111 19th Street, NW

701 Pennsylvania Avenue, NW



Suite 1200

Washington, DC  20004-2608



Washington, DC 20036

Counsel for the C III Companies



Counsel for the Broadwing 










Companies

Dated: March 24, 2003
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CERTIFICATE OF SERVICE

A true and correct copy of the foregoing, together with attachments was mailed this 25th day of March, 2003, by U.S. Mail, postage paid to:

Office of Public Counsel

P.O. Box 7800

Jefferson City, Missouri 65102

General Counsel

Missouri Public Service Commission

P.O. Box 360

Jefferson City, MO 65102







/s/ Leland B. Curtis




































































































� Upon closing of the proposed transaction, Broadwing-TI and Broadwing-CSI will file with the Commission a request to surrender their Certificates.


� The assets of other companies under common control with Broadwing-CSI would also be transferred. However, the transfer of the other assets is not regulated by the Commi[commission entity].  For example, the assets of Mutual Signal Corp., a sister company of Broadwing-CSI, consist of a fiber network completely within the State of Michigan.  While these assets are being transferred to C III Ops, they are not subject to [Ccommission entity]  jurisdiction.


� Petitioners seek the Certificate PCN in the name of C III Communications Operations, LLC.  Following the closing of the proposed transaction C III Ops would submit to the Commission[commission entity] a request for name change on the CertificatePCN.


� Pursuant to the Agreement, all Broadwing-CSI employees (Broadwing-TI does not have any employees) (Broadwing-TI does not have any employees) will be offered employment by C III Communications Employees, Inc..  Petitioners have no reason to believe that such employment offers will not be accepted and their joint expectation is that all Broadwing-CSI's current employees will become employees of C III Communications Employees, Inc..


� The proposed transaction does not involve the transfer of any of the assets of Cincinnati Bell.  


� As stated above, the employees would be employed by C III Communications Employees, Inc., a wholly owned subsidiary of C III Ops.  All references herein to transferring employees to C III Ops shall mean C III Communications Employees, Inc.


� The real property would be transferred to C III Communications Real Estate, LLC.  Any references herein to transferring the real property to C III Ops shall mean C III Communications Real Estate, LLC.


� As a competitive carrier, however, C III Ops reserves the right to modify its services and the terms and conditions thereof, in accordance with the CommissionDepartment’s rules.  
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