BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Director of the Manufactured Housing )
and Modular Units Program of the )
Public Service Commission, )
)
Complainant, )

) Case No. MC-2004-0079
V. )
)
Amega Sales, Inc., )
)
Respondent. )

- NOTICE OF FILING
STIPULATION AND AGREEMENT

COMES NOW the Complainant, Director of the Manufactured Housing and Modular
Units Program of the Public Service Commission (“Director”) and, for his Notice of Filing
Stipulation and Agreement, states to the Missouri Public Service Commission as follows:

The Director filed a Complaint against Respondent Amega Sales, Inc. (“Amega”) on
August 5, 2003, alleging that the Director had placed a prohibitive sale notice on a 2000 Skyline
Corporation manufactured home, that he had informed Amega that the home could not be sold as
a new manufactured -home, and that Amega nonetheless sold the home as a new home, for
habitation, in violation of the prohibitive sale notice. The Director requested that the
Commission suspend Amega’s registration and authorize the Director to seek civil penalties in
circuit court.

The Commission conducted the first phase of a bifurcated evidentiary hearing, and on
September 2, 2004, issued a Report and Order, but Amega obtained a writ of prohibition to
prohibit the Commission from conducting further proceedings in the case. The writ of

prohibition was appealed to the Court of Appeals and then to the Missouri Supreme Court, and




ultimately the circuit court vacated the writ of prohibition, and the case has now been returned to
the jurisdiction of the Commission for further proceedings.

After lengthy negotiations, the Director and Amega have now executed a Stipulation and
Agreement, a true copy of which is attached hereto as Exhibit A. By this Stipulation and
Agreement, the parties intend to resolve all issues in this case, and the parties request that the
Commission approve the Stipulation and Agreement.

The Stipulation and Agreement attached hereto is a faxed copy of an original document
signed by Amega and by Greg DeLine peréonally. The faxed copy bears the original signature
of the Director. The parties will substitute a copy bearing the original signatures of all parties, if
requested by the Commission.

WHEREFORE, the Director submits the Stipulation and Agreement and requests that

the Commission approve it and order the parties to comply with the terms thereof.

Respectfully submitted,

/s/ Keith R. Krueger
Keith R. Krueger
Deputy General Counsel
Missouri Bar No. 23857

Attorney for the Director of the
Manufactured Housing and Modular Units
Program of the Public Service Commission
P. O. Box 360

Jefferson City, MO 65102

(573) 751-4140 (Telephone)

(573) 751-9285 (Fax)
keith.krueger@psc.mo.gov




Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by
facsimile or e-mailed to all counsel of record this 29th day of September, 2006.

/s/ Keith R. Krueger
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STIPULATION AND AGREEMENT

This Stlpulauon and Avrccmcnt (“Agrecment") is executed this A 9 day of
September 2006, by and between Amega Sales, Inc., a Missouri corporation (“Amega”),
Greg DelLine (“DeLine™), ‘and the Director of the Manufactured Housing and

Modular Units Program of the Missouri Public Service Commission (“the
“Director). Amega, DeLine and the Director are referred to herein collectively as the

“Parties.”

For good and valuable consideration, the rece'ipt and sufficiency -of which are
hereby acknowledged, the Parties agree as follows:

1. Definitions. Ags used in this Agreement. the following terms shall have the
following mean_ings‘ ' s . . ‘ ‘

a Agreemem Thzs agreemem and all EXhlblIS attachmentg and
amendments hereto. :

b. Administrative Case: The case initiated by the Direclor against
Amega in Commission Case No. MC-2004-0079.

c. Commission: The Missouri Public Service Commission.

d. Complaint:  The complamt filed by the Director with the
Commission in Case No. MC 7004 0079. :

e Dlsputed' Hnme: The manufactured Home described in Paragraph
12 of the Complaint. ‘ S ‘ - L

f. HUD: The U.S. Department of Housing and Urban Development.

2. Recitals of Facts. The parties stipulate to the following facts:

a. The Director initiated the Administrative Case on August 5, 2003,
by filing the Complaint against Amega. Amega has denied liability and has denied any
violations of any apphcablc 1aw in connection w:th the Admmxslratwe Case, | | R

b On Novcmbcr 13 2003 ~Amega and thie Director submitted the
Administrative Case to mediauon As a’ result of the mediation ‘and' subsequent
discussion, Amega and the Director made an agreement 10 resolve all issues then pending
in the Administrative Case. On March 19, 2004, Amega and the Director executed a
Stipulation and Agreement, which they filed in the Administrative Case on the same date.
The Commission held an on-the-record proceeding regarding the sdid Stipulation and
Agreement on April 13, 2004, but never issued an order approving or rejecting the said
Stipulation and Agreement. |

Exhibit A
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c. On May 28, 004 the Commlssmn ordered that the hearing on the
Complaint be blfurcated The Commlssmn held the fter phaqe of the bifurcated hearing,
to determine whether Afega had violated the law, *on Tufie. 2, 2004, On September 2,
2004, the Commission issued a Report and Order, fmdmg that Amega-had-viplated §
700.100.3 (4), RSMo and § 700.045; RSMo, &nd -ordered that the second phase of the
bifurcated hearing be held on September 15, 2004.

d. Before the second phase of the bifurcated hearing could be held,
Amega obtained a writ of prohibition from the Cole County Circuit Court to prevent the
Director and Commission from exercising further jurisdiction or taking further action in
the case. The said writ of prohibition was reversed on appeal, however. - The circuit court
accordingly issued its order dismissing the petition for writ of ‘prohibition on June 6,
2006, and the Commission regained jurisdiction-of.the Complamt The Commission hag
not yet scheduled 4 hearing on the second phase of the bifurcated hearing,

e.  The panics resumed: their negotiations and have now resolved all
issues raised by the Complaint in this case. The parties have entered into this Agreement
to set forth their agreements, whnch they have made in order to resolve the Administrative
Case. :

f. The recitals of fact contained in this Paragraph 2 are substantive
provisions of this Agreement, and not mere recnals :

3. Qusnenqmn of Amega’s Reglstratmn as a Manufactured Housing Dealer

Arnega agrees that its registration as 4 manufactured housing dealer in Missouri, under
Chapter 700, RSMo, ehall bc suspended for a penod of twenty (20). days on the
following terms: = ° . :

a The suspension shall be for a period of twenty (20) consecuti'-.re

~ calendar days, commencing on the effective date of the Commission’s order approving

this Stipulation and Agresment (the “Suspension Period”); provided, however, that the
Suspenswn Period shall not begin sooner than seven (7) days after the Commission i issues
its order approving the Agreement.

b, During the Suspension Period, Amega shall not sell or offer for

- sale, on consignment or otherwise, & manufactured home or modular unit from itsssales:, ...

lot or place of business in Ashland, Missouri (the “Ashland Lot™). During the Suspension
Period, Amega shall not do,any.act at the Ashland Lot that it is only permltted o do by
virtue of its registration’ with the Commlsslon 2§ 2 manufactured housing dealer pursuant
to § 700.090, RSMo. The Parties understand and agree, however, that the said
suspension shall not prohibit business activity at locations other than the Ashland Lot.

. During the Suspension Period, Amega shall not have any of its
sales staff personnel on the Ashland Lot. Amega shall be permitted to have clerical staff
on the Ashland Lot during the Suspension Period in order to perform the functions
described in paragraph 3 f. hereof. During the Suspension period, Amega shall not have
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respect to sales of new or used’ manufactured homes Amega shall lock or otherwise
secure the Ashland Lot at’ all nmes in the same manner that it ha.s customanly qecured the
said lot during the hours when it is fiot open for business.

o d Except as allowed under the terms of Paragraph 3.e hereof, Amega
shall not remove any unsold home from the Ashland Lot between the date of the
execution of this Agreement and the last day of the Suspension Period,

€. Nothing in this Agreement shall prevent Amega from dehvenn"
from the Ashland Lot a home to a customer who Jpurchased or contracted to purchase the
home before the first day of the Suspension-Period, rior from takmg other actions to
complete performance of ‘contracts:that were executed prior to.the first day of the
Suspension Period so long a5 no meetings with customers take place on the Ashland Lot
during the Suspension Period.“ Amega shall provide to the Director, prior to the first day
of the Suspension Period, a complete list of all customers that it will contact for this
purpose during the Suspension Period, and a complete list of all pending contracts thar
were originated from the Ashland Lot.

f. Nothing in this Agreement shall prevent Amega from ordering
homes from manufacturers,‘or from taking delivery thereof, or from performing record-
keeping or other management functions at the Ashland Lot so long as no meetings with
custorners or potential customers take place at: the Af,hland Lot durmg the Suspensmn
Period.

g. -. During the Suspensmn PCI’]Od Amega and its aoente ehall not refer
potential customers ‘to any of Amega’s affiliates, nor take any acti6n o suggest to
potential customers that they can do business with Amega, directly or indirectly, at
another sales lot owned or controlied by DeLine or by one of Amega’s affiliates,

h. During the Suspension Period, Amega shall place a sign in a
conspicuous place adjacent to the driveway of the main front entrance to the Ashland Lot,
to inform members of the public that the Iot is not open for business. The sign shall
consist of plywood not less than % inch thick and not less than four feet square, painted
white. The sign shall-be subject o the approval of the Director, and shall contain a

.message, in-black letters-not.less than three inches,tall, in the following form:. This 10t . i oo,

will be closed from __- , 2006 through _ ,.2006." It shall also
contain the following message, in black letters not less than one and one-half inches tall:

“For more information, contact the Manager of the Missouri Public Service
Commission’s Manufactured Housing and Modular Units Program (800) §19-3180.” No
other information shall appear on the sign. The sign shall remain in place throughout the

Suspension Period.

1. Amega shall grant to the Director and the employees of the
" Commission full, complete, and unrestricted access to such records, documents and
information as is required to verify Amega's compliance with the terms of this
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Agreement, This shall spec1f1cally include ali manufauurer invoices and manufacturer
shipment documents, including bills of lading, sales- and home delivery records, and a list
of all homes without pending sales contracts, including the serial number(s) thereof.
However, it shall not include employment information, personal or corporate tax records,
Social Security numbers, or customer-related or customer- -supplied information or
documents, such as credit applications, financial mformamon and the like.

4 Restnct:ons on Future 'Sales Neither Amega, nor any of its affiliates, nor
any company owned or controlled by DeLine shall sell or convey any new manufactured
home (as said term is defined in applicable HUD regulations. now existing or hereafter
amended) unless all applicable required HUD labels and. cemﬁcales are properly affixed
and attached to said manufactured home Cee .

5. Payment by Amegn Upon the final exccunon of this Agreernent and the
approval thereof by the Commission. Amega shall pay to the Director a penalty in the
amount of Ten Thousand Dollars ($10,000.00), for deposn 10 the public school fund
pursuant to the provisions of § 166.011, RSMo.

6. Covenants by Amega Concerning Sales of Manufactured Homes in thé
Future: Amega mega and Del_ine, on their own behalf and on behalf of affiliates of Amega
and entities owned or controlled by DeLine, further covenant and agree with the Director

_ as follows:

a. - In'the event that Arnega, or an affiliate of Amega, or an entity
owned or controlled by DeLine shall, in the future, receive title to any manufactured
home that does not have affixed to it any data plate or seal that is required for the home to
be resold, Amega, its affiliate; or DeLine, as appropriate, shall give notice to the Director
of the fact that Amegpa, its affiliate, or DeLine has received such manufactured home.

b. Amega and DeLine recognize and understand that, from time 10
time, the Director places “prohibitive sale notices” on certain manufactured homes
(which is generally referred to in the manufactured home industry as “red tagging” a
manufactured home). Amega and DeLine covenant and agree that Amega, its affiliate, or
DeLine, will not sell any manufactured home that is “red tagged” at the time of sale and
will not sel]l any manufactured home that does not contain or have affixed to it a HUD

c. In the event that Amega, its affiliate, or DelLine violates any
covenant contained in this Paragraph 6, Amega, its affiliate, or DeLine, as appropriate,
shall pay to the Director, as a penalty, the amount of Ten Thousand Dollars ($10,000.00) |
per occurrence, for deposit to the public school fund, pursuant to § 166,011, RSMo. The
Commission shall have the power to determine whether any violations of this Paragraph
6 have occurred, subject 10 rights of appcal and judicial review as provided for under
Missouri law.
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d. DeLine has been made a pany to this Agreement solely for the
purpose of personally guaranteeing the obligations of Amega or of its affiliate or of a
company owned or controlled by DeLine 1o pay the liguidated damages described above.
: and DeLine hereby personally guarantees the payment of any and all liquidated damages -
which may be payable by Amega. its affiliate, or a company owned or controlled by
DeLine to the Director pursuant to this Paragraph 6. However, the personal guarantee
and personal liability of DeLine as stated herein shall be limited solely to payment of
liquidated damages if the same become payable, and DeLine's personal guarantee does
not extend to any other obligazion of Amega, its affiliate or company owned or controlled
by DeLine, undertaken in this Agreement. Specifically, but not in limitation of the
foregoing, DeLine shall have no personal liability obligation to ensure the compliance by
Amega or its affiliate with the prcwlslons of this Paragraph 6.

7. Commission AEEroval, No Eﬂ‘ect on Future Cases: Agreement Not
Seek Judicial Review: Amega agrees that it will not take any further action to scck,

judicial review of, or to otherwise challenge,. the findings of fact or conclusions of law as
set forth in the Report and Order that the Commission issued in the Administrative Case
on September 2, 2004; provided, however, that if this Agreement is not approved and
adopted by the Commission in total, Amega shall be free 1o seek any and all judicial -

- review and shall be free to seek any and all judicial challenges that are available to it
under applicable law.

The parties bave settled the dlsputes between thern as descnbed in the Complaint,
as a result of the uncertainty of proceedmg with huganon of the Complaml This
Agreement has resulted from extensive negotiations between the signatories, and the
terms hereof are interdependent. In the event the Commission does not adopt this
‘Agreement in total, then this Agreement shall be void and no signatory shall be bound by
any of the agreements or provisions hereof, and no portion of this Agreement shall be
admissible in any judicial, administrative, or other proceeding to which any Party is a
party. The stipulations herein are specific to the resoiution of this proceeding and are .
made without pre_]udlce to the rights of the signatories to take other positions in other
proceedings.

If the Commission- accepts the spemﬁc terms of this Agreement, the parties waive,
with respect to the issues resolved herein, their respective rights, pursuant io § 536.080.1,
s e b RSMO, to presentiiestimony; to cross-examine witnesses, and-10 present oral @REUMENT OF —andqes e v ot -
written briefs; their respective rights to the reading of the transcript by the Commission
pursuant to § 536.080.2, RSMo; and their respective rights to seek rehearing pursuant to
§ 386.500, RSMo; and to seek judicial review pursuant.to § 386.510, RSMo.

The parties agree to cooperate with each other in presenting this Agreernent to the
Commission for approval and shall take no action, direct or indirect, in opposition to the
request for approval of this Agreement.

8. Dismissal of Complaint: Upon the final execution of this Agreement and
after all covenants and conditions stated herein are completed by Amega and the
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Director, the Director shall dismiss the Complaint and all portions thereof and all
| allegations therein with prejudice such that the Complaint cannot be refiled at any time
by the Director. Each Party shall be responsible for paying his or its own attorney’s fees,
costs, and expenses in this action, including investigative expenses. '

J 9. Binding Effect; Construction: This Agreement shall be binding upon the .

Parties hereto and their respective heirs, executors, successors, personal representatives,
administrators, and assigns. Tt shall be interpreted in accordance with the laws of the

state of Missouri.

J _ 10. No Adverse Inference: All Pames had equal mpul w1th respect to the
. .Ianguage chosen in this Agreement and, accordmgly, 10 rule of law or construction that
J requires the construction hereof more favorahly or strongly in favor of or against any
T : party to this Agreement shall be employed in construing this Agreement.

11. Entire Agreement: This Agreement expresses the entire Agreement of the
’ : Parties, and supersedes or replaces any and all prior discussions between the Parties or

their respective attorneys.

. 12. Amendment: This Agreement shall not be amended except by a written
document that is executed by all of the Parties.

13, Full and Complete Understanding'of Settlement: The Parties, by

executing this Agreement, represent and warrant to each other that they fully and
completely comprehend and understand ¢ach of the provisions of this Agreement, the
legal effect thereof, and the conseguences of entering into same.
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IN WITNESS WHEREOQF, the Parties herets have executed this Agreement on
the date first above-written,

Amega Sales, Inc.,. 2

I§souri ¢orporation

PN f
Grcg nvumcmau y

Director of the Manufactured Housing
and Modular Units Program of the Public
Service Commission

o 2

Ron Pleus
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