BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0166

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-0998

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0167

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1000

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0168

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1001

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0169

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1002

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0170

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1003

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


SPRINT MISSOURI, INC.’S RESPONSE TO OFFICE OF PUBLIC COUNSEL’S MOTION FOR REHEARING 


COMES NOW Sprint Missouri, Inc. (“Sprint”) and files its response to Office of Public Counsel’s (“OPC’s”) Motion for Rehearing (“OPC’s Motion”).  The Commission should deny OPC’s Motion as it does not provide sufficient reason and raises no new issues for the Commission to consider.  In response, Sprint states as follows: 
1. On December 10, 2002, the Commission issued Orders approving various revisions to the following Sprint tariffs: (a) General Exchange
; (b) Message Telecommunications Service
; (c) Private Line Service
; (d) WATS
; and (e) Access Service
. As a Price Cap company, Sprint’s tariff modifies rates in accordance with the Price Cap statute, Section 392.245 RSMo.  Sprint’s filing proposed to adjust its basic rates by the change in the CPI-TS as required by 392.245.4; updated its maximum allowable prices for non-basic services and adjusted certain rates as allowed by 392.245.11; and adjusted certain switched access rates and rebalanced to local rates in accordance with the provisions of 392.245.9.  The revisions submitted by Sprint on October 25, 2002 had a proposed effective date of December 11, 2002.  
2. The Orders approved the above-noted tariffs effective December 18, 2002.
3. While considering Sprint’s proposed tariff changes, the Commission asked Sprint to clarify in Case No. IT-2003-0166 the effect of the proposed tariff changes to the maximum allowable prices and actual rates of Metropolitan Calling Area (MCA) services.  Sprint’s original tariff filing increased the maximum allowable price but not the rate for MCA service.  Sprint explained in its Supplemental Pleading of December 9, 2002 that it withdrew on December 6, 2002 the tariff sheet that increased the maximum allowable price for MCA service.  Accordingly, Sprint’s tariff revisions approved by the Commission have no impact on MCA service whatsoever.
4. OPC moves for rehearing of the Commission’s Orders approving the tariffs on multiple grounds. The Commission should deny rehearing as OPC’s Motion raises no new grounds for the Commission to consider.  The Orders are well-reasoned and based on past Commission and Cole County Circuit Court precedent.
5. OPC argues that the Commission’s Order in Case No. TT-2002-247 regarding maximum allowable prices and actual rates for MCA service is a reason to grant rehearing.  As Sprint withdrew any tariff pages related to increases in the maximum allowable prices for MCA, there is no issue for the Commission to rehear.  The Commission also acknowledged on page 5 of its Order that it addressed the issue of “banking” in Case No. TT-2002-447 “and it is not applicable to this case.”  Thus, OPC’s arguments regarding banking and maximum allowable prices already have been considered and rejected by the Commission.
6. Regarding OPC’s argument that Sprint misapplied the Consumer Price Index – Telecommunications Services (CPI-TS), Sprint notes that it has consistently utilized the same methodology for implementing CPI-TS increases and decreases in 2000, 2001 and 2002.  The Commission approved this methodology in 2000 and 2001.  Staff examined Sprint’s CPI-TS adjustments in the instant dockets and found them “consistent with Section 392.245.4 RSMo.” (Order Regarding Tariff, p. 3). There is no reason for the Commission to review its Orders on these grounds.
7. Next, OPC argues that the rate rebalancing tariff changes made by Sprint according to Section 392.245.9 are not supported by an appropriate cost study.  The Commission rejected OPC’s identical argument in its 2001 Price Cap filing case.  There the Commission found that Sprint’s cost study complied with the applicable price cap statutes. (Order Regarding Tariff and Motion to Suspend, Case No. TR-2002-251, p. 3). OPC appealed the Commission’s Order there to Cole County Circuit Court.  The Court found that the Commission appropriately considered Sprint’s cost study. (State of Missouri, ex rel. Coffman, v. PSC of Missouri, slip op. Case No. 02CV323112 (Aug. 30, 2002), p. 5.). OPC raises no new arguments here.  Staff’s filing states that Sprint provided ample supporting cost study material.  (Staff Response, filed November 14, 2002).  The Commission explicitly found that “Sprint’s cost studies meet the statutory requirements and the company’s calculations for non-basic services pass the statutory mathematical test.”  (Order p. 5).   OPC’s arguments for rehearing based on the lack of competent cost study evidence raise no new issues and must be rejected.
8. Regardless of the level of controversy over various types of cost studies (See, OPC Motion, p. 6), the Commission has the authority under the price cap statute, 392.245.9, to issue a decision without a notice and hearing. The Cole County Court’s holding in the 2001 Price Cap filing case held that the legislature did not intend for price cap filings to be contested cases. 

The Commission’s investigation under §392.245.9 RSMo of Sprint’s costs is not a contested case. Section 392.245.9 RSMo does not contain an explicit requirement that the investigation and determination must be made ‘after notice and hearing.’  Nor would it be proper to construe the statute to find an implicit requirement for notice and hearing.  If the legislature had intended to require ‘notice and hearing,’ then it would have included those requirements in § 392.245.9 RSMo.  (State of Missouri, ex rel. Coffman, v. PSC of Missouri, p. 4).

A hearing is not required under the statutes.  The Commission rightly determined that it has the authority to review the cost study submitted by Sprint and make a finding based upon its review that the cost study meets the statutory criteria.  No hearing is required.
9.
OPC’s references to state and federal constitutional arguments are not reasons to grant rehearing.  They rely on the same grounds as addressed above.  OPC cites no state or federal cases demonstrating that the price cap statute and the Commission’s and the Cole County Circuit Court’s decision have deprived due process or denied equal protection.  The statute provides a very detailed manner in which price cap companies can adjust prices.  The Commission’s Order affirms that Sprint has complied with the statute.

10.
The Commission cases cited by OPC related to other generic cases and investigations conducted by the Commission are not reasons to grant rehearing here. (OPC Motion, p. 12).  Those cases relate to generic matters that affect all companies and customers and bear no relationship to the issues in these dockets.  Here, the legislature spelled out a very specific procedure by which price cap companies can alter their rate structures.  Sprint has complied with those procedures.  Simply because hearings are granted in those other types of cases is no reason for the Commission to breach statutory direction for approving price cap adjustments.    

11.
In sum, OPC’s Motion raises no new arguments and provides no reasons for the Commission to grant rehearing of its December 10, 2002 Order.  Sprint’s tariff filings followed the procedures set forth in statute.  This Commission has considered these issues previously and has been affirmed by the Cole County Circuit Court.  Rehearing of the Commission’s Orders should be denied as there is not sufficient reason to grant it.

WHEREFORE, Sprint requests that the Commission deny OPC’s Motion for Rehearing.

Respectfully submitted,

Sprint

/s/ Lisa Creighton Hendricks____________

Lisa Creighton Hendricks  - MO Bar #42194

6450 Sprint Pkwy

MS: KSOPHN0212-2A253

Overland Park, KS  66251
Voice: 913-315-9363 Fax: 913-523-9769

Lisa.c.creightonhendricks@mail.sprint.com

/s/ Kenneth A. Schifman_____________

Kenneth A. Schifman – MO Bar #42287

6450 Sprint Pkwy.
MS: KSOPHN0212-2A303

Overland Park, KS  66251
Voice: 913-315-9783 Fax: 913-523-9769
kenneth.schifman@mail.sprint.com
CERTIFICATE OF SERVICE


Copies of the foregoing were served on the following parties by first-class/electronic/facsimile mail, the 24th day of December 2002.





/s/ Kenneth Schifman______________






Kenneth Schifman

Office of Public Counsel

P. O. Box 7800

Jefferson City, MO 65102

mdandino@ded.state.mo.us
Dana Joyce

Office of the General Counsel

MO Public Service Commission

P. O. Box 360

Jefferson City, MO 65102

djoyce@mail.state.mo.us
� PSC Case No. IT-2003-0166, Tariff No. JI-2003-0998


� PSC Case No. IT-2003-0167, Tariff No. JI-2003-1000


� PSC Case No. IT-2003-0168, Tariff No. JI-2003-1001


� PSC Case No. IT-2003-0169, Tariff No. JI-2003-1002.  Collectively, the orders in those cases are referred to herein as “Orders.”


� PSC Case No. IT-2003-0170, Tariff No. JI-2003-1003
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