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Secretary ofthe Public Service Commission
Missouri Public Service Commission
200 Madison Street, Suite 100
P.O . Box 360
Jefferson City, Missouri 65102

Re:

	

CaseNo. TO-2001-467

Dear Secretary ofthe Commission:

CJL:dn
Enclosures
cc . Parties of Record (W/Enclosures)

Curtis, Oetting, Heinz, Garrett &. Soule, P.C.
Attorneys at Law

130 South Bemiston, Suite 200
St. Louis, Missouri 63105

(314) 725-8788
Facsimile (314) 725-8789

www.oohgs.com

January 4, 2002 FILED :3

JAN 0 4 2002

Missoarl PuYlic
Serv ce

	

omm salon

Enclosed please find for filing with the Commission an original and nine (9) copies of
NuVox Communications of Missouri, Inc.'s, MCImetro Access Transmission Services, LLC's,
Brooks Fiber Communications of Missouri, Inc.'s and MCI WorldCom Communications, Inc.'s
Application for Rehearing . Upon your receipt, please file stamp the extra copy received and
return to the undersigned in the enclosed, self-addressed, stamped envelope. If you have any
questions, please do not hesitate to contact us .

Very truly yours,
a -

Carl J . Lumley
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BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

NUVOX COMMUNICATIONS OFMISSOURL INC'S
MCImetro ACCESS TRANSMISSION SERVICES, LLC.'S

BROOKS FIBER COMMUNICATIONS OF NIISSOURI, INC,'S
AND

MCIWORLDCOM COMMUNICATIONS, INC.'S
APPLICATION FORREHEARING

FILED3
In the Matter ofthe Investigation ofthe

	

) AN

	

4 2i)02
Slate ofCompetition in the Exchanges of

	

)

	

Case No. TO-2001-467
Southwestern Bell Telephone Company.

	

)

SeNICe Gommfslslon

COME NOW NuVox Communications of Missouri, Inc. (NuVox), MC1metro Access

Transmission Services, LLC (MCImetro), Brooks Fiber Communications of Missouri, Inc .

(Brooks), and MCI WorldCom Communications, Inc. (MCI WorldCom) and for their

Application for Rehearing pursuant to Sections 386.500 and 392245 RSMo. and 4 CSR 240-

2.160 state to the Commission:

1 .

	

OnDecember 27, 2001 the Commission issued its Report and Order in this case,

wherein infer alia it determined that Southwestern Bell Telephone Company's (SW13T's) core

business switched services were subject to effective competition in the St . Louis and Kansas City

exchanges and classified those services as competitive pursuant to Section 392.245 in those two

exchanges . Finding that business line-related services, business directory assistance and

business busy line verification/busy line verification interrupt services were inseparable from the

underlying core business switched services, and that high capacity exchange access line services

were subject to similar competition, the Commission also classified them as competitive under

Section 392.245 . The Report and Order bears an effective date ofJanuary 6, 2002 .

2.

	

NuVox, MCImotro, Brooks and MCI WorldCom seek rehearing of the

Commission's Report and Order regarding the decisions on core business switched services and
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the related services identified in paragraph 1 above. On rehearing the Commission should

reverse its decision and find and conclude that there is insufficient evidence that those services

are subject to effective competition . Accordingly, the Commission should reverse its

classification ofthose services as competitive pursuant to Section 392.245 .

3 .

	

In its Report and Order, the Commission agreed with NuVox, MClmetro, Brooks

and MCI WorldCom and others that "effective competition is competition that exerts sustainable

discipline on prices and moves them to the competitive level oftrue economic cost." Report and

Order at p. 11 . Further, the Commission agreed that SWBT had the burden of proof in this case .

Id. p . 9 . The Commission agreed that "even in the exchanges where market share [ofalternative

providers] is substantial, without further substantial evidence of the effect ofcompetition, market

share alone is not sufficient for the Commission to find that effective competition exists." Id. p .

13 (emphasis added), The Commission found that alternative providers face significant barriers

to continuing to provide service and to expanding operations. Id. p.17 . Finally, the Commission

expressly found that "there was no testimony that any specific changes were made [in SWBT's

prices] as a result of competition or explaining the specific analysis that resulted in" the limited

price changes that SWBT has made since 1984 . Id. p. 17-18.

4.

	

Notwithstanding these findings and conclusions, and in direct contradiction

thereto, the Commission relied solely upon what it described as SWBT's "substantial market

share loss" resulting from a number of alternative carriers and their facilities in reaching its

conclusion that SWBT's core business switched services, and the related services, arc subject to

effective competition in the St . Louis and Kansas City exchanges. In short, the Commission

erroneously relied upon the mere existence of competition in determining that such competition

was "effective" under Section 392.245 . This decision was unlawful, unjust, and unreasonable
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under both Section 392.245 and the Commission's interpretation thereofas set forth in paragraph

3 above, because there was no competent and substantial evidence that competition has had any

effect onSWBT's pricing practices .

5 .

	

On rehearing, consistent with the requirements of Section 392,245 and its findings

described in paragraph 3 above, the Commission should reverse its decision in its Report and

Order and find and conclude that SWBT must first provide competent and substantial evidence

that competition is actually exerting sustainable discipline on its prices and moving them to the

competitive level of true economic cost, before its core business switched services, and related

services, can be held to be subject to effective competition in St . Louis and Kansas City and

accordingly classified as competitive in these two exchanges under Section 392.245 . The

Commission can only make a determination that effective competition exists for a particular

service in a particular exchange based on competent and substantial evidence. See. e.g ., State ex

re`, Rico v. YSC, 220 SW2d 61, 64 (Mo . 1949).

6 .

	

In further support hereof, NuVox, MCImehv, Brooks and MCI WorldCom

incorporate by reference their Initial and Reply Briefs previously filed in this case .

WHEREFORE, NuVox Communications of Missouri, Inc ., MClmeho Access

Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc . and MCI

WorldCom Communications, Inc ., apply for rehearing and further relief a,¢ requested herein .
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A true and
ja-n2't

CURTIS, OETTINC, HEINZ,
GARRETT&SOULE, P.C .

Carl J. Lumley, #32869
Leland B, Curtis, #20550
130 S. Bemiston, Suite 200
St . Louis, Missouri 63105
(314) 725-8788
(314) 725-8789 (FAX)
clumIcy(@Jcohgs,coin
1cojsLaLcohacom

..-* (&--LA, I (?-"
Carol Keith, #45065
NuVox Communications
16090 Swingley Ridge Road, Suite 500
Chesterfield, Missouri 63017
(636) 537-7337
(636) 728-7337 (FAX)
ckcithQnuvox.com

StephenF. Morris #14501600
WorldCom Communications
701 Bracus, Suite 600
Austin, Texas 78701
(512) 495-6721
(512) 477-3845 (FAX)
stenhen.nrorrisCwcom.com

Attorneys for Applicants

CERTIFICATEOF SERVICE

correct copy of the foregoing was mailed this

	

day of
2002, to the persons listed on the attached service list .
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Office of Public Counsel
P.O . Box 7800
Jefferson City,MO65102

Paul G. Lane, Anthony K. Conroy
Southwestern Bell Telephonc Co.
OneBell Center, Room 3520
St. Louis, MO 63 101

KevinK. Zarling
AT&T Communications ofthe Southwest
919 Congress, Suite 900
Austin, TX 78701

David J. Stucvcn
IP Communications Corp .
6405 Metcalf, Suite 120
Overland Park, KS 66202

Michael C. Sloan
Swidler, Berlin, SbereffFriedman, LLP
3000 K Street, NE, Suite 300
Washington, D.C. 20007-5116

Paul H. Gardner
Goller, Gardner &Feather
131 East High Street
Jefferson City, MO 65 101

General Counsel
Missouri Public Service Commission
P.O. Box 360
Jefferson City, MO 65102

Paul S. DeFord
Lathrop & Gage, L.C .
2345 Grand Boulevard
Kansas City, MO 64108

Mary AnnYoung
WilliamD. Steimneier, P.C.
2031 Tower Drive
P.O. Box 104595
Jefferson City, MO 65110-4595
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Lisa Creighton Hendricks
Sprint Communications Co., L.P .
5454 West 110s' Street
Overland Park, KS 66211

Lisa Chase
Andereck, Evans, Milne, Peace, Baumhoer
700 East Capitol
Jefferson City, MO 65102-1438

Sheldon K. Stock
Greensfelder, Hernker & Gale, P.C .
10 South Broadway, Suite 2000
St . Louis, M063102-1774

Bradley R. Kruse
McLeod USA Telecommunications
Services, Inc.
6400 C. Street, S .W.
P.0. Box 3177
Cedar Rapids, IA 52406-3177


