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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
 
In the Matter of KCP&L Greater Missouri 
Operations Company’s Application for 
Approval of Demand-Side Programs and for 
Authority to Establish a Demand-Side Programs 
Investment Mechanism. 

) 
) 
) 
) 
) 

 
 
File No. EO-2012-0009 

 
AMEREN MISSOURI’S RESPONSE TO STAFF MOTION 

FOR COMMISSION DETERMINATIONS ON VARIANCES 
 

COMES NOW Union Electric Company d/b/a Ameren Missouri (Ameren Missouri or 

Company), and for its Response to Staff Motion for Commission Determinations on Variances 

(Response), states as follows: 

1. On January 30, 2012, most parties to this case (including the Staff of the 

Missouri Public Service Commission (Staff)) agreed to a Jointly Proposed Procedural 

Schedule which was filed with the Missouri Public Service Commission (Commission).  The 

Commission issued an order approving the proposed procedural schedule the next day, with 

the order becoming effective February 7, 2012. 

2. On February 6, 2012, the Staff filed a Motion for Commission Determinations 

on Variances (Staff Motion).  The Staff Motion argues that KCP&L Greater Missouri 

Operations Company’s (GMO) Missouri Energy Efficiency Investment Act (MEEIA) 

Application failed to demonstrate good cause for the variances it has requested and that it 

failed to request certain variances that the Staff believes are necessary.  The Staff Motion 

proposes a new procedural schedule for determining variances and argues that the 120 days 

contemplated by the Commission’s MEEIA regulations for processing this case does not 

include time for determination of requests for variances.   

3. It appears Staff is reconsidering its support for the jointly agreed upon 
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procedural schedule.  The Staff Motion asks the Commission to find that the 120 days found in 

the Commission’s MEEIA regulations (4 CSR 240-20.094(3)) “…has not yet begun to lapse.” 

(Staff Motion, p. 14.)  It also asks the Commission to order GMO to re-file its variance 

requests and allow Staff 30 days to review the requests and file a recommendation.  The 

approved procedural schedule requires rebuttal testimony to be filed on March 15, 2012.  But 

Staff’s Motion is completely at odds with the agreed-upon date for filing rebuttal testimony 

because, presuming Staff’s proposal is accepted, the variance requests could not yet be 

resolved by the time that testimony is due.  The bottom line is that the Staff’s argument that 

the 120 days prescribed by 4 CSR 240-20.094(3) does not begin to run until after variance 

requests have been ruled upon would, if accepted, render the ordered procedural schedule 

meaningless.  This demonstrates that the Staff, by agreeing to the procedural schedule, has 

given up the right to argue that the 120 days has not yet begun to run.   

4. In addition, the Jointly Proposed Procedural Schedule cites as a basis for good 

cause for extending the 120 day timeline, the fact that GMO has requested variances.  The 

pleading reads, “Additionally, certain parties allege that the Company’s Application requires 

more analysis due to the number of variances requested. The additional time to analyze the 

Application would serve a remedial purpose and allow the Parties to complete a thorough review 

and submit recommendations to the Commission.”  (Jointly Proposed Procedural Schedule, p. 

4.)  For Staff to now argue that the variance issue must be taken up outside of the ordered 

procedural schedule is in direct conflict with the agreement that good cause existed to extend the 

120 deadline so that a “thorough review” and recommendations (regarding the variances) could 

be made to the Commission.  The Commission has already ordered a procedural schedule in this 
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case which contemplates providing time for the parties to review requested variances, and the 

Staff should be held to the schedule to which it agreed.    

5. Further, the variance requests are supported by the analysis contained in GMO’s 

MEEIA filing and it would be nonsensical to address the variances without considering the 

substance of the MEEIA filing at the same time.  Common sense dictates that the Staff Motion 

be rejected in favor of the direct approach of taking the variance requests under advisement 

along with the rest of the case, with the Commission to then rule upon whether it will approve 

GMO’s requested DSIM with the variances, or will only approve a DSIM without some or all 

of the variances.  That this is what is contemplated is borne out by another provision of the 

regulations which makes clear that if the DSIM the utility proposes is not approved as 

proposed, the utility retains the right not to implement it.  See 4 CSR 240-20.094(2)(B).  Put 

another way, the DSIM GMO proposes is one with the variances.   It is that DSIM that is at 

issue in this case.  The Commission is not bound to approve that particular DSIM or to 

approve the variances, but the Commission is required to evaluate that DSIM that has been 

proposed; that is, one that includes the variances.1   

6. Other provisions of the regulations also demonstrate that the variance requests 

must be taken with the rest of the case and that the 120 days begins to run when the application is 

filed and the variances are requested.  For example,  4 CSR 240-20.094 (3) provides that “[t]he 

commission shall approve, approve with modification acceptable to the electric utility, or reject 

such applications for approval of demand-side program plans within one hundred twenty (120) 

days of the filing of an application under this section…”  [emphasis added.]  The language of 

the regulation could not be clearer; the 120 days begins on the date of the filing of an application.  

In addition, the regulations explicitly allow for variances for good cause shown and do not 
                                                 
1 The Commission must, however, ensure that its decision complies with the mandates contained in MEEIA. 
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contain any requirement that the requests for variances be filed or ruled upon outside of the 120 

days set forth in the rules.  Staff’s argument is that the 120 days does not begin until after 

requested variances are addressed is illogical and inconsistent with the applicable regulations, 

and should be rejected by the Commission.   

7. As an alternative argument, the Staff claims that GMO has not demonstrated good 

cause for the requested variances.  While the Courts as well as this Commission have applied a 

variety of formulations of “good cause” – including some of the principles the Staff cites and 

other principles the Staff does not cite – the Missouri Supreme Court has declared that, at its 

core, “good cause depends upon the circumstances of the individual case, and a finding of its 

existence lies largely in the discretion of the officer to which the decision is committed.”  Wilson 

v. M.E. Morris, 369 S.W.2d 402, 407 (Mo. 1963).  The circumstances of this case are that 

GMO’s MEEIA filing as a whole explains in great detail why it is requesting the DSIM at issue, 

and why it is designed as it is designed.  The filing as a whole justifies (i.e., provides good cause 

for) the variances.  If the Commission finds that design to be appropriate, then it will find, in its 

discretion under the circumstances of this case, that the variances are appropriate.  Put another 

way, whether the variances are justified and whether the DSIM at issue (as described in the 

overall MEEIA filing) should be approved are questions that are inextricably bound together and 

should not be separated.  To do so – to adopt the Staff’s proposal – would be to create a 

procedural conundrum which is neither necessary nor appropriate  

WHEREFORE, Ameren Missouri respectfully requests that the Commission deny the 

Staff Motion and order the parties to comply with the procedural schedule already ordered in 

this case.   
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Respectfully submitted, 
 
 
 

/s/ Wendy K Tatro    
 
Wendy K. Tatro, # 60261 
Associate General Counsel 
Thomas M. Byrne, #33340 
Managing Associate General Counsel 
Ameren Services Company 
1901 Chouteau Ave. 
P.O. Box 66149 (MC 1310) 
St. Louis, MO 63166-6149 
(314) 554-3484 (phone) (314) 
554-4014 (fax) 
AmerenMOService@ameren.com 
 
 

James B. Lowery #40503 
Smith Lewis, LLP 
111 S. Ninth Street, Ste. 200 
P.O. Box 918 
Columbia, MO 65205 
Telephone: (573) 443-3141 
Fax:  (573) 442-6686 
Email:  lowery@smithlewis.com  

 
 
 

Attorneys for Ameren Missouri  
  

mailto:AmerenMOService@ameren.com
mailto:lowery@smithlewis.com
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CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that the foregoing Ameren Missouri’s Application for 
Intervention was served via electronic mail (e-mail) on this 17th day of February 2012, on 
 
Missouri Public Service 
Commission  
Office General Counsel  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
GenCounsel@psc.mo.gov 
 

Missouri Public Service 
Commission  
Nathan Williams  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
Nathan.Williams@psc.mo.gov 
 

Office of the Public Counsel  
Lewis Mills  
200 Madison Street, Suite 650  
P.O. Box 2230  
Jefferson City, MO 65102 
opcservice@ded.mo.gov 
 

Kansas City Power & Light 
Company  
James M Fischer 
Larry W. Dority  
101 Madison Street, Suite 400  
Jefferson City, MO 65101 
jfischerpc@aol.com 
lwdority@sprintmail.com  
 

Kansas City Power & Light 
Company  
Roger W Steiner  
1200 Main Street, 16th Floor  
P.O. Box 418679  
Kansas City, MO 64105-9679 
roger.steiner@kcpl.com  

AG Processing, Inc. 
Sam's East, Inc. 
Sedalia Industrial Energy Users 
Association                                   
Wal-Mart Stores, Inc. 
David Woodsmall 
807 Winston Court 
Jefferson City, MO 65101 
david.woodsmall@woodsmalllaw.com 
 

AG Processing, Inc. 
Sedalia Industrial Energy Users 
Association 
Stuart Conrad 
3100 Broadway, Suite 1209 
Kansas City, MO 64111 
stucon@fcplaw.com 
 

Kansas City Power & Light 
Company 
Roger Steiner 
P.O. Box 418679 
1200 Main Street, 16th Floor 
Kansas City MO 64105-9679 
roger.steiner@kcpl.com 
 

Missouri Department of Natural 
Resources 
Jessica Blome                                    
P.O. Box 899 
221 W. High Street 
Jefferson City MO 65102 
Jessica.Blome@ago.mo.gov 

Missouri Department of Natural 
Resources 
Jennifer Frazier                                
P.O. Box 899 
221 West High Street 
Jefferson City MO 65102 
jenny.frazier@ago.mo.gov 

 

Missouri Gas Energy 
Todd Jacobs                                   
3420 Broadway 
Kansas City MO 64111 
todd.jacobs@sug.com 

 

 

Missouri Industrial Energy 
Consumers (MIEC) 
Diana Vuylsteke                               
211 N. Broadway, Suite 3600 
St. Louis MO 63102 
dmvuylsteke@bryancave.com 

 

Natural Resources Defense Council 
Renew Missouri                         
Sierra Club 
Henry Robertson                             
705 Olive Street, Suite 614 
St. Louis MO 63101 
hrobertson@greatriverslaw.org 

 

  

 
/s/ Wendy K. Tatro   
Wendy K. Tatro 
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