BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of a Commission Inquiry into
)


the Possibility of Impairment without 
 )

Case No. TW-2004-0149
Unbundled Local Circuit Switching When 
)

Serving the Mass Market. 
)
POST WORKSHOP COMMENTS OF THE CLEC COALITION REGARDING COMMISSION PROCEEDINGS ARISING FROM THE FCC’S 

TRIENNIAL REVIEW ORDER

AT&T Communications of the Southwest, Inc. and AT&T Local Services on behalf of TCG St. Louis, Inc. and TCG Kansas City, Inc., Birch Telecom of Missouri, Inc., and Z-Tel Communications, Inc. (the “CLEC Coalition”) hereby submit the following post workshop comments providing their views of the nature, scope, scheduling, and prioritization of issues that need to be heard in this Docket .

This docket was established in response to the Triennial Review Order issued by the Federal Communications Commission (“FCC”).
  The TRO, which takes effect on October 2, 2003, contemplates state proceedings that are to be completed within either 90 days (by January 2, 2004) or 9 months (by July 2, 2004).  This working docket was established to address the 9-month proceeding.

The FCC’s Order contemplates that three separate types of analyses will be conducted by state commissions during the 9 months following the Effective Date of the FCC Order.

A.
Mass Market Switching.  The “mass market” switching proceeding will focus on whether CLECs are impaired in Missouri markets without access to unbundled local switching to serve “mass market” customers.  The Order states that the Commission is expected to define the relevant market for the “mass market” switching inquiry, determine the limits of what will be considered “mass market” versus “enterprise” customers, and analyze impairment based on a set of “triggers” and a “potential deployment analysis” that focuses on operational and economic issues spelled out in the FCC Order.  Based upon the FCC’s national finding of impairment, the Commission should require the ILEC to “frame” its case in the manner further described herein, as the first step in the investigation.  The ILEC should identify where in the state it is challenging the national finding of impairment – where the ILEC contends the triggers are satisfied or no impairment exists.  The Commission should not regard this filing as defining the “geographic market” for the 9-month analysis (that determination resides with the Commission after the Commission considers analysis offered by other parties.  However, this initial filing will at least serve to narrow the geographical scope of inquiry for which further study, evidence and testimony may be elicited.

In each of these geographic areas, the ILEC should identify all CLEC switches and providers of those switches that form the basis for its case of no impairment.  Again, this initial filing is not determinative but would be useful to narrow the scope of the “trigger” inquiry and permit further discovery and review.

SBC appears to acknowledge that the national findings made by the FCC require the party seeking to rebut the findings for the 90-day enterprise switching and loop and transport proceeding come forward with some modicum of evidence to establish the basis for their claim.  However, SBC inconsistently refuses to acknowledge that the same rules should apply to the 9-month mass market switching case.  The Commission should be consistent and require the same notice requirement from the ILECs that seek to challenge the national finding of impairment in the 9-month mass market switching proceeding. 


B.
Loop and Transport.  The FCC called on state commissions to review requests that particular customer loop locations and transport routes should no longer be subject to the FCC’s national impairment finding after an ILEC submits evidence designating specific transport routes or loop locations it contends meet the triggers.  The Order sets forth a set of “triggers” and related criteria to guide state determinations on when specific loop locations and transport routes should be “de-listed” as UNEs.  The nature of this proceeding requires that, as a first step, ILECs identify the customer locations (for loops) and transport routes that they believe meet the FCC’s test for “de-listing.”
  The Commission should establish minimum rules of good faith pleading that the ILEC must satisfy to identify loop locations and transport routes it proposes be de-listed.  Otherwise, ILECs could challenge every customer loop location and transport route regardless of the likelihood the triggers would be met, and the Commission conceivably could be obliged to rule for every loop location and route in Missouri.  Given the strict time constraints associated with the loop/transport proceedings, a minimum pleading requirement for ILEC de-listing requests is vital for the Commission’s and the parties’ ability to conduct these proceedings on the schedule mandated by the FCC’s Order.

C.
“Batch Hot Cut Process.”   The FCC Order contemplates a 9-month window for creation of a batch hot cut process.  The FCC Order identifies shortcomings in ILEC hot cut processes as a major source of impairment justifying continued availability of the “mass market” local switching UNE.  The FCC urges States to address hot cut process issues within 9 months of the Effective Date of the Order, but does not mandate a particular type of proceeding for developing hot cut processes.
  The proceeding contemplated by the FCC does not appear susceptible to traditional contested case or arbitration processes.  The CLEC Coalition recommends the Commission consider a formal or informal regional approach to address the technical issues associated with the hot cut process.  However, the Commission must individually review the rates to be charged in connection with the use of such a process and independently assure that the process is adequately implemented in the state, together with appropriate performance measurements and consequences.

SBC appears to contend that the Commission is not required to implement a batch hot cut process in Missouri on the grounds that the current hot process is working fine.  The FCC has already concluded that the RBOCs’ hot cut processes impair CLECs and could not meet the volumes of orders required for mass-market entry using UNE-L.  SBC contends that the Triennial Review Order provides the Missouri Commission with a basis for reaching a contrary conclusion, citing to paragraph 490 of the TRO and Rule 51.319(d)(2).  However, as is clear in paragraph 490 of the FCC’s Order, the only circumstance where the FCC states that a state commission might have some basis for not implementing a batch hot cut process is “for example, in a small, rural wire center, where there is not a significant volume of customer migrations, the absence of a batch cut process may not cause impairment.”   Clearly, the FCC did not intend the limited exception language to serve as a basis for the state commission to refuse to adopt a batch hot cut process for other parts of the state.   Moreover, to the extent SBC advocates that a batch hot cut process is not necessary, SBC must demonstrate the volume of UNE-L migrations that could be expected if competitive LECs were no longer entitled to unbundled local circuit switching, its ability to meet that demand in a timely and efficient manner using the existing hot cut process and the reasonableness of the existing non-recurring costs associated with the hot cut process.  TRO, ¶ 490.  SBC also must demonstrate that the existing hot cut practices would be adequate even in the absence of unbundled local circuit switching, and the costs of such processes will not deter entry by competitive LECs.  Id.

 1.
Procedure for Mass Market Switching Issues


Among the key elements of the TRO is the FCC’s national finding of impairment in serving mass market customers.  The FCC based its national finding, in part, on problems with the ILEC hot cut processes that affect, in particular, mass market customers (in contrast to enterprise customers), including the high nonrecurring rates associated with hot cuts, the high volume of customer churn, the service disruptions associated with hot cuts, and the ILECs’ demonstrated inability to handle sufficient volumes of hot cuts.  TRO, ¶ 422.

The FCC directed the state commissions to conduct a more granular review of specific market conditions outlined in the Order.  Given, this directive to state commissions, the Missouri Commission should, on its own motion, initiate a proceeding to address mass market switching.  However, because of the national finding of impairment, as a first step in that proceeding, ILECs should be required, at the earliest possible date, to “frame” the scope of the proceeding by identifying (1) those areas in which it contends that either the self-provisioning or the wholesale trigger is met; and (2) those areas in which it will contend the “potential deployment” test is met (in the event the triggers are found not to have been met).  These initial filings should be in the nature of “notice” pleadings sufficient to set forth the ILECs’ claims as to where and in what fashion the criteria and conditions for overturning the FCC’s finding of impairment are met.  These filings should specifically identify the markets (and basis for defining those markets) on which they rely and specifically allege where they contend that either a trigger or the potential deployment standard is satisfied, by identifying all CLEC switches and providers of those switches that form the basis for its case of no impairment.  These same “framing” filings should be made to the extent an ILEC contends that no impairment exists for specific customer locations for loops and for specific transport routes, identifying the specific locations or routes and the competitors that they contend satisfy the trigger.  In addition, the ILEC should be required to identify whether they intend to contest the need for a batch hot cut process, the market in which they contend such process is unnecessary and the basis for that position. 
To the extent that this process defines certain markets where there is no dispute regarding a Commission finding of impairment, the parties may agree upon stipulated findings that would support the Commission’s final determination.

Requiring the ILECs to present an initial statement to frame the case will bring focus to the proceeding at the outset and will result in more efficient use of the limited time available.  In addition, it is an appropriate request to make of the ILEC.  It is the ILEC that has an interest in overcoming the FCC’s national finding of impairment, and therefore it is appropriate to require the ILEC to identify those geographic areas that it intends to place in issue.  Moreover, it is the ILEC that has the best and most comprehensive access to information regarding the number and location of other carriers’ switches.  Requiring such an initial filing by the ILECs will focus the proceeding on the issues and areas that will be contested and allow all parties and the Commission to concentrate their efforts accordingly.

Second, the Commission must determine when it will determine the geographic market and customer crossover point (number of lines where a mass market customer would become an enterprise customer). Some parties contend that the Commission should make this decision up front.  While this approach may have some perceived logic, the Commission should not make the market determinations in a vacuum.  The Commission should not make a determination of the market definition until 1) the ILECs have made the initial “framing” filing described above, including specifically identifying the markets (and basis for defining those markets) on which they rely and where they contend that either a trigger or the potential deployment standard is satisfied, 2) parties have been allowed to conduct some discovery on these claims and 3) all parties have been permitted to present their positions to the Commission.  

Alternatively, the Commission may want to consider other options.  Given that the market definition analysis may be time consuming and given the short time the Commission has to consider all issues in the case, it may make more sense for the Commission to consider and decide this issue at some later point in the proceeding, when the Commission has sufficient information to make a more reasoned and informed decision.
After the initial “framing” filing, the CLEC Coalition recommends that there be at least two rounds of substantive simultaneous testimony filed (direct testimony followed by rebuttal), followed by an evidentiary hearing and final briefing.  This would give all parties an adequate opportunity to advance their positions and respond to the positions of others.

A contested case proceeding should be used, allowing for presentation of evidence and cross-examination in a hearing.  This could include testimony by panel on certain topics as appropriate.  

To the extent feasible, initial discovery requests should be jointly agreed upon and issued by the Commission.  Such discovery could be based upon input from TRIP and from the parties.  Because of the highly confidential nature of some of the discovery responses, special protections will be required for certain highly sensitive competitive and proprietary information, including information concerning carrier revenues, retail market forecasts, and network information that affects network security.  This information is so highly sensitive that access by company representatives should be limited.  


2.
Procedure for Developing and Analyzing Batch Hot Cut Process
As discussed above, State Commission’s are required to implement a batch hot cut process.  This process could be developed, in substantial part, on a regional basis, taking advantage of SBC’s regional OSS platforms.  The CLEC Coalition would support the convening of a regional collaborative to address a regional batch hot cut process. The Commission must realize however, that part of this process includes testing and modification of the batch cut process if the process does not meet expectations, and for retesting of required modifications.  

A substantial part of the essential work associated with the batch hot cut process will be performed by SBC, and much of the essential information needed to evaluate the procedures adopted is in its exclusive possession and control.  As a result, the CLEC Coalition recommend that the Commission consider requiring the ILECs to retain an independent consultant to analyze, test and confirm to the Commission that the batch cut process has been implemented and is operating successfully.


3.
Procedure for Loop and Transport Issues

The TRO lays out most (but not all) of the information that will be needed to conduct the loop and transport trigger analysis.  Unlike the mass market trigger analysis, the Commission must act on a customer location-specific (for loops) and a route-specific (for transport) basis, but it need not consider any loop or transport route for which evidence is not presented.  Thus, like the mass market proceedings, the ILECs should be required to first identify the customer locations and routes where they believe the triggers can be met.  Once the ILEC identifies the potentially qualifying routes and identifies the CLECs they believe provide facilities on those routes, data can be collected from those CLECs, on a confidential/proprietary basis, for those customer locations or routes only.
 

CONCLUSION

AT&T appreciates the opportunity to provide these comments to the Commission and respectfully requests that the Commission adopt the recommendations set forth herein.

Submitted: September 24, 2003.
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CERTIFICATE OF SERVICE
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I certify that copies of the Post Workshop Comments of the CLEC Coalition Regarding Commission Proceedings Arising from the FCC’s Triennial Review Order were served on the participants of the Triennial Review Workshop by e-mail on September 24, 2003.

  ____________________________







J. Steve Weber


� In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, and Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-98 & 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, FCC 03-36 (rel. Aug. 21, 2003) (“Triennial Review Order” or “TRO”).


�   See  FCC Order ¶ 417 (“Unbundled DS1, DS3, and dark fiber transport will remain available in all locations until the state commission determines that unbundled transport at particular capacities in specific locations is no longer required.  States that conduct this review need only address routes for which there is relevant evidence in the proceeding that the route satisfies one of the triggers or the potential deployment analysis specified in this Part.”  (emphasis supplied) and ¶ 339 (similar language regarding loop analysis).


�   Id. at ¶¶ 487-490.


� The amount of information on each route could be easily standardized for collection in tabular form. The Commission can then collect the data and count the routes on which there are enough qualifying facilities to trip the trigger.
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