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March 2, 1987 

Mr. Harvey G. Hubbs 
Secretary 
Missouri Public Service Commission 
P. 0. Box 360 
Jefferson City, Missouri 65102 

Re: Case No. A0-87-48 

Dear Mr. Hubbs: 

Encl~ed please find an original and fourteen copies of Southwestern Bell 
Telephone Company's Reply Comments to Procedural Proposals. Also enclosed is 
our Second Response to Order Establishing Docket to be filed with the 
Commission in the case referenced above. 

Please stamp "filed" on the extra copy and return to me in the enclosed 
self-addressed, stamped envelope. 

Thank you for bringing this filing to the attention of the Commission. 

Very truly yours, 

{(:.:f::Ltz~ 
Encla;ures 

cc: All parties of record 
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sub~t to refund •. " n. DN!!~!!!l b ~-~~ Md m~ be !"(tj~.~ 

thet it wm engage in r.etro&etive ratemaking u of l, ltl1 Md t~after 

This ~Uoo undertake to &wwd money d!im~ for fte~ve -1Wl~ 

The comment,:; p<"evioosly submitt~ by the Office of Public C~l 

contain an exeell<ent Malysis of the Commi~ ~ ~tbority under 

1\fiissom'\ l<1.'o\' to approve rate inerHSeS wrncl'l &n interim Md 5®~ to refl.IOO. 

Soutl:nwutern Bell f~w ~~ bowevw, tMt Staff's ~ mu oot 

merely ~ ~·ess IH!tOOrity ~ Mi~ law ~t is e~UJ f~. 

StaN is coo~ tMt, i-t psrU~ar ~ ~tive relief will oot be timely. 

tC~ e~ tM Staff's attempt to ~ the 

to 3w.O re~tive relief m the form of money 



St~te ex ret.taoodl'y1 iae. v. PooUe Service Connil~oo, 34 S.W.%d 31, 46 

('io. l93H. See <Uso, 

Comk'!;!!~• -«!l S.W.2d 003 (!\fo. 1970; Str~tibe w. 'So'l!fU!i Gr~ G&s Co., 221 

S.W.2d 666 (\io. i95!l). 

"retroaeti~ ratemaki~," even thoofh t~ Co.'llmi~ llu previously been 

reversed for this pnt:>ti~. Its oothtM'ity "~t be w;ed to set futm-e rates to 

ex rei. Utnity Consumers CO\meil of Missom-i, Inc. v. POOUe Service Commissioo, 

Althout/1 t~ POOlie Service Com mission i'lti exell~Sive 
jurisdiction to est$tNisl'l mterest rates to be ~ from 
Md ~nw t~ time of it does !lOt !lave 
authority to ~ an millity eustomer 
for an ~~unr for ~ ~~ m ueess of rates 
establis~ l,}y it for tlla ~ of reco~ :md! exeess 
from tilt! public utmty. Tile Comm~ is !lOt a eom-t 
AOO ~ ootw 11. mOMY from one party 
•mst llliOtl'lw. 
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107 S.W.2d 41, 57-58 (Mo. Ul3'1) (emphasis added). 

Even if tbe Commission had authority to order ref~ tbe Staff's proposal 

is still defective. It ine~tiy assumes that a utility's earmncs are "exeessive" 

merely beeause the utility has exc~ some approved rate of return. In 

Lightfoot v. City of Spring!ield, 236 s.W.2d 348 (Mo. u~sn, it was heM that a 

utility was entitled to funds cc>aected purswmt to its authorized tariffs, 

notwithstanding the fact that tne Federal Power Commission had later reduced 

wholesale tM"ices for natwsl gas and thereby increased the utmty's profits. The 

court acknowledged that rates of return will necessarily fluctuate: 

The Public Service Commission has no power to declare or 
enforce any principle of law or equity. The ultimate 
return to the utility as a result or the rate nxed and 
subsequently charged and collected will necessarily vary 
from time to time. 

236 S. W .2d at 352. The court noted that the Commission sets rates 

prospectively, and that reduced operating costs can only be passed through to 

customers on a prospective basis: 

The Commission (or other regulatory authority) in the 
exercise of its rate-making powers may modify or change 
the rate to ~nsumers, the Commission ~aving in mind 
such reduced operation costs and other ever-changing 
operation costs and the ever-changing rate base to be 
considered in fixing rates. In this matter the Commission 
may in some measure pass on to ultimate consumers the 
benefit of the utility's 1 educed operating costs. The 
Commission fixes rates prospectively and not 
retroactive!!. 

236 S. W.2d at 353 (emphasis added). Accordingly, the utility was able to retain 

the funds collected under its approved tariffs: 

We have said that when the established rate of a utility 
has been followed, the amount so collected becomes the 
property of the utility, of which it cannot be deprived by 
either legislative or court action without violating the due 
process provisions of the state and federal constitutions. 

236 s. W .2d at 354. 

In a similar case, the Missouri Supreme Court rejected the contentions of 

consumers that a utility had been unjustly enriched because of its excessive 

returns. The holding was based on the fact that the Com mission does not 

authorize rates of return, but only approves fixed rates: 

What constitutes a fair return is only the basis for the 
rate fixed. • • • The rate must be just and reasonable. 
The ultimate return to respondent as a result of the rates 
so fixed and subsequently charged and collected will 
necessarily vary from time to time. • • • No maximum or 
minimum return was determined wrum the rate was 
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Commission's Order of J&mm'y 28, 1911 iftdieates its w~ to i~atc 

tltJs mechanism into the ease if the legmatioo is timely enaeted. 

Southwestern Bell Ut'ge~S the Commission ROt to piaee undue relianee on 

these bills. The "all relevant !~etors" requirement is ROt merely a matter of 

statutory eoostruetioo, oot abc invokes satantive constitutional rights. If 

ellacted in t'Mir present form, H.B. 4Jl and S.B. 257 will be constitutionally dead 

on arrival. The Commission's searc:1 for lawful procedural alternatives should 

not be curtailed in reliance on a legislative initiative which represents an 

attempt to eonfiscate private ~operty. 

It ha.'l long been established that a utility's investors are constitutionally 

entitled to a reasonable return on their investment: 

Tile question in the case is whether the rates prescribed in 
the C!>mmission's order are confiscatory and therefore 
beyond i~islative power. Rates which are not sufficient 
to yield a reasonable return on tile value of the property 
used, at the time it is being used to render the service, 
are unjust, unreasonable, and conf*lscatory, and their 
enforcement deprives the public utility company of its 
property in violation of the Fourteenth Amendment. This 
is so well settled by numerous decisions of this court that 
citation of the cases is scarcely necessary. 

Bluefield Waterworks & Improvement Co. v. Public Service Commission of West 

Virginia, 262 U.S. 679, 690 (1923). See also Federal Power Commission v. Hope 

Natural Gas Company, 320 U.S. 591 (1944). 

Necessarily, determination of a fair rate of return involves the 

consideration of aU factors relating to the operation of the utility. As a matter 

of due process, a Commission cannot escape the task of considering these 

factors. The Supreme Court has indicated the standard of review which applies 

to judicial consideration of such a Commission proceeding: 

The court must determine whether the order may 
reasonably be expected to maintain financial integrity, 
attract necessary capital, and fairly c:ompensate investors 
for the risk they have assumed, and yet provide 
appropriate protection to the relevant public interest, 
both existing and foreseeable. The court's responsibility 
is not to supplant the Commission's balanee of these 
interests with one more nearly to its liking, but instead to 
assure itself that the Commission bas given reasoned 
consiaefation to each of the pertinent factors. 

Re Permian Basin Area Rate Ceses, 390 U.S. 741, 792 (1968) (emphasis added). 

These Supreme Court cases provide the framework for judicial analysis of 

Commission decisions in Missouri today. State ex rei. Associated Natural Gas 

Company v. Public Service CommissiQn. 706 S. W.2d 818, 873 (Mo. App. 1985). 
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• 
est~ 1'lle cooteatioo ad at.leptioo toot, if 
respoodent is permitted to rettift the S&id fimds, it will 
result in ~t bsrinc ~ ad eolleeted in 
excess of the "maximum mum" eamtot aid appellants, 
since the law of tlm tiie ooi ·des for the fi of 
rates the mutmum retm-a t~. 

Straube v. BowUS Green OM Co., 121 S.W.2d 166, 111 (Mo. 1950) (emphasis 

added). 

Thus, even i! the ComndS~Sion had authority to order refunds, it coold not 

do so on tile buis of a "maximmn return" whleh the Commission has no authority 

to fix. So long as a utility only clw.tges the rates approved by the Com mission, it 

has a constitutionally proteet~j property interest in its earnings until sueh time 

as its rates are changed pursuant to prvcedures established by law. 

In recent years, utilities have been severely prejudiced by the fact that 

rates could not be adjusted fast enough to keep pace with changing conditions. 

Now Staff fears that the same problem of regulatory lag will retard its efforts to 

pass through the effects of tax reform. This problem scarcely justifies a 

procedure which is grossly unfair and unlawful. We note that Stafrs one-sided 

proposal includes no mechanism by which utilities may retroactively recoup their 

"losses" from rates which result in earning less than an "authorized" rate of 

return. 

As always, Southwestern Bell continues to SllP!>O!"t efforts to expedite 

regulatory proceedings and minimize the problems associated with regulatory 

lag. Such efforts, however, must be authorized by law and must comply with 

fundamental principles of fairness. Stafrs proposal fails on both counts. 

The Commission Must Consider All Relevant Factors 

The Comments filed by both Staff and Public Counsel have agreed with 

Southwestern Bell's initial contention that the Commissian must consider "all 

relevant factors" prior to issuing any order decreasing a utility's rates. In 

general, the issue has been treated as a matter of statutory interpretation. This 

has given rise to the misperception that the Commission could be relieved of its 

duty to consider all relevant factors if the statute were amended. Accordingly, 

tms docket is overshadowed by pending legislation (H.B. 491 and S.B. 257) which 

pul'pOl'tS to authorize the Commission to pass through to consumers the effects 

of tax reform without any consideration of other relevant factors. In the 

General complaint ease, No. TC-87-57, the 
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Commission's Order of January %8, 1981 indieates ib wmL~ to i~ate 

this mechanism into the cue if the l~tioo is timely eueted. 

Southwestern Bell w-ges the Commissioo oot to place undue rdianee on 

these bills. The "all rele•·&mi faeton" reqwement is oot merdy a matter of 

statutory construction, but also invokes substantive constitutional rights. If 

enacted in tOOir present form, H.B. ~~1 and S.B. 257will he constitutionally deed 

on arrival. The Commission's S&:ereh for lawful procedural alternu.ti".'e:; ~hould 

not he curtailed in relitm<-<: on a legislative initiative which represents an 

attempt to confiscate private property. 

It has long been established that a utility's investors ere constitutionally 

entitled to a rel!sooable return on their investment: 

The question in the case is whethel' the rates prescribed in 
the commission's order ere confiscatory and therefore 
beyond legislative power. Rates which ere not sufficient 
to yield a reasonable return on the value of the property 
used, at the time it is being used to render the service, 
are unjust, unreasonable, and confiscatory, and their 
enforcement deprives the public utility company of its 
property in violation of the Fourteenth Amendment. This 
is so wen settled by numerous decisions of this court that 
citation of the eases is scarcely necessary. 

Bluefield Waterworks & Improvement Co. v. Public Service Commission of West 

Virginia, 262 U.S. 679, 690 0923). See also Feder.ll Power Commission v. Hope 

Natural Gas Co:npa_!!X, 320 U.S. 591 (1944). 

Necessarily, determination of a fair rate of return involves the 

consideration of all factors relating to the operation of the utility. As a matter 

of due process, a Commission cannot escape the task of considering these 

factors. The Supreme Court has indicated the standard of review which applies 

to judi:!ial consideration of such a Commission proceeding: 

The court must determine whether the order may 
reasonably be expected to maintain financial integrity, 
attract necessary capital, and fairly compensate investors 
for the risk they have assumed, and yet provide 
appropriate protection to the rdevant public interest, 
both existillg and foreseeable. The court's responsibility 
is net to supplant the Com mission's balance of these 
interests with ooe more nearly to its liking, but instead to 
assure itself that the Commission has given reasoned 
consideration to each of the pertinent factors. 

Re Permian Basin Area Rate Cas~ 390 U.S. 747, 792 (1968) (emphasis added). 

These Supreme Court cases provide the framework for judicial analysis of 

Com mission decisions in Missouri today. State ex rel. Associated Nat ural Gas 

CompMy v. Public Service Commission, 706 S.W.2d 870, 873 (Mo. App. HISS). 
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The r~e.'la& of rata ~ by a pttblie utility 
enp(ed m intrastate aetMUea, ~ as the appellant 
water company, mm~t be determined with due regard to 
the due ~ 11100 equl proteetkm emW~eS of both the 
federal and st&i..; '!OUtitutioos in the statutes of the state 
m which the utility operata.. • • "What the oompany is 
entitled to ask is " fair return upon the value of that 
which it employs f('f' the pttblie eoovenienee. On the 
other 'hlmd. what the ~~lblie is entitled to demand is that 
oo more be exacted from it for the woe of a ooblie 
highway than the se:·viees rendered by it are reasOnably 
worth." 

State ex rei. Missouri Wat.!r Company v. Public Service Commission, 308 S. W.2d 

704, 713-14 (~Vio. 1957), quoting Smyth v. Ames. 169 U.S. 466, 545-47 0898). On 

the basi:> of t!lese constitutional principles, the court held: 

However diffit!ult may be the ucertainment of relevant 
material factors in the establishment of just and 
reasonable rates, neither impulse llO!' expediency can be 
substituted for the requirement that such rates be 
"authorized by law" and "supported by competent and 
substantial evidence upon the whole record." Article V, 
§22, Constitution of Missouri, V.A.M.S. 

308 S.W.2d at 720. 

More recently, a Missouri court oos observed that ··due process requires 

that administrative hearings be fair and consistent with rudimentary elements of 

fair play." State ex rel. Fischer v. Public Servic~ Commission, 645 S. W.2d 44 

(Mo. App. 1982). Accordingly, it was held that the Commission failed to satisfy 

the due process requirement by acting on the basis of a "limited hearing 

procedure" which failed to consider all relevant factors. 

The legislature has no more power than the Commission to violate the 

constitutional rights of public utilities. As presently drafted, there is little 

likelihood that H.B. 491 and S.B. 257 will survive judicial scrutiny. The 

Com mission should concentrate its search for procedural alternatives on those 

proposals which preserve the constitutional rights of the parties. 

Respectfully submitted, 

SOUTHWESTERN BELL TELEPHONE COMPANY 

By 71~a/'t 
MlCHAEL A. MEYER, PAULA~KS 
ANDJQ-NELLS.HARALDSON 

Attorneys for Southwestern Bell 
T$ephooe Company 

100 North Tooker, Room 630 
St. Loois, Missouri 6310 l 
(314) %47-2958 

Of Counsel: 
DURWARD D. DUPRE 
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