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STATE OF MISSOURI
PUBLIC SERVICE COMMISSION
JEFFERSON CITY
September 12, 2001
CASE NO: TO-2001-467
Office of the Public Counsel General Counsel
P.O. Box 7800 Missouri Public Service Commission

Jefferson City, MO 65102

Paul G. Lane/Anthony K. Conroy
Southwestern Bell Telephone Company
One Bell Center Room 3520

St Louis, MO 63101

Kevin K. Zarling :
AT&T Communications of the Southwest,
Inc. '
919 Congress, Suite 900
_ Austin, TX 78701

David J. Stueven
IP Communications Corporation
6405 Metcalf, Suite 120
Overland Park, KS 66202
Michael C. Sloan
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NE, Suite 300
Washington, DC 20007-5116
Paul H. Gardner
Goller, Gardner & Feather
131 East High Street
Jefferson City, MO 65101
Carl J. Lumley/Leland B. Curtis

Curtis, Oetting, Heinz, Garrett & Soule, P.C.

130 S. Berniston, Suite 200
St. Louis, MO 63105

P.O. Box 360
Jefferson City, MO 65102

Thomas R. Parker

Verizon

601 Monroe Street, Suite 304
Jefferson City, MO 65101

Paul S. DeFord
Lathrop & Gage, L.C.
2345 Grand Boulevard
Kansas City, MO 64108

Mary Ann Young

William D. Steinmeier, P.C.

2031 Tower Drive, P.O. Box 104595
Jefferson City, MO 65110-4595

Lisa Creighton Hendricks

Sprint Communications Company, L.P.
5454 West 110" Street

Overland Park, KS 66211

Lisa Chase

Andereck, Evans, Milne, Peace, Baumhoer
700 East Capitol

Jefferson City, MO 65102-1438

Carol Keith

NuVox Communications of Missouri, Inc.
16090 Swingley Ridge Road, Suite 500
Chesterfield, MO 63017
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Sheldeon K. Stock

Greensfelder, Hemker & Gale, P.C.
10 South Broadway, Suite 2000
St. Louis, MO 63102-1774

Stephen F, Morris

MCI WorldCom Communications'; Inc.

701 Brazos, Suite 600
Austin, TX 78701

Enclosed find certified copy of an NOTICE OF EX PARTE in the above-numbered case(s).

Uncertified copies:

Bradley R. Kruse
McLeodUSA Telecommunications Services,
Inc.

6400 C Street, SW, PO Box 3177
Cedar Rapids, IA 52406-3177

Sincerely,

M, Hhed] Bbnts

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
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1-800-Reconex, Inc.
P.O. Box 40

2500 Industrial Avenue
Hubbard, OR 97032

Adelphia Business Solutions
Operations, Inc.

121 Champion Way
Canonsburg, PA 15317

American Communication Services

of Kansas City, Inc.

131 National Business Pkwy, #100

Annapolis Junction, MD 20701

Birch Telecom of Missouri, Inc.
2020 Baltimore Avenue
Kansas City, MO 64108

Buy-Tel Communications, Inc.
6409 Colleyville Blvd.
Colleyville, TX 76034

Ciera Network Systems, Inc.
2630 Fountainview, Suite 300
Houston, TX 77057

Delta Phones, Inc.
P.O. Box 784

245 Ilinois Street
Delhi, LA 71232

EZ Talk Communications, L.L.C.
4727 South Main
Stafford, TX 74777

Global Crossing Telemanagement,

Inc.
1221 Nicollet Mall, Suite 300
Minneapolis, MN 55403

Ionex Communications, Inc.
5710 LBJ Freeway, Suite 215
Dallas, TX 75240

Ey

2™ Century Communications, Inc.

7702 Woodland Center Blvd.
Suite 50
Tampa, FL 33614

Allegiance Telecom of Missouri
1950 Stemmons Freeway

Suite 3026

Dallas, TX 75207-3118

AT&T Communications of the
Southwest, Inc.

101 West McCarty, Suite 216
Jefferson City, MO 65101

Brooks Fiber Communications of
Missouri, Inc.

701 Brazos, Suite 600

Austin, TX 78701

Camarato Distributing, Inc.
900 Camarato Drive
Herrin, IL 62948

Computer Business Sciences, Inc.
80-02 Kew Gardens Road, #5000
Kew Gardens, NY 11415

DMJ Communications, Inc.
2525 North Grandview, Suite 900
Odessa, TX 79761

Gabriel Communications of
Missouri, Inc.

16090 Swingley Ridge Road
Chesterfield, MO 63017

HIN Telecom, Inc.

3235 Satellite Blvd. Building 400
Suite 300

Duluth, GA 30096

KMC Telecom 11, Inc.
1755 N. Brown Road
Lawrenceville, GA 30043-8119

-

AccuTel of Texas, Inc.
7900 John W. Carpenter Freeway
Dallas, TX 75247

ALLTEL Communications, Inc,
One Allied Drive

P.O. Box 2177

Little Rock, AR 72203

BarTel Communications, Inc.
5223 Delmar Boulevard
St. Louis, MO 63108

BTT (Business Telecom, Inc.)
4300 Six Forks Road, Suite 500
Raleigh, NC 27609

Central Missouri
Telecommunications, Inc.
P.O. Box 596

Osage Beach, MO 65065

The Cube

Tin Can Communications Co. LLC
1063 Wirt Road, Suite 202
Houston, TX 77005

DPi-Teleconnect, L.L.C.
2997 LBJ Freeway, Suite 225
Dallas, TX 75234

Global Crossing Local Services, Inc.
1221 Nicollet Mall, Suite 300
Minneapolis, MN 55403

Intermedia Communications, Inc.
3625 Queen Palm Drive
Tampa, FL 33619

LDD, Inc.
24 South Minnesota
Cape Girardean, MO 63702




Level 3 Communications, LLC
1450 Infinite Drive
Louisville, CO 80027

Max-Tel Communications, Inc.
P.O. Box 280

102 W. Franklin

Alvord, TX 76225

McLeodUSA Telecommunications
Services, Inc.

P.O. Box 3177

Cedar Rapids, IA 52406

Mpower Communications Corp.
175 Sully’s Trail, Suite 202
Pittsford, NY 14534

NOW Communications, Inc.
713 Country Place Drive
Jackson, MS 39208

Payroll Advance
808 South Baker
Mountain Home, AR 72643

QCC, Inc.
8829 Bond Street
Overland Park, KS 66214

Qwest Communications Corporation

4250 N. Fairfax Drive, 12W002
Arlington, VA 22203

Smoke Signal Communications
8400 South Gessner
Houston, TX 77074

Sprint Communications Company,
Lp

5454 West 110" Street

Overland Park, KS 66211

Logix Communications Corporation
3555 NW 58" Suite 900
Oklahoma City, OK 73112

MClmetro Access Transmission
Services, LLC

701 Brazos, Suite 600

Austin, TX 78701

Missouri Comm South, Inc.
P.O. Box 821269

6830 Walling Lane

Dallas, TX 75382-1269

Navigator Telecommunications,
LLC

P.O. Box 8004

Little Rock, AR 72203

Omniplex Communications Group,
LLC

17 Research Park Drive

St. Charles, MO 63304

Phones for All
14681 Midway Road, Suite 105
Dallas, TX 75244

Quick-Tel Communications, Inc,
P.O. Box 196

456 W. Rock Island

Boyd, TX 76023

Ren-Tel Communications, Inc,
7337 S. Mitchell Ct.
Villa Rica, GA 30180

Snappy Phone

P.O. Box 29620

6901 West 70" Street
Shreveport, LA 71129

Suret!el, Inc.
5 North McCormick
Oklahoma City, OK 73127

.

Maxcom, Inc.
10647 Widmer Road
Lenexa, KS 66215

MCI Worldcom Communications,
Inc.

701 Brazos, Suite 600

Austin, TX 78701

Missouri Telecom, Inc.
P.O. Box 419

515 Cleveland, Suite C
Monett, MO 65708

Net-Tel Communications Corp.
1023 31" Street, NW
Washington, DC 20007

The Pager Company
3030 East Truman Road
Kansas City, MO 64127

Primary Network Communications
11432 Lackland Road
St. Louis, MO 63146

Quintelco, Inc.
1 Blue Hill Plaza
Pearl River, NY 10965

Simply Local Services, Inc.
2225 Apolio Dr.
Fenton, MO 63026

SouthWest TeleConnect
7000 Cameron Road, Suite 200
Austin, TX 78752-2828

TCG Kansas City, Inc.

Teleport Communications Group
Two Teleport Drive

Staten Island, NY 10311
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CG St. Lows
wo Teleport Drive, Suite 300
taten Island, NY 10311

‘el-Link, L.L.C.
001 Third Ave. West, Suite 354
radenton, FL. 34205

J.S. Telco, Inc.
> 0. Box 606
Vilsonville, OR 97070

XO Missouri, Inc.

t/k/a Nextlink Missouri, Inc.)
2020 Westport Center Drive
Maryland Heights, MO 63146

Tel Com Plus
U.S. Telecommunications, Inc.

5251 110™ Avenue North, Suite 118

Clearwater, FL. 33760-4837

TranStar Communications
P.O. Box 211807
Bedford, TX 76095

Winstar Wireless, Inc.
1615 L Street, NW, Suite 1260
Washington, DC 20036

)

&gent, Inc.

8065 Leesburg Pike, Suite 400
Vienna, VA 22182

Universal Telephone
2405 E. Pawnee, Suite 10
Wichita, KS 67211-5455

WorkNet Communications, Inc.

7777 Bonhomme Ave., Suite 2000

St. Louis, MO 63105
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Notice of Ex Parte Contact

TO: Records Department:
All Parties in Case No. TO-01-467
All Commissioners

FROM: Commissioner Steve Gaw 7]1/

DATE: September 12, 2001

On September 7, 2001, I received the attached letter from Mr. William A. R. Dalton regarding the
competition practices of Southwestern Bell Telephone Company. Because the letter also noted my recent
concurring opinion in Case No. TO-99-227, I showed the letter and ensued a conversation with
Regulatory Law Judge Nancy Dippell wherein it was concluded that portions of the letter could be
construed as ex parte in Case No. TO-2001-467 regarding an investigation of the state of competition in
the exchanges of Southwestern Bell Telephone Company. The Commission is currently considering this
request and is bound by the same ex parte rule as a court of law.

Pursuant to 4 CSR 240-4.020(4) no person may attempt to sway the judgment of the Commission or a
Regulatory Law Judge in a proceeding before the Commission outside the hearing process. Whenever
such contact might occur 4 CSR 240-4,020(8) states: as ex parfe communications {either oral or written)
may occur inadvertently, any member of the Commission or Regulatory Law Judge who received the
communication shall immediately prepare a written report concerning the communication and submit it to
the Chair and each member of the Commission. The report shall identify the person(s) who participated
in the ex parte communication, the circumstances which resulted in the communication, the substance of
the communication, and the relationship of the communication to a particular matter at issue before the
Commission.

Therefore, out of an abundance of caution, I think it appropriate to submit this notice of ex parte contact
pursuant to the standards set out in the rules cited above. This will ensure that any party to this case will
have notice of the contact and a full and fair opportunity to respond to the comments presented.

cc: Executive Director
Secretary/Chief Regulatory Law Judge
General Counsel
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CITYUTILITIES RECEIVE]

o SEP 7 2001
Bringing Power Home.

' September 5, 2001 Steve GaW

The Honorable Steve Gaw
Commissioner

Missouri Public Service Commission
200 Madison St.

P.O. Box 360

Jefferson City, MO 65102-0360

Dear Commissioner Gaw:

I read with interest your concurring opinion filed last week as a part of
Case No. TO-99-227. My friend and fellow employee of City Utilities, Ken McClure,
obtained a copy of your concurring opinion.

This letter relates to the relationship between SBC Communications
(“Southwestern Bell”) and City Utilities of Springfield, Missouri (“City Utilities™). Tt is
our understanding that the application of Southwestern Bell to offer long distance in
Missouri has been endorsed by the Missouri Public Service Commission and there is no
longer a case pending before the Commission relating to this issue. We are advised that
it is permissible under these circumstances to contact a member of the Commission about
concerns we have with a regulated telephone provider.

Although City Utilities has long had a mutually beneficial relationship with
Southwestern Bell sharing utility poles and working in a cooperative manner,
City Utilities remains concerned about the efforts of Southwestern Bell to offer long
distance service in Missouri. We understand the application filed with the Missouri
Public Service Commission and the Federal Communications Commission includes a
representation that Southwestern Bell’s local service markets are competitive and
Southwestern Bell is, in effect, actively promoting competition in Missouri’s
telecommunications market.

City Utilities developed an extensive fiber optics network in the Springfield area,
primarily to serve the needs of the electric utility. This fiber optics network enables
City Utilities to provide its electric utility with faster, reliable, economical
telecommunications service between the facilities of the electric utility. By its nature,
this fiber optics network has excess capacity that can be made available to our citizens for
commercial and residential use and to other telecommunication providers. The use of the

301 EAST CENTRAL « PO BOX 551 « SPRINGFIELD, MISSOUR! o 65801-0551 o (417) B63-9000 « WWW.CITYUTILITIES.NET
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existing fiber optics network already in place would have enabled other
telecommunication providers to immediately offer competitive services to Southwestern
Bell. The availability of this fiber optics networks would have alleviated the need for
other telecommunication providers to install duplicate fiber optic lines on poles, and from
tearing up our streets and rights-of-way for the installation of underground fiber. There
was an opportunity for immediate competition to Southwestern Bell, which would have
had the effect of not only improving the level and availability of telecommunications
services, including high-speed Internet services, but would have had the effect of
lowering prices to the customer because of the availability of competition. Customers
would have had choice.

As members of the General Assembly well know, Southwestern Bell mounted one
of the most aggressive lobbying efforts known in the history of the Missouri legislature to
limit the ability of political subdivisions to offer telecommunication services.
Southwestern Bell retained an army of lobbyists estimated by public records disclosure to
be one lobbyist for every two members of the General Assembly. This effort resulted in
passage of House Bill 620 (392.410(7) R.S.Mo.) in 1997, which limits political
subdivisions from making their telecommunications facilities available for use by other
telecommunication providers, and limits the use of their public facilities, constructed at
public expense to be used for the benefit of the public. This statute effectively eliminates
the ability of political subdivisions to provide competition to Southwestern Bell.

This egregious action by Southwestern Bell was taken for no reason other than to
stifle competition in Missouri, and passage of House Bill 620 has been very effective in
stifling competition.

Some political subdivisions, including City Utilities, sought relief from the
limitations of House Bill 620 and requested that the Federal Communications
Commisston “preempt” House Bill 620. This preemption petition is based on provisions
of the 1996 Telecommunications Act which was passed to promote competition in
telecommunications. Section 253(a) of the Act prohibits states from enacting statutes
that prohibit or have the effect of prohibiting the ability of any entity to provide
telecommunications services.

Southwestern Bell filed extensive comments with the FCC urging the them to
deny the petition for preemption. The FCC did deny the petition of City Ultilities and an
appeal is pending in the 8" Circuit Court of Appeals. Again, Southwestern Bell is overtly
opposing competition in Missouri and has intervened in the Court case, filing a 28-page
brief urging the 8™ Circuit to reject the challenge to the order of the FCC and to deny
competition in Missouri.

In its brief filed in the 8" Circuit case, Southwestern Bell acknowledges that
House Bill 620 “sunsets in less than a year and a half, requiring the Missouri General
Assembly to revisit its policy judgment at that time.” (Intervenor’s Southwestern Bell
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Brief, p. 25). One might inquire of Southwestern Bell if it will again impose its will on
the General Assembly and champion either an extension of House Bill 620 or a more
draconian measure to limit competition in Missouri.

It seems to us there are legitimate questions to be answered by Southwestern Bell
in its proceeding now pending before the Federal Communications Commission. Will
Southwestern Bell continue in its effort to limit competition in Missouri and stifle the
ability of political subdivisions to use their telecommunications facilities for the benefit
of the public? It is incredible to think that SBC Communications, the $28 billion
telecommunications behemoth, who publicly favors competition rather than monopoly
power, would be fearful of competition from Missouri political subdivisions, and would
continue on its past course of doing all within its power (and that power is awesome) to
limit the ability of political subdivisions to compete in Missouri. We know what
Southwestern Bell has done in the past. What will it do in the future? Does
Southwestern Bell really want competition? The answer is obvious. It does not.

City Utilities is in the process of filing an objection with the Federal
Communications Commission in the case now pending before the Commission. We have
expressed these same views in that proceeding.

Please accept this letter as a form of complaint or an expression of concern about
the activities of Southwestern Bell, as those activities relate to the ability of City Utilities
to engage in competition with Southwestern Bell in the Springfield area
telecommunications market.

Thank you for your consideration of these comments.

Yours very truly,

William A. R. Dalton
General Counsel

WARD:It




STATE OF MISSOURI
OFFICE OF THE PUBLIC SERVICE COMMISSION

I have compared the preceding copy with the original on file in this office and

I do hereby certify the same to be a true copy therefrom and the whole thereof.

WITNESS my hand and seal of the Public Service Commission, at Jefferson City,
Missouri, this 12" day of Sep. 2001.

AL thg ot

Dale Hardy Roberts
=L L /-',j_ Secretary/Chief Regulatory Law Judge
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