STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 18th day of March, 2004.

In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
)

Order Authorizing the Sale, Transfer and Assign-
)

ment of Certain Assets, Real Estate, Leased

)
Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

ORDER ON RECONSIDERATION CONCERNING DISCOVERY

Procedural History:

Union Electric Company, doing business as AmerenUE, seeks authority to transfer its Illinois gas and electric customers, and some of the facilities used to serve them, to its Illinois affiliate, AmerenCIPS.  Union Electric states that its purpose is to simplify its regulatory environment in that, if the transfer is approved, it will henceforth deal with only one state regulatory commission rather than two.  In determining whether to grant a proposed transfer of assets, the Commission examines the circumstances for any detriment to the public interest.  Consequently, litigation in this case will turn on the effects of the proposed transfer on the public.

On March 10 and 11, 2004, discovery conferences were convened pursuant to Commission Rule 4 CSR 240‑2.090(8)(B).  The conference on March 11 concerned Staff's Motion to Compel Response to its Data Request 0070.  The conference was recorded.  The Commission's Staff appeared by Steven Dottheim, Chief Deputy General Counsel, and Lera Shemwell, Senior Counsel.  Union Electric Company, doing business as AmerenUE, appeared telephonically by James Lowery of Smith Lewis, L.L.P., Columbia, Missouri.  No other parties appeared.  The transcript was filed on Friday, March 12, 2004.

The Regulatory Law Judge heard each disputed matter at the recorded discovery conference and issued a written order by delegation on March 16 that resolved those disputes.  Staff filed its Motion for Reconsideration and its Motion for Expedited Treatment on March 17; Union Electric has not responded.  Staff seeks expedited reconsideration of an adverse ruling by the Regulatory Law Judge.

Discussion:

Staff faxed its DR 0070 to Union Electric on March 4.  Union Electric faxed its objection letter to Staff on March 9.

DR 0070 seeks "access to all documents received from (1) CilCorp and (2) Illinois Power during Ameren's due diligence review prior to Ameren's agreement to purchase (1) CilCorp and (2) Illinois Power.  a) Please allow Staff to copy pages from the documents provided at the time of its review.  (Copies of all documents copied will be provided to Mary Hoyt.)  b) Please set up a tentative meeting for Staff with an employee of Ameren that participated in the review process to discuss the due diligence review conducted by Ameren.

Union Electric objected that this DR is irrelevant, not likely to lead to the discovery of admissible evidence, overbroad, unduly burdensome, seeks documents in the possession, custody and control of an entity not subject to regulation by this Commission, and seeks documents as to which a duty of confidentiality is owed to third parties.  Union Electric further objected, "This Data Request is also improper in that it seeks to compel Ameren employees to hold a meeting to discuss matters relating to the acquisition by Ameren Corporation, which is not a party to the present case, of the stock of companies that are not parties to this case."

Staff argues that the discovery it seeks is relevant, not because the information contained in the documents to which Staff seeks access is likely to have probative force with respect to any issue concerned in this matter, but because the documents describe a standard of due diligence that Staff claims can be used as a yardstick when evaluating Union Electric's analyses tendered in support of the present transaction.  The Commission disagrees.  The transactions are too different.  In the proposed transaction, Union Electric seeks to sell the "wires and pipes" that serve its Metro East electric and gas retail operations to an affiliate.  The Metro East service area is only a small part of Union Electric's retail business.  In the two former transactions, Ameren – Union Electric's corporate parent – purchased two electric utilities, including, it is believed, generation assets.  Those transactions were each much larger than the proposed Metro East transaction.  

Having considered the Order issued by the Regulatory Law Judge and Staff's Motion, the Commission agrees that the discovery sought is not reasonably calculated to lead to the discovery of admissible evidence and thus was correctly denied.  

IT IS THEREFORE ORDERED:
1. That Staff's Motion for Expedited Treatment, filed on March 17, 2004, is granted.

2. That Staff's Motion for Reconsideration, filed on March 17, 2004, is denied because the Regulatory Law Judge's ruling with respect to Staff's Motion to Compel Response to Data Request 0070 was correct.

3. That this order shall become effective on March 18, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, and 

Clayton, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge
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