STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 10th day of March, 2005.

In the Matter of the Application of Union Electric
)

Company for a Certificate of Public Convenience
)

and Necessity Authorizing It to Construct, Install,
)

Own, Operate, Control, Manage and Maintain
)
Case No. EA-2005-0180

Electric Plant, as Defined in Section 386.020(14),
)

RSMo, to Provide Electric Service in a Portion of
)

New Madrid County, Missouri, as an Extension
)

of Its Existing Certificated Area.


)

ORDER APPROVING STIPULATION AND AGREEMENT

Procedural History:
On December 20, 2004, Union Electric Company, doing business as AmerenUE ("UE"), filed its Application for a Certificate of Convenience and Necessity for an expansion of its service area in New Madrid County.  In its Application, AmerenUE states:
The area sought to be certificated by AmerenUE encompasses the aluminum smelting plant facility owned by Noranda Aluminum, Inc (“Noranda”).  Noranda’s current electric supply arrangements expire May 31, 2005.  Noranda has requested that AmerenUE supply it with electrical service to meet Noranda’s electric power and energy needs for a minimum term of fifteen (15) years commencing June 1, 2005.  AmerenUE does not hold a certificate of public convenience and necessity for the area encompassing Noranda’s premises.  Therefore, it is necessary for AmerenUE to obtain a certificate of public conven​ience and necessity for this area.

Together with its Application, AmerenUE filed the prepared direct testimony of several witnesses, a Motion for Expedited Treatment, and a Motion for Adoption of an Expedited Procedural Schedule.  The Commission granted those motions on January 4, 2005, and established an expedited procedural schedule designed to facilitate determination of this matter by March 21, 2005, the date urged by UE.  

Notice and an opportunity to intervene was given, and several entities applied to intervene.  On January 25, the Commission granted intervention to the Missouri Energy Group,
 the Missouri Industrial Energy Consumers,
 and the Missouri Joint Municipal Electric Utility Commission.
  The Commission had previously made Noranda Aluminum, Inc., a party.  Pursuant to the procedural schedule, the parties filed prepared testimony and Trial Briefs.  The parties also filed legal memoranda addressing the Commission's juris​diction to grant the requested relief on January 18.  On February 22, the Commission convened an evidentiary hearing, which was recessed on February 23 upon the parties' representation that a settlement had been reached.  
On February 24, the parties filed a Unanimous Stipulation and Agreement resolving all issues.  The parties agree that the Application should be approved and UE should be granted a Certificate of Convenience and Necessity to serve Noranda.  In general, the agreement provides that, prior to UE’s next general rate or complaint case, Noranda will be served on an interim basis as a Missouri retail electric customer of UE pursuant to the proposed Large Transmission Service ("LTS") tariff, an illustrative copy of which was attached to the agreement.  That tariff, and the terms under which service is provided to Noranda, are subject to review in AmerenUE’s next general rate case, complaint case, or rate design case. The parties also agree that service to Noranda shall be treated for ratemaking purposes and for determination of prudence like service to any other Missouri retail customer of UE.  Staff filed Suggestions in Support of the Stipulation and Agreement on March 2.  
Discussion:
This case concerns a proposed power supply contract between UE and Noranda, an aluminum smelter located at New Madrid, Missouri, that consumes a great deal of electric power in its industrial operation.  The filings of record in this matter allege that Noranda's current power supply contract expires on May 31, 2005, and that Noranda  is therefore seeking a new power supply source.  UE and Noranda propose to enter into a 15‑year power supply agreement whereby UE would supply power to Noranda over existing facilities pursuant to a proposed new LTS tariff that is generally similar to UE's existing Large Primary Service ("LPS") tariff.  The service area extension sought by UE encompasses Noranda's premises and Noranda is the sole landowner in the area for which certification is sought.  Some of the facilities that UE would use to deliver power to Noranda belong to a third party with whom UE already has an Interchange Agreement permitting such use.  

The Commission may grant a certificate "whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service."
  This authority applies where, as here, a utility seeks to extend its existing service area.
  It has been said that the term "necessity" does not mean "essential" or "absolutely indispensable," but rather that an additional service would be an improvement justifying its cost.
  As for the term "convenient," the inquiry is whether "the inconvenience of the public occasioned by the lack of [service] is sufficiently great to amount to a necessity."
  Finally, "it is within the discretion of the Public Service Commission to determine when the evidence indicates the public interest would be served in the award of the certificate."
  

The above principles are generally applicable to cases involving an application for a certificate of convenience and necessity.  However, the present case is complicated by the existence of Section 91.026, RSMo Supp. 2004, which was enacted recently by the Missouri General Assembly with Noranda in mind.  This is the first case to be brought under this new statute.  
Section 91.026, RSMo Supp. 2004, provides in pertinent part:

*  *  *

2.
Notwithstanding any provisions of law to the contrary, any aluminum smelting facility shall have the right to purchase and contract to purchase electric power and energy and delivery services from any provider, wherever found or located, at whatever rates or charges as contracted for, and such periods or times as is needed or necessary or convenient for the operation of such aluminum smelting facility and for no other purpose, notwithstanding any past circumstances of supply.  Any aluminum smelting facility purchasing or contracting to purchase electric power and energy pursuant to this section shall not resell such electric power and energy to any party except the original providers of such electric power and energy. 

3.
Notwithstanding the provisions of section 91.025, section 393.106, RSMo, and section 394.315, RSMo, to the contrary, any provider of such electric power and energy and delivery services, whether or not otherwise under Missouri regulatory jurisdiction, shall have the right to transact for and sell electric power and energy and delivery services to an aluminum smelting facility.  Any transactions or contracts pursuant to this section for electric power and energy and delivery services shall not be subject to the jurisdiction of the commission with regard to the determination of rates. 

4.
When current electric power and energy is being supplied in part or in whole by a municipally owned utility and in part or whole by an electric generating cooperative owned by rural electric coopera​tives and not under any contract authorized pursuant to this section, a replacement contract pursuant to the provisions of subsections 2 and 3 of this section shall provide for all of the electric power and energy and delivery services requirements of the aluminum smelter and shall meet the following criteria: 

(1)
The aluminum smelting facility's change of supplier shall have no negative financial impact on any past supplier or suppliers or to other electricity customers of such supplier or suppliers; 

(2)
The supply arrangements made by the aluminum smelting facility when operated in coordination with the local electric infrastructure shall not reduce the reliability of service to other customers or the safety of any person; 

(3)
The aluminum smelting facility's change of electric supplier shall not cause a reduction in tax revenue to the state of Missouri or any political subdivision; 

(4)
No billing or metering functions of any municipally owned utility will be changed or affected as a result of a change of electric supplier by such aluminum smelting facility. 

*  *  *

Subsections 2 and 3 of Section 91.026, RSMo Supp. 2004, do not require Commission approval.  It appears, as well, that the "provider of such electric power and energy and delivery services" under such a power supply contract has no need for a certificate of public convenience and necessity from this Commission.  The existence of a power supply contract appears to be the only authority that the parties require to proceed under Section 91.026, RSMo Supp. 2004.  

All of the parties except the Public Counsel took the position that UE and Noranda could proceed under either Section 91.026, RSMo Supp. 2004, or Sec​tion 393.170.3, RSMo 2000, as they may elect.  Public Counsel originally asserted that the parties may only proceed under Section 91.026, RSMo Supp. 2004, but dropped his opposition to the certificate prior to the hearing on February 22.  The parties now unanimously agree that the Commission should grant the requested certificate.  

By the time of the hearing, the only contested issue was the proposed LTS Tariff.  UE contended that the proposed tariff was essentially similar to its existing LPS Tariff, with certain adjustments reflecting Noranda's high load factor, the magnitude of its power purchases and the fact that it will not use any of UE's distribution facilities.  The areas of disagreement were resolved through negotiation, as the pending Stipulation and Agree​ment demonstrates.  

The proposed tariff was modified in several respects.  The service criteria, which as originally drafted only Noranda could satisfy, are now the same as the LPS Tariff.  The load factor has been reduced from 98 percent to 95 percent.  The tariff provides that transmission service from a third-party provider will be paid for separately.  The Annual Contribution Factor ("ACF") will now be calculated to provide UE an annual net bundled kilowatt-hour realization of “not less than” $0.0325/kWh (3.25 cents per kilowatt-hour), after appropriate Rider C adjustments.  Thus, $0.0325/kWh is now only a floor and not also a ceiling for the LTS Tariff rate. The former proposed language that the ACF shall be eliminated effective upon a Commission order in a complaint case, rate case or any other regulatory proceeding where AmerenUE’s rates for its bundled service classification are changed, has been dropped.  The special credit provisions of the original proposed LTS Tariff are retained in the revised LTS tariff.  The fifteen-year term, five-year termination notice and annual renewal provisions of the original LTS Tariff also continue in the revised LTS Tariff. 
The Commission has considered UE's Application, the Unanimous Stipulation and Agreement, and Staff's Suggestions.  The Commission is of the opinion that the requested extension of UE's service area is necessary and convenient for the public service and should be granted.  The Commission further finds that the proposed LTS Tariff should be approved, on an interim basis, for service rendered on and after June 1, 2005, but only until such time as the Commission issues its final order in the next case to consider UE's rates, whether initiated by tariff filing or by complaint.  UE is directed to file proposed sheets in compliance with the Stipulation and Agreement.
IT IS THEREFORE ORDERED:

1. That the Motion for Leave to Withdraw as a Party filed on February 18, 2005, by the Missouri Joint Municipal Electric Utility Commission is granted.

2. That the Application for a Certificate of Convenience and Necessity for an expansion of its service area in New Madrid County filed on December 20, 2004, by Union Electric Company, doing business as AmerenUE, is granted as described above.  

3. That the Unanimous Stipulation and Agreement filed herein on February 24, 2005, is approved.  The parties are directed to comply with the terms of the Stipulation and Agreement. 
4. That Union Electric Company, doing business as AmerenUE, shall file proposed tariff sheets to implement the Large Transmission Service (LTS) Tariff described in the Stipulation and Agreement filed on February 24, 2005, and illustrated by an attachment to that Stipulation and Agreement.  

5. That Union Electric Company, doing business as AmerenUE, shall immediately notify this Commission and its Staff in the event that Noranda Aluminum, Inc., exercises its right to cancel their power supply agreement.  

6. That Union Electric Company, doing business as AmerenUE, shall file, no later than 4:00 p.m. on June 1, 2005, documentation demonstrating that it has sufficient capacity to serve its native load, including Noranda Aluminum, Inc., and to maintain at least a 15 percent reserve at all times.  

7. That this order shall become effective on March 20, 2005.  
BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Davis, Chm., Murray, Gaw, Clayton,

and Appling, CC., concur.
Thompson, Deputy Chief Regulatory Law Judge

� Barnes�Jewish Hospital, Buzzi Unicem USA, Inc., Emerson Electric Company, Holcim US, Inc., SSM HealthCare, and St. John's Mercy Health Care.  


� Anheuser�Busch Companies, Inc., The Boeing Company, DaimlerChrysler, Ford Motor Company, General Motors Corporation, Hussmann Refrigera�tion, J.W. Aluminum, Monsanto Company, Pfizer, Precoat Metals, Procter & Gamble Manufacturing, Nestlé Purina, and Solutia.


� The Missouri Joint Municipal Electric Utility Commission filed a motion for leave to withdraw from the case on February 18, 2005. That motion is granted herein.  


� Section 393.170.3, RSMo 2000.  


� St. ex rel. Doniphan Telephone Co. v. P.S.C., 377 S.W.2d 469, 474 (Mo. App., K.C.D. 1964).   


� St. ex rel. Intercon Gas, Inc. v. Public Service Com., 848 S.W.2d 593, 597-598 (Mo. App., W.D. 1993); St. ex rel. Beaufort Transfer Co. v. Clark, 504 S.W.2d 216, 219 (Mo. App., K.C.D. 1973). 


�  St. ex rel. Beaufort Transfer Co. v. Clark, supra;  St. ex rel. Transport Delivery Co. v. Burton, 317 S.W.2d  661 (Mo. App., K.C.D. 1958).   


�  St. ex rel. Intercon Gas, supra;  St. ex rel. Ozark Elec. Coop. v. Public Serv. Comm'n, 527 S.W.2d 390, 392 (Mo. App., K.C.D. 1975).
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