STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 29th day of March, 2005.

In the Matter of the Application of Network US, Inc.,
)

d/b/a CA Affinity, for Approval of Transfer of Assets
)
Case No. XM-2005-0105
from ConnectAmerica, Inc., and for Waiver.

)
Tariff File YX-2005-0554

In the Matter of the Joint Application of Network US,
)

Inc., d/b/a CA Affinity, and Motion Telecom, Inc.,
)
Case No. XM-2005-0124

for Approval of Transfer of Assets.

)
Tariff File YX-2005-0554

ORDER APPROVING TRANSFER OF ASSETS, 

APPROVING TARIFF, CANCELLING CERTIFICATE

AND TARIFF, AND CLOSING CASES
Syllabus:
This order approves the transfer of assets and subscribers of ConnectAmerica, Inc., to Network US, Inc., doing business as CA Affinity, and approves CA Affinity's proposed revised tariffs that add the services and rates of ConnectAmerica and of Motion Telecom, Inc.
Procedural History:
On October 15, 2004, Network US, Inc., doing business as CA Affinity, filed its Application seeking approval of its acquisition of the assets and customers of ConnectAmerica, Inc. The Commission docketed that case as Case No. XM‑2005‑0105.  Thereafter, on October 19, CA Affinity supplemented its Applica​tion.  On December 28, the Commission directed its Staff to file its Memorandum and Recom​mendation on January 28, 2005.  Instead, on January 27, CA Affinity filed a tariff.  After several extensions, that tariff is now designated to become effective on April 4.  The underlying acquisition has never yet been approved.  

On November 3, 2004, CA Affinity and Motion Telecom, Inc., filed a Joint Application for approval of the transfer of most of the assets, including the subscribers, of Motion Telecom to CA Affinity and for a waiver of the Commission rule requiring customer authorization and verification of changes in telecommunications providers.  The Commission docketed this application as Case No. XM‑2005‑0124. On November 30, the Commission granted the application.  That order required CA Affinity to file appropriate revised tariffs no later than December 20; and CA Affinity eventually filed the tariffs on January 27, 2005.  They are the same tariffs that are now pending in Case No. XM‑2005‑0105, which is why the two cases are being resolved in a single order. 
CA Affinity's Acquisition of the Assets of ConnectAmerica:
The Application that CA Affinity filed on October 15, 2004, states that, on July 8, 2004, CA Affinity acquired all of the Missouri telecommunications assets of ConnectAmerica at a foreclosure sale.  Due to the exigent circumstances, CA Affinity acquired ConnectAmerica's assets although it did not yet have authority from this Commission to do so.  CA Affinity states that ConnectAmerica was in financial difficulties at the time, such that service to its Missouri subscribers would have been interrupted had CA Affinity not acted.  As a result of the sale, service has not been interrupted and ConnectAmerica's Missouri subscribers continue to pay the same rates and receive the same services as before.  CA Affinity explains that its failure to obtain Commission approval sooner was due to mere inadvertence. 
The Application further states that CA Affinity is an Illinois corporation with its principal place of business in Chicago.  This Commission granted a certificate to provide competitive, intrastate, interexchange telecommunications services ("IXC") in Missouri to CA Affinity in Case No. TA‑2002‑188.  ConnectAmerica is a Delaware corporation also headquartered in Illinois.  The Application states that, although ConnectAmerica holds a competitive IXC certificate granted by this Commission in Case No. TA‑98‑67 dated October 8, 1997, it no longer has any customers or operations in Missouri.  The Commission notes that it cancelled ConnectAmerica's certificate and tariff on December 4, 2004, in Case No. TD‑2003‑0582.  
The Application states that, upon its acquisition of ConnectAmerica's assets, CA Affinity notified ConnectAmerica's Missouri customers and advised them of their right to switch service to another provider.  CA Affinity has provided uninterrupted service to ConnectAmerica's Missouri customers at unchanged rates since July 8, 2004, and CA Affinity intends to revise its tariffs to continue service to ConnectAmerica's customers under the same rates and conditions as ConnectAmerica provided.  The Application states that the acquisition has been, and will continue to be beneficial to the affected customers and consistent with the public interest.  The sale of assets had no tax impact on any political subdivision in Missouri and CA Affinity has no pending or final judgments against it from any state or federal agency involving customer service or rates.  CA Affinity states that it is current on Missouri assessments and fees and in filing its annual reports.

Staff filed a Memorandum and Recommendation on March 23 in each case.  With respect to Case No. XM‑2005‑0105, Staff states its opinion that the transfer is not detrimental to the public interest and should be approved.  With respect to the requested waiver of Commission Rule 4 CSR 240‑33.150, the "Anti-Slamming" Rule, Staff states that the rule has been amended since the Application was filed such that a waiver is no longer necessary.  CA Affinity has complied with the amended rule.  Staff confirms that CA Affinity is current with respect to Commission assessments and annual reports.  

The standard for approval of a sale of assets is that the sale will not be detrimental to the public interest.
  The Commission has reviewed the Application and Staff’s Recom​mendation and finds that the transfer of assets will have no adverse impact on the Missouri customers of ConnectAmerica.  The Commission finds that the transaction is not detrimental to the public interest and should be approved prospectively.  The Commis​sion also determines that waiver of 4 CSR 240‑33.150 is no longer necessary in view of the amendment of that rule.  The Commission notes that the customers of ConnectAmerica have received an appropriate notice.  

The Proposed Revised Tariff:
As stated above, CA Affinity filed a tariff on January 27.  CA Affinity is a competitive carrier.  The tariff concerns both Case No. XM‑2005‑0105 and Case No. XM‑2005‑0124.  After several extensions, that tariff is now designated to become effective on April 4.  
The proposed revised sheets incorporate both Motion's service plans and rates and ConnectAmerica's service plans and rates, as well as CA Affinity's existing tariff provisions.  Changes include the introduction of a new residential customer long distance calling plan, the "Discount Nights and Weekends Plan," increased rates for Directory Assistance, use of a Pay Telephone and dishonored checks, and the deletion of certain CA Affinity calling plans which had no subscribers.  Staff recommends that the Commission allow the proposed revised sheets to become effective.  
Cancellation of Motion Telecom's Certificate and Tariff;  Closure of Cases:
In its Order of November 30, 2004, in Case No. XM‑2005‑0124, the Commission directed the parties to advise it of the completion of the acquisition transaction so that the certificates and tariff of Motion Telecom, Inc., could be cancelled.  With the approval of the tariff that is the subject of this order, that transaction is complete.  Therefore, the Commission will cancel the certificate and tariff of Motion Telecom, Inc.

The Commission will also close both Case No. XM‑2005‑0105 and XM‑2005‑0124 following the effective date of this Order.  

IT IS THEREFORE ORDERED:
1. That the Application of Network US, Inc., doing business as CA Affinity, filed on October 15, 2004, and docketed as Case No. XM‑2005‑0105, seeking leave to acquire the assets of ConnectAmerica, Inc., is approved, except that the included request for a waiver of Commission Rule 4 CSR 240‑33.150 is denied as moot in view of the intervening amendment of that rule.  Network US, Inc., doing business as CA Affinity, may take all lawful and necessary actions to complete the acquisition herein approved.  
2. That the proposed revised tariff sheets filed by Network US, Inc., doing business as CA Affinity, on January 27, 2005, Tariff File YX‑2005‑0554, and substituted on March 21, 2005, are approved as substituted for service rendered on and after April 4, 2004.  The specific sheets approved are:

               P.S.C. Mo. Tariff No. 1—Telecommunications Tariff               
1st Revised Sheets 1 through 3, cancelling Original Sheets 1 through 3

1st Revised Sheet 19, cancelling Original Sheet 19

1st Revised Sheets 25 through 30, cancelling Original Sheets 25 through 30

Original Sheets 31 through 46

3. That the certificate of competitive, intrastate, interexchange telecommunications service authority granted to Motion Telecom, Inc., in Case No. XA‑2004‑0037, effective August 28, 2003, and its tariff, approved effective the same day, are cancelled.  The specific sheets cancelled are:

           P.S.C. MO. No. 1          
Original Sheets 1 through 34
4. That this order shall become effective on April 4, 2005.  
5. That Case No. XM‑2005‑0105 and Case No. XM‑2005‑0124 shall be closed on April 5, 2005.  

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )
Davis, Chm., Murray, Gaw, Clayton,

and Appling, CC., concur.
Thompson, Deputy Chief Regulatory Law Judge
� State ex rel. Fee Fee Trunk Sewer, Inc. v Litz, 596 S.W. 2d 466, 468 (Mo. App., E.D. 1980).
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