BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
)

Order Authorizing the Sale, Transfer and Assign-
)

ment of Certain Assets, Real Estate, Leased

)
Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

ORDER CONCERNING DISCOVERY CONFERENCE

Procedural History:

On March 10 and 11, 2004, discovery conferences were convened pursuant to Commission Rule 4 CSR 240-2.090(8)(B).  Notice of the March 10 conference was sent to all parties on March 5.  Notice of the March 11 conference was faxed to all parties on March 10, the day that the conference was requested.  The conferences were recorded.  Portions of the March 10 conference were conducted in camera to protect Highly Confidential information.  Public Counsel John Coffman appeared with Ryan Kind of his office on March 10.  Union Electric Company, doing business as AmerenUE, appeared telephonically by James Lowery of Smith Lewis, L.L.P., of Columbia, Missouri, at both conferences.  The Commission's Staff appeared by Steven Dottheim, Chief Deputy General Counsel, and Lera Shemwell, Senior Counsel, at both conferences.  No other parties appeared.  The transcripts were filed on March 12, 2004.

Discovery Before the Public Service Commission:

Discovery is available in cases before the Commission on the same basis as in civil cases in circuit court.
  Likewise, the scope of discovery is the same as in civil cases generally under Supreme Court Rule 56.01(b)(1), which provides:

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

“Relevant” evidence is that which tends to prove or disprove a fact of consequence to the pending matter.
  

In a civil case, relevance is deter​mined by reference to the pleadings.
 In Commission proceedings, evidentiary relevance is determined by reference to the Commis​sion's statutory mandate as well as the pleadings and testimony filed by the parties.  Thus, for example, the Commission's obligation in a general rate case is to consider "all relevant factors" in setting just and reasonable rates, not merely those that the parties have included in their pleadings.
  The Commission is also mandated to ensure that utility facilities are safe and adequate and that charges are just and reasonable, not in excess of those permitted by law or Commission order, and not discriminatory or preferential.
  The Commission must also examine the quality of the Company's service and product and determine whether improve​ments are needed to protect the interest and welfare of the public and the safety and health of the Company's customers and employees.
  The Commission is expressly required to examine the dealings of regulated entities with their unregulated affiliates.
  These issues are relevant in actions before the Commission whether or not they appear in the pleadings.

In the present case, Union Electric seeks authority to transfer its Illinois gas and electric customers, and some of the facilities used to serve them, to its Illinois affiliate, AmerenCIPS.  Union Electric states that its purpose is to simplify its regulatory environment in that, if the transfer is approved, it will henceforth deal with only one state regulatory commission rather than two.  In determining whether to grant a proposed transfer of assets, the Commission examines the circumstances for any detriment to the public interest.

The various privileges apply to discovery in Commission proceedings just as they do in circuit court.
  The party raising these defenses has the burden of establishing them.
  The same time limits and sanctions apply to discovery in Commission proceedings as apply 

in civil cases generally.
  Thus, parties may freely make use of depositions, written interrogatories, requests for production, and requests for admissions.
  In addition, parties before the Commission may employ the data request, “an informal written request for documents or information, which may be transmitted directly between agents or employees of the commis​sion, public counsel or other parties to a proceeding before the commis​sion.”
  Responses to data requests are due within 20 days of receipt of the request, but need not be made under oath nor in any particular format.
  Objections are due within ten days of the receipt of the request.
  Sanctions for noncooperation are the same as those applicable to other forms of discovery.
 

Missouri courts have recognized an affirmative duty to prevent the “[s]ubversion of pre‑trial discovery into a ‘war of paper,’ whether to force an adversary to capitulate under economic pressure or to inflate billable hours[.]”
  To that end, 

in ruling upon objections to discovery requests, trial judges must consider not only questions of privilege, work product, relevance and tendency to lead to the discovery of admissible evidence, but they should also balance the need of the interrogator to obtain the information against the respondent's burden in furnishing it.  * * *  Thus, even though the informa​tion sought is properly discoverable, upon objection the trial court should consider whether the information can be adequately furnished in a manner less intrusive, less burdensome or less expensive than that designated by the requesting party.

Discussion:

The March 10 conference concerned data requests directed by Union Electric to Public Counsel and data requests directed by Public Counsel to Union Electric.  The March 11 conference involved data requests directed by Staff to Union Electric.  All of the data requests were presumed to be subject to motions to compel.  

A.

Union Electric's Data Requests Directed to Public Counsel

At the conference on March 10, Union Electric and Public Counsel announced that Public Counsel had agreed to supplement its responses to Union Electric's DRs 9 and 10.
  

B.

Public Counsel's Data Requests Directed to Union Electric

1.
DRs 551, 552, 553, 555, 556, and 570:

Public Counsel first announced that it would not be necessary to take up DRs 551, 552, 553, 555, 556, and 570.  

2.
DRs 594, 595, 596, 597, 598, and 600:

This series of DRs was faxed to Union Electric on January 9.  Union Electric faxed its objection letter to Public Counsel on January 20.  Public Counsel has waived the untimeliness of Union Electric's objections.

DR 594 seeks "the most recently created draft of the Ameren strategic plan for Ameren's generation business line."  DR 595 seeks "the Ameren strategic plan for Ameren Fuels and Services."  DR 596 seeks "a copy of Ameren's quarterly Key Performance Indicator Reports for Energy Delivery for the last two years."  DR 597 seeks "a copy of Ameren's quarterly Key Performance Indicator Reports for Ameren's generation business line for the last two years."  DR 598 seeks "a copy of Ameren's quarterly Key Performance Indicator Reports for UE Generation for the last two years."  DR 600 seeks "a copy of Ameren's quarterly Key Performance Indicator Reports for Ameren Fuels and Services for the last two years."  

Union Electric objected that all of these DRs are irrelevant and not likely to lead to the discovery of admissible evidence.  

Public Counsel stated that it is his understanding that the Ameren group organizes its operations into "business lines" in which both regulated and unregulated entities participate.  Therefore, Ameren's "generation business line" includes Union Electric as well as other regulated and unregulated participants.  "Energy Delivery" is another such business line.  Public Counsel reminded the Commission that Union Electric asserted, in its application in this case, that the proposed transfer is the "least cost option" for providing additional generation capacity for Ameren's Missouri service area.  The Commission notes that Union Electric's application stated as follows, at Paragraph 14:

In particular, the transfer will provide AmerenUE’s Missouri electric customers with additional generation to meet their capacity and energy needs beginning in 2004 and beyond, and will continue to provide these customers with least cost resources by which to meet their future capacity and energy needs.

Public Counsel asserted that this particular allegation of the application is very much in dispute.  Public Counsel further stated his conviction that the evidence adduced in this case will show that the Ameren group is centrally-directed and that all resource planning decisions for the group or any member of it are relevant to this case.  

Union Electric, in response, stated that this series of DRs simply is not focused on the material issue of this case, namely, whether Union Electric's proposed transfer of its Metro East assets would be detrimental to the public interest.  The DRs inquire into the activities of both regulated and unregulated entities that are simply not germane to the proposed transaction.  Union Electric further responded that, even if the Ameren group is centrally directed and engages in centralized resource planning as Public Counsel contends, that has no bearing on whether the proposed transaction will impair Union Electric's ability to serve its Missouri customers.  

With respect to DR 595, Public Counsel asserted that Ameren Fuels and Services manages SO2 allowances for the entire Ameren group, including Union Electric.  Public Counsel reminded the presiding officer that he previously permitted discovery as to SO2 allowances in this case.  Union Electric responded that it has received nearly 50 DRs from Public Counsel relating to SO2 allowances, some of which are intended to discover whether the Ameren group has complied with an order of the Commission issued in another case.  Union Electric stated, again, that this proposed discovery seems to be irrelevant to the only issue in the present case, namely, will the proposed transfer produce a detriment to the public interest. 

Union Electric also responded that it was not certain whether the Key Performance Indicator Reports sought in DRs 596, 597, 598, and 600 even exist.  Of course, Union Electric cannot produce an item that does not exist and, further, it need not create such a report for purposes of discovery.

DRs 594 and 597 are relevant because "Ameren's generation business line" includes Union Electric, Ameren's Missouri-regulated entity.  As a general proposition, every inquiry that relates to the operations of Union Electric – the Missouri-regulated entity – will be relevant for the purposes of discovery in this case.  Therefore, it is immediately apparent that DR 598 is relevant because it concerns "UE Generation," that is, the activities of the Missouri-regulated entity.  For the same reason, DR 596 is relevant, because "energy delivery" is a business line whose activities include Union Electric.  DRs 595 and 600 are relevant because Ameren Fuels and Services, an affiliate of Union Electric, manages SO2 allowances for all members of the Ameren group, including Union Electric.  SO2 allowances are an integral component of the operations of the Missouri-regulated entity and Ameren's practice of allowing an unregulated affiliate to manage those allowances for Union Electric necessarily brings that unregulated affiliate within the ambit of this Commission's scrutiny.

Public Counsel's motion to compel is granted with respect to DRs 594, 595, 596, 597, 598, and 600, to the extent that the requested strategic plans and Key Performance Indicator Reports actually do exist.  

3.
DRs 613, 614 and 617:

This series of DRs was faxed to Union Electric on February 17.  Union Electric timely faxed its objection letter to Public Counsel on February 23. 

DR 613 states:

AmerenUE's response to OPC DR No. 566 stated in part that "the [EEI] contract does not extend beyond [December of 2005] and it is unknown as to what EE Inc.'s plans are after that date.  AmerenUE owns 40 percent of EEI, while AmerenUE's non-regulated "genco" affiliate, Ameren Energy Generating Company (AEG), owns 20% of EEI.  Please provide a copy of all power purchase contracts between AEG or other non-regulated AmerenUE affiliates and EEI for output from EEI's Joppa plant where the contracts include time periods subsequent to December, 2005.

DR 614 states:

AmerenUE's response to OPC DR No. 566 stated in part that "the [EEI] contract does not extend beyond [December of 2005] and it is unknown as to what EE Inc.'s plans are after that date.  AmerenUE owns 40 percent of EEI, while AmerenUE's non-regulated "genco" affiliate, Ameren Energy Generating Company (AEG), owns 20% of EEI.  Please provide a copy of all documents possessed by AEG, EEI or other non-regulated AmerenUE  affiliates that contain descriptions of, or reference to, possible plans for any of AmerenUE's non-regulated affiliates to purchase output from EEI's Joppa plant  subsequent to December, 2005.  

DR 617 seeks a list of all current members of EE Inc.'s Board of Directors and, for each board member, the sponsoring company with which they are affiliated.  

Union Electric objected that all of these DRs are overbroad and remote, irrelevant, and not likely to lead to the discovery of admissible evidence.  Additionally, Union Electric raised the additional objection of privilege with respect to DR 614.  

As to relevance, Public Counsel stated his opinion that extending the EEI contract would be a lesser-cost option than the Metro East transfer.  EEI is an Illinois corporation named Electric Energy, Inc., that owns a generating plant at Joppa, Illinois.  The Joppa plant is a 1,000-megawatt, coal-fired, base-load plant that produces very inexpensive power.  Union Electric owns 40 percent of EEI and has received 40 percent of the output of the Joppa plant for over 50 years.  AEG, an unregulated affiliate of Union Electric, owns an additional 20 percent of EEI.  The remaining 40 percent is owned by other electric utilities unrelated to Union Electric.  The existing contract between Union Electric and EEI will expire in December 2005.  Public Counsel seeks to investigate whether Union Electric's share of the output of the Joppa plant will be redirected to the potentially more profitable wholesale power market and replaced by the more costly output of the plants now serving the Metro East area.  Public Counsel also pointed out that Union Electric, in the 1970s, mortgaged some of its system assets to finance upgrades at the Joppa plant.

Union Electric argued that these requests are irrelevant because Union Electric's share of EEI is simply an investment, one made by Union Electric's shareholders, not by the ratepayers.  Ameren does not control EEI and cannot dictate where it sells its power or the price thereof.  Although the Ameren group is the majority shareholder, through its two subsidiaries, Ameren has duties to the minority shareholders that prevent Ameren from diverting the output of the Joppa plant to its exclusive benefit.  Union Electric also maintained that these DRs are overbroad and remote in seeking "copies of all documents" and in inquiring as to AEG's relationship with EEI.  AEG is an unregulated affiliate of Union Electric and EEI is a power-producer that Union Electric does not own or control.  Finally, the bonds issued in the 1970s to upgrade the Joppa plant and supported by a mortgage on some of Union Electric's assets have long since been paid off, at no cost to any Missouri ratepayers.

DRs 613 and 614 are relevant because Union Electric, the Missouri-regulated entity, owns a significant portion of EEI and has, thus far, received an equivalent portion of the Joppa plant's low cost output.  Since the Ameren group owns 60 percent of EEI, the Ameren group can certainly ensure that Union Electric continues to receive 40 percent of the Joppa plant's output, at a reasonable price.  Clearly, the Joppa plant was a joint venture of several regulated electric utilities that was intended to provide a source of low cost energy proportional to the original investment.  Whether or not this Commission has any regulatory authority with respect to the output of the Joppa plant, it is undeniably a matter of interest and it is relevant to Public Counsel's exploration of the assertion, set out above, in Paragraph 14 of Union Electric's application filed herein.

Are DRs 613 and 614 overbroad?  No, because they are temporally-limited to purchase power contracts and documents relating to EEI's intentions after December 2005.  Discovery requests that contain no temporal limitation may be overbroad.
  It is noteworthy that Union Electric has not objected that it cannot obtain these items from its affiliates or from EEI; neither has it objected that doing so would be unduly burdensome.  With respect to DR 614, Union Electric need not produce any item that is privileged; however, it must provide a privilege log of those items to the Public Counsel.

Public Counsel's motion to compel is granted with respect to DRs 613 and 614, except that Union Electric need not produce any item for which it claims a privilege. 

As to DR 617, it is relevant because it will show the degree to which the Ameren group controls EEI’s decision-making.  A simple list of board members with their sponsoring corporations is not overbroad.  Public Counsel's motion to compel is granted with respect to DR 617. 

4.
DRs 621, 622, 623, 624, 625, 633, 634, 635, 636, 637 HC, 638 HC, and 639 HC:

This series of twelve DRs was faxed to Union Electric on February 23.  Union Electric faxed its objection letter to Public Counsel on March 1.  

At the conference, Public Counsel withdrew his motion to compel responses to DRs 637 HC, 638 HC, and 639 HC.  

DR 621 seeks "a comprehensive description of the system of controls (e.g. trading parameters, credit limits, sign off on major transactions by upper management, etc.) for the sale, loan, or swap of SO2 emission allowances that Ameren and its affiliates currently have in place."  DR 622 seeks "a copy of all documentation of the system of controls (e.g. trading parameters, credit limits, sign off on major transactions by upper management, etc.) for the sale, loan, or swap of SO2 emission allowances that Ameren and its affiliates currently have in place."  DR 623 seeks "all documentation showing that sales and swaps of AmerenUE SO2 allowances from January 1, 2000 through the current date have been approved by the senior management of Ameren."  DR 624 is identical to DR 623, except that the last word is changed to "AmerenUE."  DR 625 seeks "all documentation (e.g. agency agreements) showing that Ameren Fuels and Services (AFS) has been authorized to act as AmerenUE's agent for the purpose of executing sales, swaps and loans of AmerenUE's SO2 emission allowances."  DRs 633, 634, 635, and 636 seek specific numbers, and supporting work papers, of Union Electric's SO2 allowances.  

Union Electric objected that all of these DRs are irrelevant and not likely to lead to the discovery of admissible evidence, overbroad and unduly burdensome, seek privileged information, and concern entities other than Union Electric.

It is immediately apparent that ten of these DRs are relevant because they pertain directly to the activities and operations of Union Electric.  In this group are DRs 623, 624, 625, 633, 634, 635, 636, 637 HC, 638 HC, and 639 HC, all of which concern Union Electric's SO2 allowances.  As stated above, any aspect of the operation of Union Electric, the Missouri-regulated entity, is relevant for discovery purposes.  For the same reason, DRs 621 and 622 are also relevant, because the SO2 allowances being traded include those of Union Electric and Public Counsel has asserted, and Union Electric has not denied, that AFS manages the SO2 allowances on behalf of Union Electric and the other group entities.
  

However, a relevant request can be overbroad or unduly burdensome, or both.  It is also immediately apparent that certain aspects of these DRs are indeed objectionable on these grounds.  DRs 623 and 624 are overbroad and unduly burdensome in their requests for "all documentation."  It will be a sufficient response to these DRs to answer simply "yes" or "no."

Finally, Union Electric need not produce any information or documents in response to these DRs for which it claims a privilege; however, it must produce a privilege log listing the items withheld.

Public Counsel's motion to compel responses to DRs 621, 622, 623, 624, 625, 633, 634, 635, and 636 is granted as explained above.

5.
DRs 626 and 627:

These DRs were faxed to Union Electric on February 23.  Union Electric faxed its objection letter to Public Counsel on March 1.  Public Counsel contends that Union Electric's objections were untimely, and were therefore waived, because they were received after 5:00 p.m. on the last permissible day for objections.  Union Electric, in response, states that the discovery rules with their deadlines are not intended to disqualify objections, like those here, that were made in good faith but missed the deadline by mere minutes.  Union Electric further stated that Public Counsel has not shown that he has suffered any prejudice.  Public Counsel was not able to show any prejudice at the conference of March 10.
  

It is not clear that an objection letter, received in Public Counsel's office by fax at 5:16 p.m. on the last day to make an objection is, in fact, late.  Under Commission Rule 4 CSR 240-2.080(18)(C)2, service by facsimile transmission is complete upon actual receipt.  Neither Commission Rule 4 CSR 240-2.050, relating to the computation of time, nor Rule 4 CSR 240-2.090, relating to discovery, contains nothing helpful in resolving this question.  The Commission's order in this case of December 2, 2003, shortening the interval for objections to five days, also does not provide guidance in determining whether an objection letter received after the close of business on the last possible day is untimely.

The decisive point is that there is no showing of prejudice.  In the absence of any showing of prejudice, there is no compelling reason to exclude Union Electric's objections from the analysis.  Therefore, they shall be deemed timely.  

DR 626 states in pertinent part:

NRG has asserted in FERC Docket No. EC-03-53 that it expressed an interest in selling its Audrain County, Missouri gas-fired power plant to AmerenUE.  Please provide a copy of all documents that AmerenUE or its affiliates possess or have access to that contain expressions of interest by NRG (or its agents) in the possibility of selling the NRG Audrain plant.

DR 627 states in pertinent part:

Please provide a copy of all documents that have been created by or for AmerenUE or its affiliates within the last three years that contain descriptions or analysis of, or references to, the possibility of purchasing the NRG Audrain plant.

Union Electric objected that both of these DRs are irrelevant and not likely to lead to the discovery of admissible evidence, overbroad and unduly burdensome, and seek privileged information. 

Public Counsel stated that he possesses a document, found within the public domain, that shows that NRG would like to sell its Audrain County generator to Union Electric.  The plant in question is a 600-megawatt, gas-fired, "peaking" plant that has not been operated during the past couple of years, at least.  It is located near Mexico, Missouri.  The plant was built on speculation by an independent power producer.  Evidently, the present owner or owners are eager to sell it and it is thus available at a favorable price – Public Counsel referred to "a very discounted offer."  

Union Electric, in response, contends that the Audrain plant is troubled by design defects and other problems of such significance that Union Electric simply does not want to buy it.  Union Electric further asserted that Public Counsel is already in possession of all of the information relating to the Audrain plant from a FERC docket in which Public Counsel is a party.  Union Electric states that NRG has opposed before the FERC another transfer planned by Ameren and has consequently placed a great deal of information concerning the Audrain plant into evidence in that docket.  Union Electric further asserted that the FERC docket contains "substantial sworn testimony and evidence before the FERC that's available and has been available to Public Counsel of AmerenUE witnesses that give great detail . . . about concerns and problems with that plant."

DRs 626 and 627 are certainly relevant to Public Counsel's investigation of whether or not the Metro East transfer is the least cost option, an allegation made by Union Electric in its application.  However, as stated above, a relevant request can be overbroad or unduly burdensome or both.  Both DRs 626 and 627 are unduly burdensome because they seek "all documents" of Union Electric and its affiliates.  The amount of effort likely to be expended in finding all documents within the scope of these DRs is substantial.  Both DRs are also overbroad because their language is not sufficiently precise that Union Electric can readily determine which documents fall within the requests and which do not.  Finally, in view of the fact that Public Counsel is already in possession of a great deal of information regarding the Audrain plant, there is no reason to compel responses to these overbroad and burdensome DRs.

Public Counsel's motion to compel responses to DRs 626 and 627 is denied.  Because the DRs are denied for other reasons, there is no reason to reach the issue of privilege.  

C.

Staff's Data Request Directed to Union Electric

Staff faxed its DR 0070 to Union Electric on March 4.  Union Electric faxed its objection letter to Staff on March 9.  

DR 0070 seeks "access to all documents received from (1) CilCorp and (2) Illinois Power during Ameren's due diligence review prior to Ameren's agreement to purchase (1) CilCorp and (2) Illinois Power.  a) Please allow Staff to copy pages from the documents provided at the time of its review.  (Copies of all documents copied will be provided to Mary Hoyt.)  b) Please set up a tentative meeting for Staff with an employee of Ameren that participated in the review process to discuss the due diligence review conducted by Ameren.

Union Electric objected that this DR is irrelevant, not likely to lead to the discovery of admissible evidence, overbroad, unduly burdensome, seeks documents in the possession, custody and control of an entity not subject to regulation by this Commission, and seeks documents as to which a duty of confidentiality is owed to third parties.  Union Electric further objected, "This Data Request is also improper in that it seeks to compel Ameren employees to hold a meeting to discuss matters relating to the acquisition by Ameren Corporation, which is not a party to the present case, of the stock of companies that are not parties to this case."

Staff stated that, in view of the fact that Union Electric's application in this matter prays that the Commission find the consideration received by Union Electric from AmerenCIPS for its Metro East operations to be "reasonable and prudent," Staff has a corresponding obligation to thoroughly investigate and evaluate the adequacy of that compensation.  The DR in question seeks access to the analyses performed by Ameren where an arm's length transaction was contemplated.  Staff believes that these analyses will provide a benchmark to which the analysis performed by Union Electric in the present case can be usefully compared.  Staff stated that it suspects that Union Electric's analysis in the present case has been much less thorough than the analyses performed prior to the purchases of CilCorp and Illinois Power.  Staff further stated that Union Electric proposes that the compensation to be paid in the present case be based upon net book value rather than market value.  Staff states that it is unable to evaluate this proposal because Union Electric has not done the work necessary to even establish market value.  Furthermore, Staff asserts that Union Electric is obliged, under the Commission's affiliate transaction rules, to transfer assets to an affiliate at the higher of market value or book value.
  

Union Electric explained that the "due diligence review" prior to each of the purchases referred to in the DR involved certainly thousands, and possibly tens of thousands, of pages of documents and dozens of Ameren employees.  Union Electric stated that those documents could not possibly be relevant to the present proposed transaction.  Furthermore, Union Electric denied Staff's contention that those documents could serve as a useful yardstick in the present case, given that the proposed transaction at issue here is much smaller and concerns assets owned by Union Electric for many years, that it is already in possession of all necessary and useful information concerning.

Staff responded that it agreed that there may well be many documents.  However, Staff stated that it believes that there is an index of documents in each case.  Staff reiterated that its concern is to compare the scope of Union Electric's analysis in the present case to its analyses prior to its purchases of CilCorp and Illinois Power.  Staff further pointed out that its request is for access to the documents.  Staff is willing to travel to Ameren's premises to review the documents.  

Staff's motion to compel is denied.  The documents gathered and reviewed prior to Ameren's purchases of CilCorp and Illinois Power are simply not relevant to this transaction.  Nor does Staff even claim that it is interested in the contents of those documents.  Staff's aim, so it states, is to compare the amount of work Ameren is willing to do to protect its interests to the amount of work done in this case.  Staff's ultimate object, it is apparent, is to show that only a perfunctory analysis was done in this case where it is alleged that the holding company has ordered Union Electric and AmerenCIPS to engage in this transfer for its own purposes.

The credibility of Union Electric's analysis is, of course, entirely relevant.  But that is not what is at issue with this DR.  The documents Staff seeks access to are not themselves relevant to that question.  Therefore, Staff cannot have access to them.  Staff must find some other way to attempt to show that Union Electric's valuation of the compensation at issue in the present case is not credible.

Staff's motion to compel responses to DR 0070 is denied.  

IT IS THEREFORE ORDERED:
1. That Public Counsel shall supplement its responses to Union Electric's DRs 9 and 10.

2. That Public Counsel's Motion to Compel Responses to Data Requests 594, 595, 596, 597, 598, 600, 613, 614, 617, 621, 622, 623, 624, 625, 633, 634, 635, and 636 are granted as explained, and subject to the limitations, set out above.  Union Electric must provide a privilege log for all items withheld under a claim of privilege.  Union Electric need respond only "yes" or "no" to DRs 623 and 624.  

3. That Public Counsel's Motion to Compel Responses to Data Requests 626 and 627 are denied as explained above.  

4. That Staff's Motion to Compel Response to Data Request 0070 is denied as explained above.  

5. That privilege logs must be provided to the inquiring party no later than Noon on March 17, 2004.  

6. That this order shall become effective on March 16, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Kevin A. Thompson, Deputy Chief 

Regulatory Law Judge, by delegation 

of authority pursuant to Section 386.240, 

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 16th day of March, 2004.
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