BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI

In the Matter of the Petition 


)

for Arbitration of Unresolved 

)

Issues in a Section 251(b)(5) 


)
Case No. TO-2006-0147, et al. 
Agreement with T-Mobile USA, Inc.

)

(consolidated)
CINGULAR’S MOTION TO DISMISS

MC Cellular, LLC; Missouri RSA 11/12 Limited Partnership; Missouri RSA 9B1 Limited Partnership; Missouri RSA 8 Limited Partnership and New Cingular Wireless PCS, LLC, all doing business in Missouri as Cingular Wireless (“Cingular”), hereby file their Motion to Dismiss certain of Petitioners’ claims in the above consolidated arbitration proceedings.  In support of this Motion, Cingular alleges and states:

1.  CLEC CLAIMS

1.  Included in Petitioners’ claims against Cingular are claims filed by two Competitive Local Exchange Carriers (“CLECs”):  Mark Twain Communications Company (“Mark Twain”) and Green Hills Telecommunications Services (“Green Hills”).


2.  On December 20, 2005, the Commission entered its Order sustaining the Motion of T-Mobile USA, Inc. (“T-Mobile”) to dismiss the CLEC claims of Mark Twain and Green Hills.  In that Order, the Commission expressly held that “CLECs cannot compel wireless carriers to negotiate and arbitrate interconnection agreements.”


3.  The CLEC claims of Mark Twain and Green Hills against Cingular involve the same principles of law as the CLEC claims against T-Mobile that the Commission ordered to be dismissed.  Pursuant to the Commission’s Order, Mark Twain and Green Hills cannot pursue claims of arbitration against Cingular. 


4.  Accordingly, under the rationale explained in the Commission’s Order of December 20, 2005, the CLEC claims of Mark Twain and Green Hills against Cingular should be dismissed.

2.  CLAIMS FOR PAST COMPENSATION


5.  Included in the arbitration petition filed herein against Cingular are claims for compensation for traffic allegedly exchanged between the parties from 1998 through the date in 2001 when Petitioners filed wireless termination tariffs.


6.  On December 30, 2005, the Commission entered its Order sustaining T-Mobile’s Motion to Dismiss claims of Petitioners involving traffic allegedly exchanged between the parties prior to the filing of Petitioners’ wireless termination tariffs.  In ordering such claims dismissed, the Commission held:  “The Commission’s consideration of issues related to the interconnection agreement is therefore prospective.”


7.  Petitioners’ claims against Cingular for compensation for traffic allegedly exchanged prior to the filing of Petitioners’ wireless termination tariffs involve the same principles of law as Petitioners’ claims against T-Mobile for traffic allegedly exchanged during the same period.

8.  Accordingly, pursuant to the rationale explained in the Commission’s Order of December 30, 2005, Petitioners’ claims against Cingular for traffic allegedly exchanged prior to the filing of Petitioners’ wireless termination tariffs should be dismissed.

3.  PRAYER FOR RELIEF


WHEREFORE, Cingular prays for an order from the Commission, dismissing the following claims:


1.  The CLEC claims filed against Cingular by Mark Twain Communications Company and Green Hills Telecommunications Services.


2.  All Petitioners’ claims for compensation for traffic allegedly exchanged prior to the filing of Petitioners’ wireless termination tariffs in 2001.

Respectfully submitted,

/s/ John Paul Walters, Jr.
John Paul Walters, Jr.

Attorney for Cingular Wireless

Missouri Bar No. 42076

The Walters Law Firm

15 E. 1st Street

Edmond, OK  73034

405-359-1718 (Phone)

405-348-1151 (fax)

pwalters@sbcglobal.net
Mark J. Ashby

Senior Attorney

Cingular Wireless

5565 Glenridge Connector

Suite 1700

Atlanta, GA  30342

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document was sent by electronic mail on this 4th day of January, 2006, to the following parties:

W.R. England, III

Brydon, Swearengen & England P.C.

312 E. Capitol Avenue

P.O. Box 456

Jefferson City, MO  65102
Mark P. Johnson

Roger W. Steiner

Sonnenschein Nath & Rosenthal

4520 Main Street, Suite 1100

Kansas City, MO  64111

Paul S. DeFord

Lathrop & Gage LC

2345 Grand Boulevard

Suite 2800

Kansas City, MO  64108
/s/ John Paul Walters, Jr.

John Paul Walters, Jr.

� Order, December 20, 2005, Case No. TO-2006-0147.


� Order, December 30, 2005, Case No. TO-2006-0147.
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