STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 5th day of March, 2004.

In the Matter of the Public Counsel's Investigation
)

into Certain Resource Planning Decisions of

)
Case No. EO-2004-0263

The Empire District Electric Company.


)

ORDER DENYING PUBLIC COUNSEL'S MOTION

TO OPEN A CASE TO INVESTIGATE CERTAIN

RECENT RESOURCE PLANNING DECISIONS OF
       EMPIRE DISTRICT ELECTRIC COMPANY       
On December 18, 2003, the Office of the Public Counsel filed a Motion to Open Case, requesting that the Commission open a case to serve as a vehicle for Public Counsel's proposed investigation into certain resource planning decisions of Empire District Electric Company, and also to serve as a "receptacle" for Public Counsel's findings.  Public Counsel acted in response to Empire's public announcement, on December 3, 2003, that  it had "ended talks" with the City of Springfield and Tenaska, Inc., concerning the construction of a 600‑MW, coal-fired generating plant (a facility 50% larger than any of Empire's existing facilities).  Public Counsel explained that Empire meets with Staff and Public Counsel twice yearly to discuss resource planning;  the most recent such meeting occurred in November 2003.  At that meeting, Empire presented various future capacity options, including coal-fired, natural gas-fired and wind-driven, and an evaluation of current transmission constraints and needed upgrades, but did not refer to the upcoming announcement of December 3.

Empire responded to Public Counsel's motion on January 7, 2004, offering to provide a "presentation to the Commission" concerning its resource planning and its options to meet its customers' future energy needs.   Empire further explained that it serves 137,000 Missouri energy customers and 19,000 energy customers in other states.  It operates a 21‑MW facility at Asbury, a 271‑MW facility at Energy Center, a 389‑MW facility at State Line, an 80‑MW facility at Iatan, and a 16‑MW hydroelectric facility at Ozark Beach, as well as a 136‑MW facility in Riverton, Kansas.  Empire stated that it does not oppose Public Counsel's motion, but suggested that Public Counsel should be required to provide clarification, including:   (1) identification of the special circumstances, if any, that make the opening of a formal case appropriate; and (2) specification of Empire's business decisions or time period that are under review.  Empire further suggested that, if Public Counsel's motion is granted, then the Commission should require Public Counsel to file, by March 31, 2004, either a report indicating what additional steps should be taken by the Commission;  or a statement that the case is no longer necessary.  Finally, Empire suggested that the existing complaint process is a better mechanism for Public Counsel to use if it believes that Empire's resource planning decisions are not consistent with Empire's obligation to provide safe and adequate service at just and reasonable rates.

Staff also replied to Public Counsel's motion on January 7.  Staff stated that it also does not oppose the motion but does not believe that a formal proceeding is necessary.  Staff stated that it had its own concerns following the November 2003 meeting with Empire because "[w]hile some of the information provided by Empire in its presentation was consistent with past practices of Empire aimed at providing reliable power at low cost, other aspects of Empire's presentation were not."  Staff stated that it expressed its concerns in a letter to Empire in December 2003 and has requested more meetings to discuss resource planning.  Staff noted that talks with Empire will go on whether Public Counsel's motion is granted or not.  The main purpose of a formal case, in Staff's opinion,  is to bring the matter to the Commission's attention.

The Commission convened an "on-the-record" on February 20, 2004.  All of the parties appeared and were permitted to present their points of view.  Staff and Public Counsel noted that they possess statutory discovery authority even outside of a contested case.  The parties all agreed that Empire has cooperated with every discovery request and that no disputes have arisen.  Public Counsel was able to suggest only one reason why a case should be opened, namely, to provide an avenue for the resolution of discovery disputes should any arise.

The Commission has considered the pleadings filed by the parties and the "on-the-record" presentation.  In view of the fact that discovery is proceeding without any disputes, the Commission finds that a contested case is not necessary at this time.  As Empire pointed out, the formal complaint process is an avenue that any of these parties may resort to at any time.  Should a discovery dispute occur, a motion to compel may be filed in order to provide a forum for its resolution.  Finally, the Commission will invite Empire to provide a presentation regarding its resource planning on a date to be established in the future.

IT IS THEREFORE ORDERED:

1. That the Motion to Open Case filed by the Public Counsel on December 8, 2003, is denied.  

2. That this order shall become effective on March 15, 2004.  

3. That this case may be closed on March 16, 2004.  

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, and Clayton, 

CC., concur.

Thompson, Deputy Chief Regulatory Law Judge
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