BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Tariff Filing of The Empire
)

District Electric Company to Implement a
)

General Rate Increase for Retail Electric
)
Case No. ER-2004-0570

Service Provided to Customers in its Missouri
)
Tariff File No. YE-2004-1324

Service Area.



)

ORDER DIRECTING FILING REGARDING 

EX PARTE CONTACT AND HEARING PROCEDURE

On July 26 and 27, 2004, the Commission convened an “on-the-record presentation” on Empire’s motion to lift the suspension of its proposed Interim Energy Charge (IEC) rider.  At the on-the-record presentation, counsel for Intervenors Praxair and Explorer Pipeline, joined by the Public Counsel, objected to the Commission’s taking of evidence offered by Empire.  They contended that the Commission’s notice setting the on-the-record presentation, issued June 17, 2004, did not advise them that testimony would be taken.  The Commission took the proffered evidence over the objection.   The June 17 order is attached hereto and incorporated herein to facilitate the review of these matters. 

Counsel for Intervenors Praxair and Explorer Pipeline, joined by the Public Counsel, further objected that two ex parte communications had occurred, first between the presiding officer – Deputy Chief Administrative Law Judge Kevin A. Thompson – and counsel for Empire, James Swearengen, and second between the presiding officer and the Public Counsel.  In order to further explore the nature and timing of the communication between the presiding officer and James Swearengen, counsel for Intervenors Praxair and Explorer Pipeline called Swearengen as a witness.  The presiding officer overruled an objection raised by Swearengen and co-counsel Paul Boudreau, yet Swearengen refused to abide by the ruling and would not take the stand.  

Counsel for Intervenors Praxair and Explorer Pipeline then made an offer of proof as to what he believed the testimony of Mr. Swearengen would have shown.  It is noted that neither counsel for Intervenors Praxair and Explorer Pipeline nor the Public Counsel went so far as to characterize the communication between the presiding officer and Swearengen as an impermissible ex parte communication and both acknowledged that purely procedural ex parte communications are permissible.  Both counsel for Intervenors Praxair and Explorer Pipeline and the Public Counsel stated on the record that they saw no need to recuse the presiding officer from this matter.  

The Commission will now order the parties to state such specific further relief or proceedings as they believe are warranted or desirable in the circumstances. In order to exercise the ‘abundance of caution’ standard, the response to this order will be addressed by a judge who is not the presiding judge on this case.  A party’s failure to seek specific relief within the interval set by this order shall be construed to mean that party does not believe that any further relief is necessary.   

IT IS THEREFORE ORDERED:
1. That each party shall file a pleading regarding any request for relief, as described above, not later than August 16, 2004. 

2. That this order will become effective on August 4, 2004.  

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Dale Hardy Roberts, Chief Law Judge,

by delegation of authority pursuant to

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 4th day of August, 2004.

PAGE  
3

