STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 26th day of February, 2004.

In the Matter of the Application of Union Electric
)

Company, Doing Business as AmerenUE, for an
)

Order Authorizing the Sale, Transfer and Assign-
)

ment of Certain Assets, Real Estate, Leased

)
Case No. EO-2004-0108

Property, Easements and Contractual Agreements
)

to Central Illinois Public Service Company, Doing
)

Business as AmerenCIPS, and, in Connection

)

Therewith, Certain Other Related Transactions.

)

ORDER ON RECONSIDERATION CONCERNING DISCOVERY

Procedural History:

Union Electric Company, doing business as AmerenUE, seeks authority to transfer its Illinois gas and electric customers, and some of the facilities used to serve them, to its Illinois affiliate, AmerenCIPS.  Union Electric states that its purpose is to simplify its regulatory environment in that, if the transfer is approved, it will henceforth deal with only one state regulatory commission rather than two.  In determining whether to grant a proposed transfer of assets, the Commission examines the circumstances for any detriment to the public interest.  Consequently, litigation in this case will turn on the effects of the proposed transfer on the public.

On January 16, 2004, a discovery conference was convened pursuant to Commission Rule 4 CSR 240‑2.090(8)(B).  The conference was recorded.  Public Counsel John Coffman, the movant, appeared with Ryan Kind of his office.  Union Electric Company, doing business as AmerenUE, appeared telephonically by Joseph Raybuck, its Managing Assistant General Counsel.  The Commission's Staff appeared by Steven Dottheim, Chief Deputy General Counsel.  No other parties appeared.  The transcript was filed on January 20, 2004.

The Regulatory Law Judge ruled on each disputed matter at the recorded discovery conference and issued a written order by delegation on January 23 that embodied those rulings.  Union Electric filed its Motion for Reconsideration on January 30 and Public Counsel filed his Formal Motion to Compel and Response to Union Electric's Motion for Reconsidera​tion on February 10; Union Electric responded to Public Counsel on February 18.  Union Electric seeks reconsideration of only one adverse ruling by the Regulatory Law Judge.  Public Counsel, likewise, seeks reconsideration of only one adverse ruling.

Discussion:

A.

Public Counsel's DRs 532, 535 and 536 all refer to the Joint Dispatch Agreement.  Union Electric did not raise timely objections to any of these DRs.  Union Electric explained that it had already provided to Public Counsel all responsive material except that which it considered privileged.  The Regulatory Law Judge ruled that all claims of privilege were waived because they were not raised in a timely objection letter as required by Commission rule.  Union Electric seeks reconsideration.

This issue does not require extended discussion.  As Union Electric points out, the Commission has previously resolved this question in a dispute between these same parties, also involving the Joint Dispatch Agreement.
  On that occasion, the Commission held that claims of attorney-client privilege need not be raised within the ten‑day objection period specified by Commission Rule 4 CSR 240‑2.090(2).
  The Commission specifically determined that failure to raise a claim of attorney-client privilege within the ten‑day period did not amount to waiver of that privilege.
  The Commission will follow that ruling in this case.  Therefore, the Commission concludes that Union Electric is correct and that the ruling made by the Regulatory Law Judge must be vacated.  As is appropriate where a claim of privilege is raised, Union Electric is instructed to provide a "privilege log" to the Public Counsel, listing the documents in question, the date when each was created, and identifying the individuals privy to each.

B.

Public Counsel's DRs 571, 572 and 573 relate to various purchased‑power options available to Union Electric and its affiliates.  Union Electric fully responded for itself but raised a timely objection to these DRs to the extent that they seek information from entities other than Union Electric, asserting that they were "not relevant to any of the issues in the case and not likely to lead to the discovery of admissible evidence."  Public Counsel, however, argued that future resource planning is an important aspect of the proposed transaction.  The Regulatory Law Judge ruled that the requested material is not relevant and that Public Counsel has not shown that it is likely to lead to admissible evidence.  The Regulatory Law Judge suggested that a more narrowly drawn DR, inquiring whether any of Union Electric's affiliates have purchased-power contracts or opportunities at more advantageous terms than Union Electric, would be permitted.  Public Counsel seeks reconsideration of this ruling.

DR 571 seeks "a copy of all documents that Ameren or its affiliates have received from other entities (or their agents) within the last year that contain expressions of interest in discussing purchase power agreements of one year or longer for the sale of power to Ameren or its affiliates."

DR 572 seeks "a copy of all documents that have been created by or for Ameren or its affiliates within the last three years that contain descriptions or analysis of, or references to, the interest expressed by other entities (or their agents) that have contacted Ameren or its affiliates and expressed an interest in discussing the possible sale of generation facilities to Ameren or its affiliates."

DR 573 seeks "a copy of all documents that Ameren or its affiliates have received from other entities (or their agents) within the last three years that contain expressions of interest in discussing the possible sale of generation facilities to Ameren or its affiliates."

Discovery is available in cases before the Commission on the same basis as in civil cases in circuit court.
  Likewise, the scope of discovery is the same as in civil cases generally under Supreme Court Rule 56.01(b)(1), which provides:

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

“Relevant” evidence, in turn, is that which tends to prove or disprove a fact of consequence to the pending matter:  "evidence is relevant if it logically tends to prove or disprove a fact in issue or to corroborate other relevant evidence which is itself relevant and bears on a material issue."
  Note that under Rule 56.01(b)(1), discoverable matter need not be admissible, but must always be relevant.

Relevance is not the only factor that must be considered in resolving a discovery dispute.  Missouri courts have recognized an affirmative duty to prevent the “[s]ubversion of pre‑trial discovery into a ‘war of paper,’ whether to force an adversary to capitulate under economic pressure or to inflate billable hours[.]”
  To that end,

in ruling upon objections to discovery requests, trial judges must consider not only questions of privilege, work product, relevance and tendency to lead to the discovery of admissible evidence, but they should also balance the need of the interrogator to obtain the information against the respondent's burden in furnishing it.  * * *  Thus, even though the informa​tion sought is properly discoverable, upon objection the trial court should consider whether the information can be adequately furnished in a manner less intrusive, less burdensome or less expensive than that designated by the requesting party.

In a civil case, relevance is deter​mined by reference to the pleadings.
 In Commission proceedings, evidentiary relevance is determined by reference to the Commis​sion's statutory mandates as well as the pleadings and testimony filed by the parties.  A regulated utility cannot lawfully transfer any part of its system without Commission approval.
  

The cited statute does not include any standard by which to determine such questions and the Missouri Supreme Court consequently established one in 1934, stating that “[a] property owner should be allowed to sell his property unless it would be detrimental to the public.”
  Therefore, in determining questions of evidentiary relevance, we look to whether the item in dispute tends to show that the proposed transfer either will or will not result in some detriment to the public interest.

Some background is necessary to understand this discovery dispute.  Approval of the proposed transfer will permit Union Electric to use the generation assets that have been serving its Metro East customers to serve its growing Missouri load instead.  These assets include some existing coal-fired generating plants and a share of the output of the nuclear generating plant in Callaway County.  Public Counsel's concern is that these existing assets may not represent the "least cost" alternative for providing additional generation for Union Electric's Missouri ratepayers.  For example, Missouri ratepayers will have to shoulder a larger portion of the eventual cost of decommissioning the Callaway plant.  Public Counsel, there​fore, argues that the requested discovery is relevant because it will shed light on the rates that Union Electric's customers may pay in the future.  If the transfer would result in higher rates than would otherwise be the case, then the transfer may be detrimental to the public interest.

Public Counsel asserts that the requested discovery should be granted because the proposed transfer is not at arms' length and may not be in Union Electric's best interests.  Further, Public Counsel states that the decision to make the transfer originated at the holding company and is intended to advance the interests of the corporate group as a whole.  Gary Rainwater, COO of Union Electric and its chief resource planner, is also COO of the Ameren holding company.  Public Counsel reminds the Commission that it is authorized to scrutinize the transactions of a public utility with its unregulated affiliates.  

Union Electric admits that resource planning is important, although it insists that future capacity planning is not the primary purpose for the proposed transfer.  In any event, Union Electric asserts that the proposed transfer is the least-cost alternative for providing additional capacity for its Missouri service area.  Furthermore, the possible detriments that Public Counsel is here pursuing are remote and speculative.  Union Electric insists that the proper scope of discovery is limited to the purchased-power options available to Union Electric directly.  Transactions between Union Electric's unregulated affiliates and third parties are not, Union Electric asserts, within the permissible scope of discovery in this case.  These are not the sort of affiliate transactions that the Commission is authorized to scrutinize.

The scenario that Public Counsel seems to be exploring is one in which Ameren assigns its high‑cost generation to its regulated operations and deploys its low‑cost generation, whether purchased or organic, on the unregulated market.  This could be viewed as an attempt to maximize unregulated profits while forcing ratepayers to shoulder the cost of inefficient generating units.  However, as the Missouri Supreme Court has indicated, even the certainty of increased rates is only one factor for the Commission to weigh.
  The relevance of speculation concerning actions that may lead to future rate increases is therefore extremely limited.

In any event, Union Electric's obligation is to provide safe and adequate service at rates that are just and reasonable.  They need not be the lowest possible rates, merely reasonable rates.  The Missouri Supreme Court has held that while utility customers have a right to demand efficient service at reasonable rates, they may not dictate the methods employed in rendering service.
  Likewise, the Commission's authority to regulate does not include a right to dictate the manner in which a company shall conduct its business.
  It follows that the Commission may not dictate to Union Electric which of its plants it shall or shall not use to serve its Missouri load.  For these reasons, the possible impact of the proposed transfer on Union Electric's resource planning is remote and without much relevance.

It is true that the Commission is authorized and  required to examine the dealings of regulated entities with their unregulated affiliates.
  However, as Union Electric points out, that authority applies to transactions between the affiliates and the regulated entity.  It does not apply to transactions between the unregulated affiliates and third parties absent a specific showing of relevancy to transactions between the affiliates and the regulated entity.  The Commission lacks any general authority to pry into the affairs of unregulated companies, or the third parties that they do business with, merely because they are affiliates of regulated entities.

For these reasons, the Commission concludes that the Regulatory Law Judge correctly denied Public Counsel's motion to compel with respect to DRs 571, 572 and 573.

IT IS THEREFORE ORDERED:
1. That the Regulatory Law Judge's ruling with respect to Public Counsel's Motion to Compel Responses to Data Requests 532, 535 and 536 was erroneous to the extent that he concluded that Union Electric waived the attorney-client privilege by not timely asserting it.  Consequently, Ordered Paragraph No. 1 of the Commission's Order Concerning Discovery Conference, issued on January 23, 2004, is set aside and Public Counsel's Motion to Compel Responses to Data Requests 532, 535 and 536 is denied.  Union Electric shall provide a privilege log to Public Counsel listing all documents withheld.

2. That the Regulatory Law Judge's ruling with respect to Public Counsel's Motion to Compel Responses to Data Requests 571, 572 and 573 was correct.  Public Counsel's Motion to Compel Responses to Data Requests 571, 572 and 573 is denied.

3. That this order shall become effective on February 26, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, and 

Clayton, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge
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