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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI  

 
In the Matter of Proposed Revision to  
4 CSR 240-4.020. 

)
)
 

 
Case No. AX-2008-0201 
 

 
 

MISSOURI-AMERICAN WATER COMPANY’S 
COMMENTS CONCERNING PROPOSED AMENDMENTS  

 
 COMES NOW Missouri-American Water Company (MAWC) and provides the 

following comments concerning the proposed rule amendment that have been filed in 

this case: 

 1. On December 19, 2007, a group of entities filed a Motion for Proposed 

Rulemaking concerning the Commission’s rule concerning ex parte communications.     

 2. On January 31, 2008, MAWC filed comments in a related case (Case No. 

AO-2008-0192 -- In the Matter of a Review of the Missouri Public Service Commission’s 

Standard of Conduct Rules and Conflicts of Interest Statute).  While the proposal in that 

case is different from the amendments proposed in this case, both cases concern the 

Commission’s ex parte communication rule and some of MAWC’s comments are 

equally relevant to each.   Accordingly, MAWC provides these comments for 

consideration by the Commission. 

 3. In considering these recommendations the Commission must remember 

that it is limited by statute.  "The Public Service Commission is a creature of statute and 

can function only in accordance with the statutes.  Where a procedure before the 

Commission is prescribed by statute, that procedure must be followed." State ex rel. 

Monsanto Company, et al., v. Public Service Commission, et al., 716 S.W.2d 791, 796 

(Mo.banc 1986), citing State ex rel. Laclede Gas Co. v. Public Service Commission, 535 
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S.W.2d 561, 568 (Mo.App.1976).  Thus, any promulgation of rules must be consistent 

with the existing statutes which govern the Commission’s activities. 

 4. For purposes of this inquiry, two statutes should be kept close at hand.  

First, Section 386.210, RSMo, which was amended as recently as 2003, sets forth a 

fairly complete statement of permitted, if not encouraged, communications with 

commissioners.  The statute reminds us that the question concerning commissioner 

communications does not just impact public utilities.  It includes communications 

between commissioners and “members of the public, any public utility or similar 

commission of this and other states and the United States of America, or any official, 

agency or instrumentality thereof.”   

 5. It should also be remembered that Section 386.480, RSMo creates 

criminal liability for those Commission and Office of the Public Counsel (Public Counsel) 

personnel that divulge information provided by a utility without specific order to do so.  

This statute is important as it encourages the provision of sensitive information to the 

Commission and Public Counsel so that they can perform their jobs.  Section 386.480, 

RSMo states: 

No information furnished to the commission by a corporation, person or 
public utility, except such matters as are specifically required to be open to 
public inspection by the provisions of this chapter, or chapter 610, RSMo, 
shall be open to public inspection or made public except on order of the 
commission, or by the commission or a commissioner in the course of a 
hearing or proceeding. The public counsel shall have full and complete 
access to public service commission files and records. Any officer or 
employee of the commission or the public counsel or any employee of the 
public counsel who, in violation of the provisions of this section, divulges 
any such information shall be guilty of a misdemeanor. 

 
 6. The proposed rule states that all “communications between a 

representative of a utility and Commissioners shall be a public record and a 
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public meeting.”  Proposed section (10), 4 CSR 240-4.020.  It appears that this 

provision may require an amendment to Section 386.480, RSMo.  

 7. A further concern is the limitation of this requirement to “a 

representative of a utility.”  Whatever changes may result from this case and/or 

Case No. AO-2008-0192, should be equally applicable to all parties.  The 

movants stated goal to “ensure that utility matters are being decided ‘fairly and 

impartially’” demands no less. 

8. The proposed definition of “ex parte communication” is extremely broad.  It 

proposes to include “any communication, written or oral, that concerns any matter that 

is pending before the Commission for decisions or can reasonably be foreseen to come 

before the Commission for decision.”  While communications related to cases pending 

before the Commission should clearly be a part of the definition, including matters that 

“can reasonably be foreseen to come before the Commission,” without any limit as to 

time creates an ambiguous standard.  Such an approach is contrary to Section 386.210 

and ignores the dual nature of the Commission’s responsibilities as both an adjudication 

and policy making body. 

9. While the Commission may have a need to control and provide notice as 

to matters that may be adjudicated by it, the Commission has a broad duty to listen to 

those parties while performing in a regulatory and policy making capacity, such as in 

matters involving rulemaking, which is an exercise of a legislative function pursuant to 

authority delegated to it by the Missouri legislature.   

10. MAWC would suggest that it would be much easier to understand and 

apply a “bright line” test related to cases that are ultimately filed with the Commission.  
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The state of Indiana has such a rule that could be modified for use in this state.  170 

Indiana Administrative Code 1-1.5-5, states as follows: 

Sec. 5. If, within thirty (30) days before a proceeding begins, a member of 
the commission, administrative law judge, or technical employee receives 
a communication, which: (1) would be ex parte if there was a proceeding 
before the commission; and  (2) is intended to persuade or advocate a 
position; the member or employee of the commission shall disclose the 
communication as described in section 6 of this rule promptly after the 
proceeding begins.  In addition, a member or employee of the commission 
who has received a prior communication, which, given its timing and 
content, that person reasonably believes was intended to circumvent this 
section may disclose the communication as described in section 6 
promptly after the proceeding begins. 

 
 11. Use of a similar rule in Missouri would provide the opportunity for 

the communications encouraged by Section 386.210, RSMo, and provide a 

simple test for determining what communications prior to the opening of a 

contested case should be treated as if they are ex parte contacts. 

 12. This definition of ex parte may also be broad enough to capture any 

number of other unintended communications.  For example, it may include 

commissioner attendance at a panel presentation at  meetings or training programs of 

the National Association of State Utility Consumer Advocates or the National 

Association of Regulatory Utility Commissioners, dealing, for example, with low income 

assistance programs, infrastructure replacement issues, or a host of other substantive 

regulatory policy issues routinely discussed in educational regulatory forums because 

those may be matters that “can reasonably be foreseen to come before the 

Commission.” 
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CONCLUSION 

 13. MAWC understands the importance of the public having confidence in the 

process by which the Commission performs its duties.  MAWC also believes that 

equally important is the Commission’s ability to have communications with the various 

entities that are impacted by the Commission’s policies.  These interests can be more 

easily balanced with a “bright line” test such as that proposed herein.  The use of the 

proposed rule amendments, in their current form, would not recognize the importance of 

the Commission’s communications.   

WHEREFORE, MAWC requests the Commission consider the comments 

contained herein. 

Respectfully submitted, 

 

       
___________________________________ 
Dean L. Cooper  Mo. Bar 36592 
BRYDON, SWEARENGEN & ENGLAND P.C. 
312 East Capitol Avenue 
P.O. Box 456 
Jefferson City, MO 65102-0456 
Telephone: (573) 635-7166 
Facsimile: (573) 635-0427 
dcooper@brydonlaw.com  

 
ATTORNEYS FOR MISSOURI-AMERICAN 
WATER COMPANY 
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CERTIFICATE OF SERVICE 

 
I do hereby certify that a true and correct copy of the foregoing document has 

been sent by electronic mail this 4th day of February, 2008, to: 
 
Kevin Thompson  Lewis Mills 
General Counsel’s Office   Office of the Public Counsel  
kevin.thompson@psc.mo.gov  lewis.mills@ded.mo.gov 
 
Diana M. Vuylsteke    John B. Coffman 
Bryan Cave, LLP    Attorney 
dmvuylsteke@bryancave.com  john@johncoffman.net 
 
Lisa C. Langeneckert   Stuart W. Conrad 
The Stolar Partnership LLP  Finnegan, Conrad & Peterson 
llangeneckert@stolarlaw.com  stucon@fcplaw.com 
 

       
______________________________ 
Dean L. Cooper 

 


