CASE NO. TO-2006-0299
FINAL DPL  BETWEEN CENTURYTEL AND SOCKET

ARTICLE VII:  UNBUNDLED NETWORK ELEMENTS (UNEs)

	Issue Statement
	Issue No.
	Sec.

Nos.
	Socket Language
	Socket Preliminary Position
	CenturyTel Language
	CenturyTel Preliminary Position

	Issue 1A:

RESOLVED
	1
	1.2.1


	1.2.1
Pursuant to this Article and to the extent required by and in compliance with Applicable Law, CenturyTel will provide Socket with access to Unbundled Network Elements for the provision of a Telecommunications Service.
	Resolved
	1.2.1
Pursuant to this Article and to the extent required by and in compliance with Applicable Law, CenturyTel will provide Socket with access to Unbundled Network Elements for the provision of a Telecommunications Service.
	Resolved

	RESOLVED
	2
	1.2.3
	None
	Resolved   
	None
	Resolved

	RESOLVED
	3
	2.1.1
	2.1.1
Socket may not access an unbundled network element for the exclusive provision of mobile wireless services or interexchange services.  Socket hereby represents and warrants that it is a telecommunications carrier certificated by the Missouri Public Service Commission to provide local exchange service, and that it will notify CenturyTel as soon as reasonably practical in writing if it ceases to be so certificated.  Failure to so notify CenturyTel shall constitute a material breach of this Agreement.   


	Resolved
	2.1.1
Socket may not access an unbundled network element for the exclusive provision of mobile wireless services or interexchange services.  Socket hereby represents and warrants that it is a telecommunications carrier certificated by the Missouri Public Service Commission to provide local exchange service, and that it will notify CenturyTel as soon as reasonably practical in writing if it ceases to be so certificated.  Failure to so notify CenturyTel shall constitute a material breach of this Agreement.   


	Resolved

	RESOLVED


	4
	2.2
	2.2
Where processes, including processes for ordering and provisioning, for any UNE available under this Agreement, whether alone or in conjunction with any other UNE(s), or service(s), pursuant to this Agreement are not already in place, CenturyTel will develop and implement such processes, subject to any associated rates, terms and conditions. CenturyTel shall use existing processes already developed, if possible; if doing so is not possible, CenturyTel shall within an agreed upon timeframe determine what new processes are necessary.  The Parties will comply with any applicable Change Management guidelines or BFR guidelines as applicable provided however, that compliance with such guidelines shall not delay Socket’s ability to order and obtain any UNE beyond the agreed upon timeframe.

	Resolved
	2.2
Where processes, including processes for ordering and provisioning, for any UNE available under this Agreement, whether alone or in conjunction with any other UNE(s), or service(s), pursuant to this Agreement are not already in place, CenturyTel will develop and implement such processes, subject to any associated rates, terms and conditions. CenturyTel shall use existing processes already developed, if possible; if doing so is not possible, CenturyTel shall within an agreed upon timeframe determine what new processes are necessary.  The Parties will comply with any applicable Change Management guidelines or BFR guidelines as applicable provided however, that compliance with such guidelines shall not delay Socket’s ability to order and obtain any UNE beyond the agreed upon timeframe.

	Resolved

	RESOLVED 


	5
	2.3
	2.3
CenturyTel will permit Socket to designate any point at which it wishes to connect Socket’s facilities or facilities provided by a third party on behalf of Socket with CenturyTel’s network for access to Unbundled Network Elements for the provision by Socket of a telecommunications service.  If the point designated by Socket is technically feasible, CenturyTel will make the requested connection.


	Resolved
	2.3
CenturyTel will permit Socket to designate any point at which it wishes to connect Socket’s facilities or facilities provided by a third party on behalf of Socket with CenturyTel’s network for access to Unbundled Network Elements for the provision by Socket of a telecommunications service.  If the point designated by Socket is technically feasible, CenturyTel will make the requested connection.


	Resolved

	RESOLVED


	6
	2.6
	2.6
Pursuant to this Agreement and to the extent required by and in compliance with Applicable Law, CenturyTel will provide Socket access to UNEs such that the quality of a UNE, as well as the quality of the access to such UNE, are the same for all telecommunications carriers seeking access thereto.  To the extent technically feasible, the quality of the UNE provided to Socket and the quality of the access to such UNE will be at least equal in quality to that which CenturyTel provides to itself.
	Resolved
	2.6
Pursuant to this Agreement and to the extent required by and in compliance with Applicable Law, CenturyTel will provide Socket access to UNEs such that the quality of a UNE, as well as the quality of the access to such UNE, are the same for all telecommunications carriers seeking access thereto.  To the extent technically feasible, the quality of the UNE provided to Socket and the quality of the access to such UNE will be at least equal in quality to that which CenturyTel provides to itself.


	Resolved

	RESOLVED

	7
	2.9
	2.9
CenturyTel shall provision and/or install Network Elements or Unbundled Network Elements according to the standard provisioning intervals set forth in CenturyTel’s Service Guide, unless other intervals are established in this Agreement.


	Resolved
	2.9
CenturyTel shall provision and/or install Network Elements or Unbundled Network Elements according to the standard provisioning intervals set forth in CenturyTel’s Service Guide, unless other intervals are established in this Agreement.


	Resolved

	RESOLVED

	8
	2.10
	2.10
To the extent required by and in compliance with Applicable Law, CenturyTel shall make all routine network modifications to unbundled loop facilities used by Socket where the requested loop facility has already been constructed.
	Resolved
	2.10
To the extent required by and in compliance with Applicable Law, CenturyTel shall make all routine network modifications to unbundled loop facilities used by Socket where the requested loop facility has already been constructed.


	Resolved

	RESOLVED

	9
	2.11
	2.11
In providing access to UNEs under this Agreement, and to the extent required by and in compliance with Applicable Law, CenturyTel shall provide Socket, upon Socket’s request, access to all of the features, functions and capabilities of such UNEs, in a manner that allows Socket to provide any telecommunications service that can be offered by means of such UNEs.
	Resolved
	2.11
In providing access to UNEs under this Agreement, and to the extent required by and in compliance with Applicable Law, CenturyTel shall provide Socket, upon Socket’s request, access to all of the features, functions and capabilities of such UNEs, in a manner that allows Socket to provide any telecommunications service that can be offered by means of such UNEs.
	Resolved

	RESOLVED

	10
	2.12
	2.12
CenturyTel will provide Socket nondiscriminatory access to the unbundled Network Elements identified and provided for in this Article, including combinations of Network Elements and Unbundled Network Elements, to the extent required by Applicable Law and subject to the terms and conditions of this Article.  Socket is not required to own or control any of its own local exchange facilities before it can purchase or use Network Elements or the Unbundled Network Elements identified in this Article to provide a telecommunications service under this Agreement.  CenturyTel will allow Socket to order each Unbundled Network Element individually or in combination with any other Network Elements or any other Unbundled Network Elements in order to permit Socket to combine such Unbundled Network Elements with other Unbundled Network Elements or Network Elements obtained from CenturyTel or with network components provided by itself or by third parties to provide telecommunications services to its customers, provided that such combination is technically feasible and would not impair the ability of other carriers to obtain access to other Unbundled Network Elements or to interconnect with CenturyTel’s network.  Any request by Socket for CenturyTel to provide a type of connection between Network Elements that is not currently being utilized in the CenturyTel network and is not otherwise provided for under this Agreement will be made in accordance with the Bona Fide Request (BFR) process described in Section 2.38.   


	Resolved
	2.12
CenturyTel will provide Socket nondiscriminatory access to the unbundled Network Elements identified and provided for in this Article, including combinations of Network Elements and Unbundled Network Elements, to the extent required by Applicable Law and subject to the terms and conditions of this Article.  Socket is not required to own or control any of its own local exchange facilities before it can purchase or use Network Elements or the Unbundled Network Elements identified in this Article to provide a telecommunications service under this Agreement.  CenturyTel will allow Socket to order each Unbundled Network Element individually or in combination with any other Network Elements or any other Unbundled Network Elements in order to permit Socket to combine such Unbundled Network Elements with other Unbundled Network Elements or Network Elements obtained from CenturyTel or with network components provided by itself or by third parties to provide telecommunications services to its customers, provided that such combination is technically feasible and would not impair the ability of other carriers to obtain access to other Unbundled Network Elements or to interconnect with CenturyTel’s network.  Any request by Socket for CenturyTel to provide a type of connection between Network Elements that is not currently being utilized in the CenturyTel network and is not otherwise provided for under this Agreement will be made in accordance with the Bona Fide Request (BFR) process described in Section 2.38.   


	Resolved

	RESOLVED


	11
	2.13
	2.13
When Socket orders Unbundled Network Elements in combination or as a Commingled Arrangement, and identifies to CenturyTel the type of telecommunications service it intends to deliver to its end user customer through that combination or commingling (e.g., POTS, ISDN), CenturyTel will provide the requested elements with all the functionality, and with at least the same quality of performance that CenturyTel provides through its own network to its local exchange service customers receiving equivalent service, unless Socket requests a lesser or greater quality of performance through the Bona Fide Request (BFR) process.  CenturyTel will provide Socket with the quality of  preordering, ordering, provisioning, maintenance, billing and recording for such combined or Commingled elements that CenturyTel provides through its own network to its local exchange service customers receiving equivalent service as required by this Agreement.  Network element combinations provided to Socket by CenturyTel will meet all performance criteria and measurements, if any, that CenturyTel achieves when providing equivalent end user service to its local exchange service customers (e.g., POTS, ISDN).   

	Resolved
	2.13
When Socket orders Unbundled Network Elements in combination or as a Commingled Arrangement, and identifies to CenturyTel the type of telecommunications service it intends to deliver to its end user customer through that combination or commingling (e.g., POTS, ISDN), CenturyTel will provide the requested elements with all the functionality, and with at least the same quality of performance that CenturyTel provides through its own network to its local exchange service customers receiving equivalent service, unless Socket requests a lesser or greater quality of performance through the Bona Fide Request (BFR) process.  CenturyTel will provide Socket with the quality of  preordering, ordering, provisioning, maintenance, billing and recording for such combined or Commingled elements that CenturyTel provides through its own network to its local exchange service customers receiving equivalent service as required by this Agreement.  Network element combinations provided to Socket by CenturyTel will meet all performance criteria and measurements, if any, that CenturyTel achieves when providing equivalent end user service to its local exchange service customers (e.g., POTS, ISDN).   

	Resolved

	RESOLVED

	12
	2.15
	2.15
In the event that CenturyTel denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with any tariffed service or any network elements possessed by Socket, CenturyTel shall provide written notice to Socket of such denial and the basis thereof.  Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  If the basis of CenturyTel’s denial of Socket’s request to perform the functions necessary to combine UNEs is that such combination is not technically feasible, CenturyTel shall have the burden of demonstrating that technically infeasibility in any such dispute resolution procedure.  If the basis of Century Tel’s denial of Socket’s request to perform the functions necessary to combine UNEs is that such combination would undermine the ability of other carriers to obtain access to UNEs or to interconnection with CenturyTel’s network, CenturyTel shall have the burden of demonstrating the same in any such dispute resolution procedure.
	Resolved

	2.15
In the event that CenturyTel denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with any tariffed service or any network elements possessed by Socket, CenturyTel shall provide written notice to Socket of such denial and the basis thereof.  Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  If the basis of CenturyTel’s denial of Socket’s request to perform the functions necessary to combine UNEs is that such combination is not technically feasible, CenturyTel shall have the burden of demonstrating that technically infeasibility in any such dispute resolution procedure.  If the basis of Century Tel’s denial of Socket’s request to perform the functions necessary to combine UNEs is that such combination would undermine the ability of other carriers to obtain access to UNEs or to interconnection with CenturyTel’s network, CenturyTel shall have the burden of demonstrating the same in any such dispute resolution procedure.
	Resolved

	Issue 13B:

Socket Issue Statement:

With respect to orders to convert other services, e.g., special access, to UNEs and vice versa, if CenturyTel has not developed an automated ordering process, should electronic service order charges nonetheless apply?

CenturyTel Issue Statement:

Should Socket be exempt from the applicable charge for the manual handling of a UNE conversion order?
	13
	2.18.4
	2.18.4
For UNE conversion orders for which CenturyTel has either a) not developed a process or b) developed a process that falls out for manual handling, CenturyTel will charge Socket the Electronic Service Order charge for processing Socket's orders until such process has been developed and Socket agrees to immediately use the electronic process.  Then CenturyTel may charge the applicable service order charges and record change charges.   
	Issue 13B:

Yes.   Electronic ordering processes are essential to enable CLECs to order services because they reduce costs for  the CLECs while speeding up and improving the accuracy of provisioning, which benefits end users as well.  ILECs can benefit from reduced costs as well, but competitive self interest on the part of the ILEC results in foot-dragging and delay.  So long as the ILEC is able to pass on its costs of using a manual process, it has no or insufficient incentive to move to electronic ordering processes.  In effect, the ILEC is rewarded for its inaction and failure to modernize.  The language Socket proposes in Section 2.18.4 removes this incentive with respect to one class of service orders—namely, conversions of existing wholesale services to UNEs and vice versa.  

     The conversion for which CenturyTel is proposing to charge is nothing but a change in the records in its billing systems.  No circuit is being disconnected or installed.  The rate that CenturyTel seeks to impose for this change in notations in its billing records is an Engineering Charge of $179.37.  Presumably, this rate was developed and is intended to recover the costs of designing a circuit.  However, the circuit is already in-place and operating.  There is no engineering that needs to be done.  At the very most, Socket should be required to pay only the $65.68 ordering charge that reflects CenturyTel’s current manual ordering process.  But, because these are cost-based, TELRIC rates that should reflect forward looking costs using efficient processes, Socket is proposing the $3.92 ordering charge set by the Commission in TO-97-63.    

Kohly Direct at 100-101

Kohly Rebuttal
	2.18.4
[intentionally omitted]
	Socket must pay the applicable charge for the manual handling of UNE conversion orders.

The Commission should reject Socket’s proposed Section 2.18.4, by which it attempts to apply a nominal “electronic service order” charge to UNE conversion orders, despite acknowledging that CenturyTel handles such orders through a manual process.  See P. Hankins Direct at 22.  UNE conversion orders are orders to either convert special access to UNEs, or vice versa.  CenturyTel does have a web-based ordering system for CLEC orders.  However, CenturyTel does not have an automated or electronic ordering system on a scale similar to other RBOC Operations Support Systems (“OSS”) to process these orders.  Consequently, the electronic service order charge that Socket wants to apply does not even exist.  When CenturyTel receives an order, it must be handled manually, actually touched by someone at CenturyTel who processes and coordinates the conversion order.  CenturyTel is entitled to recover its cost of providing this manual service, and an electronic service order charge—in whatever amount Socket may propose—will not permit CenturyTel’s justified cost recovery.  See P. Hankins Direct at 22-24; P. Hankins Rebuttal.


While Socket may desire that CenturyTel install a fully automated or electronic order processing system, CenturyTel has no legal obligation to do so.  What CenturyTel is required to do under applicable law is provide Socket, among other things, parity-based pre-ordering and ordering services.  CenturyTel has done that.  It has fully negotiated and resolved all of the pre-ordering, ordering and provisioning intervals initially in dispute between the parties.  See P. Hankins Rebuttal.  That Socket desires the ability to use a more expensive and automated ordering process is immaterial if the manual processes currently used and/or agreed to by the parties satisfy CenturyTel’s parity obligations, which they do.  Moreover, if CenturyTel were to develop and deploy such an electronic ordering system, Socket and other CLECs would be required to reimburse CenturyTel for the TELRIC costs of installing and operating it.  Socket cannot avail itself of an electronic service order charge without the commensurate obligation of paying charges associated with reimbursing CenturyTel’s costs for installing and operating the electronic system.  Tellingly, Socket has made no such offer.  Moreover, such electronic systems are very expensive to implement and maintain, and can only be justified by a volume of users.  Aside from the fact that CenturyTel is not obligated to deploy such a system, the electronic ordering system Socket desires is not feasible because there are insufficient numbers of orders—from both Socket and CLECs generally—to justify the costs of it.  See P. Hankins Direct at 22-24; P. Hankins Rebuttal.


If Socket places an order with CenturyTel, it should pay in accordance with the cost of the service provided.  Since CenturyTel’s UNE conversion order process is manual, Socket must pay a manual service order charge.  Otherwise, CenturyTel will not be able to recover its reasonable costs.  The service order charges for this manual process are the same charges as those that applied under Socket’s prior interconnection terms—they should apply in this interconnection agreement as well.

	RESOLVED


	14
	2.19.1.2
	2.19.1.2     Where processes, including ordering and provisioning processes, for any Commingling or Commingled Arrangement available under this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, CenturyTel will develop and implement processes, subject to any associated rates, terms and conditions.  CenturyTel shall use existing ordering and provisioning processes already developed for other UNEs, if possible; if doing so is not possible, CenturyTel shall within  30 days of the effective date of this Agreement determine what new processes are necessary. The Parties will comply with any applicable Change Management guidelines or BFR guidelines as applicable provided, however, that compliance with such guidelines shall not delay CenturyTel’s implementation of Commingling beyond 90 days following approval of this Agreement by the Missouri Commission.

	Resolved
	2.19.1.2     Where processes, including ordering and provisioning processes, for any Commingling or Commingled Arrangement available under this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, CenturyTel will develop and implement processes, subject to any associated rates, terms and conditions.  CenturyTel shall use existing ordering and provisioning processes already developed for other UNEs, if possible; if doing so is not possible, CenturyTel shall within  30 days of the effective date of this Agreement determine what new processes are necessary. The Parties will comply with any applicable Change Management guidelines or BFR guidelines as applicable provided, however, that compliance with such guidelines shall not delay CenturyTel’s implementation of Commingling beyond 90 days following approval of this Agreement by the Missouri Commission.

	Resolved

	RESOLVED  


	15
	2.19.4
	2.19.4 CenturyTel shall provide the following commingled arrangements.  Items may be added to this list by CenturyTel or through the Bona Fide Request Process.  Items may only be deleted from this list by mutual agreement of the Parties.

	Resolved
	2.19.4  CenturyTel shall provide the following commingled arrangements.  Items may be added to this list by CenturyTel or through the Bona Fide Request Process.  Items may only be deleted from this list by mutual agreement of the Parties.
	Resolved

	RESOLVED

	16
	2.20.1
	2.20.1  Notwithstanding anything in this Agreement to the contrary CenturyTel agrees to make available to Socket Enhanced Extended Links (EELs) and other forms of Unbundled Network Elements Combinations on the terms and conditions set forth below. CenturyTel shall provide UNE combinations upon request, provided that the UNE combination is technically feasible and would not undermine the ability of other carriers to access UNEs or interconnect with CenturyTel’s network.  CenturyTel shall not impose any additional conditions or limitations upon obtaining access to EELs or to any other UNE combinations other than those set out in Applicable Law and in this Article VII.  
	  Resolved
	2.20.1  Notwithstanding anything in this Agreement to the contrary CenturyTel agrees to make available to Socket Enhanced Extended Links (EELs) and other forms of Unbundled Network Elements Combinations on the terms and conditions set forth below. CenturyTel shall provide UNE combinations upon request, provided that the UNE combination is technically feasible and would not undermine the ability of other carriers to access UNEs or interconnect with CenturyTel’s network.  CenturyTel shall not impose any additional conditions or limitations upon obtaining access to EELs or to any other UNE combinations, other than those set out in Applicable Law and in this Article VII.  
	Resolved

	RESOLVED
	17
	2.20.2.2.1
	2.20.2.2.1
Each circuit to be provided to each customer will be assigned a local number prior to the provision of service over that circuit; and    

      *        *        *        *        *

2.20.3.1
    Established pursuant to Section 251(c)(6) of the Act and located at CenturyTel’s premises within the same LATA as the end user’s premises, when CenturyTel is not the collocator; or             

2.20.3.2
     Located at a third party’s premises within the same LATA as the end user’s Socket’s premises, when CenturyTel is the collocator.    

2.20.4
  An interconnection trunk meets the requirements of Sections 2.20.2.2.5 and 2.20.2.2.6 of this Article if Socket will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk and the trunk is located in the same LATA as the customer premises served by the Included Arrangement.

	Resolved
	2.20.2.2.1
Each circuit to be provided to each customer will be assigned a local number prior to the provision of service over that circuit; and    

      *        *        *        *        *

2.20.3.1
    Established pursuant to Section 251(c)(6) of the Act and located at CenturyTel’s premises within the same LATA as the end user’s premises, when CenturyTel is not the collocator; or             

2.20.3.2
     Located at a third party’s premises within the same LATA as the end user’s Socket’s premises, when CenturyTel is the collocator.    

2.20.4
  An interconnection trunk meets the requirements of Sections 2.20.2.2.5 and 2.20.2.2.6 of this Article if Socket will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk and the trunk is located in the same LATA as the customer premises served by the Included Arrangement.

	Resolved

	RESOLVED 

	18
	2.21 and 2.21.1
	2.21
Reservation of Rights/Intervening Law

2.21.1
 CenturyTel’s provision of UNEs identified in this Article is subject to the intervening law/change in law provisions in the GT&Cs of this Agreement and Applicable Law.

	Resolved
	2.21
Reservation of Rights/Intervening Law

2.21.1
 CenturyTel’s provision of UNEs identified in this Article is subject to the intervening law/change in law provisions in the GT&Cs of this Agreement and Applicable Law.

	Resolved

	RESOLVED 

	19
	2.24
	2.24   Except upon request, CenturyTel will not separate requested network elements that CenturyTel currently combines.
	Resolved
	2.24
Except upon request, CenturyTel will not separate requested network elements that CenturyTel currently combines.


	Resolved

	RESOLVED 

	20
	2.33.1, 2.33.2 and  2.33.6
	2.33.1   Upon Socket’s request, CenturyTel shall provide Socket, in a reasonably prompt manner, technical information about CenturyTel’s network facilities sufficient to facilitate Socket’s access to UNEs consistent with the requirements of Applicable Law and this Agreement.

	Resolved
	2.33.1
Upon Socket’s request, CenturyTel shall provide Socket, in a reasonably prompt manner, technical information about CenturyTel’s network facilities sufficient to facilitate Socket’s access to UNEs consistent with the requirements of Applicable Law and this Agreement.
	Resolved

	RESOLVED

	21
	2.33.7
	2.33.7
Performance measurements applicable to CenturyTel’s provisioning of UNEs under this Agreement, if any, will be governed by Article XV.


	Resolved
	2.33.7
Performance measurements applicable to CenturyTel’s provisioning of UNEs under this Agreement, if any, will be governed by Article XV.


	Resolved

	Socket Issue Statement:

If CenturyTel asserts that it cannot provision a UNE, should it provide a full explanation of why it cannot do so and, if the reason is lack of facilities, should it be required to submit a construction plan for expanding its facilities?

CenturyTel Issue Statements:

(A) If CenturyTel asserts it cannot provision a UNE, should it be required to provide a “reasonably detailed” explanation of the reason why it cannot provide the requested UNE?

(B)  If the reason CenturyTel cannot provide the requested UNE is due to lack of facilities, should CenturyTel be required to identify any capacity it is reserving for itself, and to submit to Socket and the Commission a construction plan for expanding its facilities?
	22
	2.37
	2.37     In the event that CenturyTel asserts that it does not have the ability to provide the requested network elements, CenturyTel shall provide a detailed explanation of the reason CenturyTel cannot provide the requested network elements.  If the reason that CenturyTel cannot provide the requested network elements is related to a lack of capacity or lack of facilities, CenturyTel shall identify any capacity that CenturyTel is reserving for its own use, and submit a construction plan for setting forth the timeline for adding the additional capacity.  CenturyTel shall submit this plan to Socket and to the Manager of the Telecommunications Department at the Missouri Public Service Commission

	Yes.  To the extent Socket relies upon CenturyTel’s UNEs in order to serve its customers, Socket needs to know the reason for any assertion by CenturyTel by that it cannot provision a requested UNE.  Socket can best serve its customers if it knows, for example, that there is a temporary shortage of facilities that would delay availability or a long term lack of spare facilities.  Such information is key to Socket establishing and honoring the provisioning commitments it makes to customers who order Socket’s services.  CenturyTel has access to this type of information internally when it is planning its offerings, establishing provisioning intervals etc. with respect to its retail customers.  CenturyTel should also be required to submit a construction plan if there is a lack of facilities. 

      CenturyTel’s proposed language allows Socket to make a request to establish a construction plan, but there is no obligation on CenturyTel to agree to develop any such plan or work with Socket at all.   It also is not appropriate to place the entire financial burden upon Socket –if any constructed facilities would be used by CenturyTel to serve its customers, or used by other carriers, then the cost should be apportioned accordingly.  

Kohly Direct at 101-104
Kohly Rebuttal


	2.37     In the event that CenturyTel asserts that it does not have the ability to provide the requested network elements, CenturyTel shall provide an a detailed explanation of the reason CenturyTel cannot provide the requested network elements.   If the reason that CenturyTel cannot provide the requested network elements is related to a lack of capacity or lack of facilities, Socket may request to work with CenturyTel to establish a construction plan and Socket shall bear all costs associated with engineering and constructing such additional capacity.

	The Commission should reject Socket’s attempts, in its proposed Section 2.37, to impose unreasonable obligations on CenturyTel that are neither required by law nor justified by Socket’s distorted and inaccurate version of the parties’ history.  When CenturyTel asserts that it cannot provide Socket with a requested UNE, CenturyTel has agreed to provide Socket with a detailed explanation of the reason.  However, Socket unreasonably wants more—specifically, (1) to require CenturyTel to identify any capacity or facilities that it is reserving for its own future use; and (2) to submit construction plans to both Socket and the Commission setting forth a timeline for adding additional capacity.  Both of these demands are unreasonably burdensome, unjustified and not required by applicable law.  With respect to its demand that CenturyTel provide construction plans, Socket’s demand actually overreaches the permissible limits of applicable law.  See Busbee Direct at 7-10.

Socket’s presentation of the parties’ history on interconnection is grossly mischaracterized.


Socket disingenuously states that the onerous requirements of its proposed Section 2.37 are necessary because it “fears” CenturyTel will reject Socket’s UNE requests, claiming a “lack of facilities” when such facilities really are available.  Socket states that its fears are justified because, it erroneously claims, CenturyTel in the past has rejected Socket’s requests for interconnection claiming a “lack of capacity.”  Notwithstanding Socket’s fears and allegations, CenturyTel’s witnesses demonstrate that Socket’s “fears” are built on nothing but unsubstantiated facts—and it presents a distorted and mischaracterized view of the parties’ history on interconnection.  With respect to the one specific allegation Socket makes concerning its purported attempt to “interconnect with CenturyTel in the Branson area in late 2004[,]” Socket witness Matthew Kohly suggests that CenturyTel denied Socket’s request for interconnection.  Kohly Direct at 101.  That is not the case.  See Busbee Rebuttal; Miller Rebuttal.  It is true, as the Commission should be aware, that CenturyTel was experiencing switch port capacity issues in Branson in late 2004.  As CenturyTel witness, Guy Miller, further explains, CenturyTel was in the process of augmenting capacity at that time, and that capacity limitation coincided with the simultaneous requests for interconnection from numerous carriers.  See Busbee Rebuttal; Miller Rebuttal.  During this timeframe, CenturyTel explained the situation to Socket in a planning meeting—not in response to rejecting any Socket order.  What Mr. Kohly does not state in his testimony is that CenturyTel in fact augmented port capacity in the Branson area and, upon completion of the augment, made interconnection available for any carrier that had a pending order for interconnection in place.  Notably, Socket never placed an order for interconnection in Branson, either before the capacity issue was discussed or after the augment when interconnection was made available to requesting carriers.  Accordingly, CenturyTel never denied a Socket request for interconnection because none was ever submitted.  Nor did CenturyTel deny any other carrier since all orders were worked pursuant to an availability schedule that had been worked out with each carrier.  See Busbee Rebuttal; Miller Rebuttal.


On page 103 of his direct testimony, Mr. Kohly further contends that “[o]ne type of order that CenturyTel rejected claiming lack of facilities was Socket’s order to lease interconnection facilities from CenturyTel[.]”  It is unclear whether, by this, Mr. Kohly is referring to the Branson situation in 2004, or some other alleged order rejection.  In either case, however, the statement is not true.  CenturyTel has never rejected a Socket order for interconnection due to lack of facilities.  See Busbee Rebuttal; Miller Rebuttal.  Socket mischaracterizes these facts in order to justify its position that unduly burdensome provisions should be incorporated into the Agreement.  While the provision Socket proposes in UNE Article, Section 2.37 suffers several other defects, it clearly is not justified by Socket’s contorted and disingenuous version of history.


Socket also disingenuously mischaracterizes the facts in the Fulltel Complaint referenced on page 102 of Mr. Kohly’s direct testimony.  The dispute in that case was not about a UNE request but rather about the jurisdictional nature of traffic to be exchanged on the interconnection facilities between the parties.  More to that point, Mr. Kohly takes a sentence out of context from the Commission’s Order Directing Filing.  Following is the sentence with the proper context:  “The Commission will require the parties to file a joint pleading, including affidavits stating whether FullTel will provide local service pursuant to the interconnection agreement at issue in this case.  If the parties are unable to agree on this fact, the Commission will expect them to file pleadings so stating, and to state specifically their belief about what nature of traffic will travel through the anticipated interconnection.  Additionally, the Commission is aware that CenturyTel has made the argument that it is not able to handle the volume of traffic FullTel intends to deliver.  The Commission will require the parties to indicate whether CenturyTel’s statement stems from technical infeasibility or network inefficiency.  (emphasis added).”  The Fulltel case has not been fully adjudicated.  However, Socket’s suggestion that CenturyTel’s position regarding non-local traffic in the Fulltel case is further evidence of Socket’s concerns is unfounded.

CenturyTel does not reserve capacity or facilities for its own future use.

Socket’s proposal that, in the event CenturyTel rejects a Socket UNE order, CenturyTel be required to identify any capacity reserved for its own future use, is neither reasonable nor necessary.  In fact, it purports to ask for something CenturyTel cannot give.  As CenturyTel witnesses Guy Miller and Marion Scott both testify, CenturyTel neither reserves capacity for its own use nor maintains significant amounts of excess capacity due to its very low consumer demand.  Therefore, any capacity that exists is made available to Socket (or any other requesting carrier) when it makes a valid request.  If no capacity exists, the capacity will need to be built.  See also Miller Rebuttal; Scott Rebuttal; Busbee Rebuttal.  That notwithstanding, even if CenturyTel did reserve capacity for its own future use, there is no obligation under applicable law to provide Socket with such sensitive information.  See Busbee Direct at 9-10; Busbee Rebuttal; Miller Rebuttal.  Socket’s proposed language purporting to require CenturyTel to identify its reserved capacity is unnecessary.  It also is unreasonable to require CenturyTel in the Agreement to provide information on something it does not do, particularly where no obligation to do so exists under applicable law.

CenturyTel has no obligation to submit construction plans if no UNE facilities are available.


Socket’s proposal that, in the event CenturyTel rejects a Socket UNE order, CenturyTel be required to submit construction plans to Socket and the Commission, is equally unreasonable and unnecessary.  In addition, Socket’s proposed language—e.g., requiring CenturyTel to “submit a construction plan for setting forth the timeline for adding the additional capacity”—affirmatively attempts to require CenturyTel to commit in the Agreement to adding additional capacity for Socket’s use.  As such, Socket’s provision is contrary to applicable law.  See Busbee Direct at 7-10; Busbee Rebuttal.  There is no question that, by its proposed language, Socket is attempting to force CenturyTel to construct facilities for Socket’s use.  That point is made clear by Mr. Kohly’s statement, on page 104, that he believes “CenturyTel is not engaging in a reasonable expansion of its facilities.”  However, Mr. Kohly’s belief is not consistent with the facts, and it belies a misunderstanding of the way CenturyTel’s more rural network is constructed—namely, without a lot of extra or idle capacity.  Furthermore, it is inappropriate to incorporate language into an interconnection agreement that, at a minimum, suggests that an ILEC must construct facilities to meet a CLEC’s demand.  CLECs are entitled to access the unbundled network elements of an ILEC’s existing network.  Where facilities do not exist, a CLEC should not be able to rely on a provision in its interconnection agreement to thwart applicable law.  See Busbee Direct at 7-10; Busbee Rebuttal.  Specifically, Socket likely would rely on the language in its proposed Section 2.37 as the basis for a purported contractual right to require, where no network elements are available, that CenturyTel build new network elements.  Such a provision is not consistent with CenturyTel’s obligations under the FTA.  In paragraph 630 of the Triennial Review Order (TRO), the FCC acknowledged that “section 251(c)(3) requires unbundled access only to an incumbent LEC’s existing network – not to a yet unbuilt superior one.”  An ILEC is not required to construct facilities to satisfy a CLEC’s demand.  Socket’s proposed Section 2.37 erroneously suggests otherwise, yet Socket provides no legal or other legitimate justification for its position.  See Busbee Direct at 7-10; Busbee Rebuttal.


There also is no requirement that an incumbent LEC file construction plans with any regulatory agency to prove that facilities really do not exist.  Socket’s proposal to require CenturyTel to file construction plans with the Commission is nothing more than an attempt to force the construction of facilities it desires when those facilities do not exist.  That proposal is all the more inappropriate because it also attempts to bypass the contractual dispute resolution process to which the parties’ already have agreed.  That is the process to which Socket should turn if it really does not believe CenturyTel’s explanation for why a Socket UNE request is denied.  See Miller Rebuttal; Busbee Rebuttal.


To the extent Socket wants CenturyTel to construct facilities for its use, CenturyTel is willing to do so subject to Socket submitting a construction plan to CenturyTel, and subject to Socket paying the costs.  Furthermore, to the extent CenturyTel already plans to perform construction to augment its facilities, it is CenturyTel’s practice to consider CLEC demands in developing its own construction plan.  This is precisely what happened in the Branson area in 2004.  CenturyTel needed additional switch port capacity for its own demand, yet CenturyTel met with CLECs to determine their needs and then augmented facilities so as to be able to offer interconnection to other requesting carriers.  See Busbee Rebuttal.


This issue is very similar to another disputed issue in Article V.  CenturyTel witness Guy Miller testifies extensively about Socket’s similar proposal in the context of what CenturyTel is required to do if it rejects a Socket request for interconnection.  His testimony applies to the issue presented here with equal force.  See Miller Rebuttal.

The Commission should adopt CenturyTel’s proposed Section 2.37.

CenturyTel’s proposed Section 2.37 should be adopted because it is consistent with its legal obligations and promotes a cooperative working relationship with Socket.  CenturyTel’s language provides assurances that it will provide reasonably detailed explanations in situations where UNEs cannot be provisioned, explanations that are sufficiently detailed to explain the reason why the requested UNE is rejected.  CenturyTel’s proposed language also provides that CenturyTel is willing to work with Socket in the development of construction plans that account for Socket’s demand.  However, unlike Socket’s proposal, CenturyTel’s proposal makes clear that, consistent with applicable law, Socket must bear the cost of the engineering and construction of additional capacity specifically to meet Socket’s needs.  Lastly, CenturyTel’s language does not impose administrative burdens on the PSC staff that are unnecessary and best left to the Dispute Resolution processes defined in the parties’ Agreement.

	RESOLVED
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	2.38.1, 2.38.4 and 2.38.12
	2.38.1
The sections below identify Unbundled Network Elements and provide terms and conditions on which CenturyTel will offer them to Socket. Any request by Socket for an additional Unbundled Network Element will be considered under the procedures set forth below.  Bona Fide Request (“BFR”) is the process by which Socket may submit a request for CenturyTel to provide access to a Network Element that is new, undefined, or part of a new Commingled Arrangement (a “Request”), that is required to be provided by CenturyTel under the Act but is not available under this Agreement.  Where facilities and equipment are not Currently Available  or where Socket requests UNEs that are superior or inferior in quality than CenturyTel provides to itself, Socket may request and, to the extent required by law and as CenturyTel may otherwise agree, CenturyTel will provide Unbundled Network Elements through the BFR process.    
2.38.4
Unless the Parties otherwise agree, the Unbundled Network Element BFR must be priced in accordance with Section 252(d)(1) of the Act.

2.38.12
If CenturyTel provides any Unbundled Network Element not identified in this Agreement to a requesting Telecommunications Carrier through the BFR process, CenturyTel will make available the same Unbundled Network Element, combination or interconnection arrangement to all CLECs, without requiring any additional CLEC to use the Bona Fide Request process.  CenturyTel shall notify all CLECs, pursuant to the process set forth in Article III, Section 32.2, that a new Unbundled Network Element will be available as a result of a BFR at such time as the new UNE becomes available.  Whenever Socket requests to purchase a particular CenturyTel Unbundled Network Element that is developed and operational at the time of the Unbundled Network Element BFR, but for which no Unbundled Network Element price has been established or agreed by the Parties, Socket’s request will be considered as follows:  CenturyTel will provide a price quote for the Unbundled Network Element BFR, consistent with the Act, within ten (10) business days following CenturyTel’s receipt of Socket’s request.  If the Parties have not agreed on a price for the Unbundled Network Element within ten (10) business days following Socket’s receipt of the price quote, either Party may submit the matter for Dispute Resolution as provided for in the General Terms and Conditions of this Agreement.


	  Resolved 
	2.38.1
The sections below identify Unbundled Network Elements and provide terms and conditions on which CenturyTel will offer them to Socket. Any request by Socket for an additional Unbundled Network Element will be considered under the procedures set forth below.  Bona Fide Request (“BFR”) is the process by which Socket may submit a request for CenturyTel to provide access to a Network Element that is new, undefined, or part of a new Commingled Arrangement (a “Request”), that is required to be provided by CenturyTel under the Act but is not available under this Agreement.  Where facilities and equipment are not Currently Available  or where Socket requests UNEs that are superior or inferior in quality than CenturyTel provides to itself, Socket may request and, to the extent required by law and as CenturyTel may otherwise agree, CenturyTel will provide Unbundled Network Elements through the BFR process.    
2.38.4
Unless the Parties otherwise agree, the Unbundled Network Element BFR must be priced in accordance with Section 252(d)(1) of the Act.

2.38.12
If CenturyTel provides any Unbundled Network Element not identified in this Agreement to a requesting Telecommunications Carrier through the BFR process, CenturyTel will make available the same Unbundled Network Element, combination or interconnection arrangement to all CLECs, without requiring any additional CLEC to use the Bona Fide Request process.  CenturyTel shall notify all CLECs, pursuant to the process set forth in Article III, Section 32.2, that a new Unbundled Network Element will be available as a result of a BFR at such time as the new UNE becomes available.  Whenever Socket requests to purchase a particular CenturyTel Unbundled Network Element that is developed and operational at the time of the Unbundled Network Element BFR, but for which no Unbundled Network Element price has been established or agreed by the Parties, Socket’s request will be considered as follows:  CenturyTel will provide a price quote for the Unbundled Network Element BFR, consistent with the Act, within ten (10) business days following CenturyTel’s receipt of Socket’s request.  If the Parties have not agreed on a price for the Unbundled Network Element within ten (10) business days following Socket’s receipt of the price quote, either Party may submit the matter for Dispute Resolution as provided for in the General Terms and Conditions of this Agreement.


	Resolved

	RESOLVED
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	3.2
	3.2     The Network Interface Device (NID) UNE is defined as any means of interconnection of customer premises wiring to CenturyTel’s distribution plant, such as a cross-connect device used for that purpose.  Fundamentally, the NID establishes the demarcation point between the loop and the end user customer’s inside wire.  Except in multi-unit tenant properties where CenturyTel owns and maintains control over inside wire within a building, maintenance and control of the end user customer’s inside wiring (i.e., on the end user customer’s side of the NID) is under the control of the end user customer.  Conflicts between telephone service providers for access to the end user's inside wire on the end user’s side of the NID must be resolved by the end user. Pursuant to applicable FCC rules, CenturyTel offers nondiscriminatory access to the NID on an unbundled basis to Socket for the provision of a Telecommunications Service.  Socket access to the NID is offered as specified below.
	Resolved
	3.2
The Network Interface Device (NID) UNE is defined as any means of interconnection of customer premises wiring to CenturyTel’s distribution plant, such as a cross-connect device used for that purpose.  Fundamentally, the NID establishes the demarcation point between the loop and the end user customer’s inside wire.  Except in multi-unit tenant properties where CenturyTel owns and maintains control over inside wire within a building, maintenance and control of the end user customer’s inside wiring (i.e., on the end user customer’s side of the NID) is under the control of the end user customer.  Conflicts between telephone service providers for access to the end user's inside wire on the end user’s side of the NID must be resolved by the end user. Pursuant to applicable FCC rules, CenturyTel offers nondiscriminatory access to the NID on an unbundled basis to Socket for the provision of a Telecommunications Service.  Socket access to the NID is offered as specified below.
	Resolved

	RESOLVED
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	4.2
	4.2
A local loop is a transmission facility between a distribution frame (or its equivalent) in a CenturyTel Central Office and the loop demarcation point at an end user customer’s premises.  Consistent with Applicable Law, CenturyTel will make available the UNE loops set forth herein below between a distribution frame (or its equivalent) in a CenturyTel Central Office and the loop demarcation point at an End Users premises.  The Parties acknowledge and agree that CenturyTel shall not be obligated to provision any of the UNE loops provided for herein to cellular sites.  The local loop UNE includes all features, functions and capabilities of the transmission facility, including the network interface device and attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), optronics, and intermediate devices used to establish the transmission path to the end-user customers premises as well as any inside wire owned or controlled by CenturyTel that is part of that transmission path.  CenturyTel shall provide requested line conditioning on copper local loops as required by applicable law subject to applicable Non-Recurring Rates.  The local loop UNE includes, but is not limited to DS1, DS3, fiber, and other high capacity loops to the extent required by Applicable Law, and where such loops are deployed in CenturyTel wire centers.  Socket agrees to operate each loop type within the technical descriptions and parameters accepted within the industry. In accordance with 47 C.F.R. 51.319(a)(8), CenturyTel shall not engineer the transmission capabilities of its network in a manner, or engage in any policy, practice, or procedure, that disrupts or degrades access to a local loop or subloop, including the time division multiplexing-based features, functions and capabilities of a hybrid loop, for which Socket may obtain or has obtained access pursuant to this Agreement.


	Resolved
	4.2
A local loop is a transmission facility between a distribution frame (or its equivalent) in a CenturyTel Central Office and the loop demarcation point at an end user customer’s premises.  Consistent with Applicable Law, CenturyTel will make available the UNE loops set forth herein below between a distribution frame (or its equivalent) in a CenturyTel Central Office and the loop demarcation point at an End Users premises.  The Parties acknowledge and agree that CenturyTel shall not be obligated to provision any of the UNE loops provided for herein to cellular sites.  The local loop UNE includes all features, functions and capabilities of the transmission facility, including the network interface device and attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), optronics, and intermediate devices used to establish the transmission path to the end-user customers premises as well as any inside wire owned or controlled by CenturyTel that is part of that transmission path.  CenturyTel shall provide requested line conditioning on copper local loops as required by applicable law subject to applicable Non-Recurring Rates.  The local loop UNE includes, but is not limited to DS1, DS3, fiber, and other high capacity loops to the extent required by Applicable Law, and where such loops are deployed in CenturyTel wire centers.  Socket agrees to operate each loop type within the technical descriptions and parameters accepted within the industry. In accordance with 47 C.F.R. 51.319(a)(8), CenturyTel shall not engineer the transmission capabilities of its network in a manner, or engage in any policy, practice, or procedure, that disrupts or degrades access to a local loop or subloop, including the time division multiplexing-based features, functions and capabilities of a hybrid loop, for which Socket may obtain or has obtained access pursuant to this Agreement.


	Resolved

	RESOLVED
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	4.4.1.2
	4.4.1.2
  If Socket requests one or more unbundled loops serviced by Integrated Digital Loop Carrier (IDLC) CenturyTel will, where available, move the requested unbundled loop(s) to a spare, existing Physical or a universal digital loop carrier unbundled loop at no additional charge to Socket.  If, however, no spare unbundled loop is available, CenturyTel will within four (4) business days, excluding weekends and holidays, of Socket’s request, notify Socket of the lack of available facilities.  

	Resolved
	4.4.1.2
  If Socket requests one or more unbundled loops serviced by Integrated Digital Loop Carrier (IDLC) CenturyTel will, where available, move the requested unbundled loop(s) to a spare, existing Physical or a universal digital loop carrier unbundled loop at no additional charge to Socket.  If, however, no spare unbundled loop is available, CenturyTel will within four (4) business days, excluding weekends and holidays, of Socket’s request, notify Socket of the lack of available facilities.  

	Resolved

	Issue 27A:

Issue 27B:

RESOLVED
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	4.6.3 through  4.6.6
	4.6.3   A fiber-to-the-home (FTTH) loop is a local loop consisting entirely of fiber optic cable, whether dark or lit, and serving an end user customer’s premises or, in the case of predominantly residential multiple dwelling units (MDUs), a fiber optic cable, whether dark or lit, that extends to the multiunit premises’ minimum point of entry (MPOE).  

4.6.4
A fiber-to-the-curb (FTTC) loop is a local loop consisting of fiber optic cable connecting to a copper distribution plant that is not more than 500 feet from the customer’s premises or, in the case of predominantly residential MDUs, not more than 500 feet from the MDU’s MPOE.  The fiber optic cable in the FTTC loop must connect to a copper distribution plant at a serving area interface from which every other copper distribution subloop also is not more than 500 feet from the respective customer’s premises.   

4.6.5
CenturyTel is not required to provide Socket with non-discriminatory access to a FTTH or FTTC loop on an unbundled basis when CenturyTel deploys such loop to an end user customer’s premises that previously has not been served by any loop facility.

4.6.6
CenturyTel is not required to provide Socket non-discriminatory access to a FTTH or FTTC loop on an unbundled basis when CenturyTel has deployed such a loop in parallel to, or in replacement of, an existing copper loop facility, except that:

4.6.6.1
CenturyTel must maintain the existing copper loop connected to the particular end user customer’s premises after deploying the FTTH or FTTC loop and provide Socket non-discriminatory access to that copper loop on an unbundled basis unless CenturyTel retires the copper loop pursuant to 47 C.F.R. § 51.319 (a)(3)(iv).

4.6.6.2
If CenturyTel maintains the existing copper loop pursuant to Section 4.6.6.1, CenturyTel is not required to incur any expenses to ensure that the existing copper loop remains capable of transmitting signals prior to receiving a request from Socket pursuant to Section 4.6.6.1, in which case CenturyTel will restore the copper loop to serviceable condition upon Socket’s request.

4.6.6.3
If CenturyTel retires the copper loop pursuant to 47 C.F.R. § 51.319 (a)(3)(iv), CenturyTel will provide Socket non-discriminatory access to a 64 kilobits per second transmission path capable of voice grade service over the FTTH or FTTC loop on an unbundled basis. 


	Resolved
	4.6.3
A fiber-to-the-home (FTTH) loop is a local loop consisting entirely of fiber optic cable, whether dark or lit, and serving an end user customer’s premises or, in the case of predominantly residential multiple dwelling units (MDUs), a fiber optic cable, whether dark or lit, that extends to the multiunit premises’ minimum point of entry (MPOE).  

4.6.4
A fiber-to-the-curb (FTTC) loop is a local loop consisting of fiber optic cable connecting to a copper distribution plant that is not more than 500 feet from the customer’s premises or, in the case of predominantly residential MDUs, not more than 500 feet from the MDU’s MPOE.  The fiber optic cable in the FTTC loop must connect to a copper distribution plant at a serving area interface from which every other copper distribution subloop also is not more than 500 feet from the respective customer’s premises.   

4.6.5
CenturyTel is not required to provide Socket with non-discriminatory access to a FTTH or FTTC loop on an unbundled basis when CenturyTel deploys such loop to an end user customer’s premises that previously has not been served by any loop facility.

4.6.6
CenturyTel is not required to provide Socket non-discriminatory access to a FTTH or FTTC loop on an unbundled basis when CenturyTel has deployed such a loop in parallel to, or in replacement of, an existing copper loop facility, except that:

4.6.6.1
CenturyTel must maintain the existing copper loop connected to the particular end user customer’s premises after deploying the FTTH or FTTC loop and provide Socket non-discriminatory access to that copper loop on an unbundled basis unless CenturyTel retires the copper loop pursuant to 47 C.F.R. § 51.319 (a)(3)(iv).

4.6.6.2
If CenturyTel maintains the existing copper loop pursuant to Section 4.6.6.1, CenturyTel is not required to incur any expenses to ensure that the existing copper loop remains capable of transmitting signals prior to receiving a request from Socket pursuant to Section 4.6.6.1, in which case CenturyTel will restore the copper loop to serviceable condition upon Socket’s request.

4.6.6.3
If CenturyTel retires the copper loop pursuant to 47 C.F.R. § 51.319 (a)(3)(iv), CenturyTel will provide Socket non-discriminatory access to a 64 kilobits per second transmission path capable of voice grade service over the FTTH or FTTC loop on an unbundled basis. 


	Resolved

	Issue 28A:

RESOLVED
Issue 28B:

RESOLVED
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	4.7.1
Pursuant to Applicable Law, Socket’s access to high-capacity loops under Section 251 shall be limited with respect to loops obtained to serve buildings in certain locations.  For purposes of this Section 4.7, the following definitions apply:  


(A)
A “fiber-based collocator” is defined in accordance with 47 C.F.R. 51.5.   


(B)
A “building” is a permanent physical structure in which people reside, or conduct business or work on a daily basis and which has a unique street address assigned to it.  With respect to a multi-tenant property with a single street address,  an individual tenant’s space shall constitute one building for purposes of this Article (1) if the multi-tenant property is subject to separate  ownership of each tenant’s space, or (2) if the multi-tenant structure is under single ownership and there is no centralized point of entry in the structure through which all telecommunications services must transit.  As an example only, a high-rise office building with a general telecommunications equipment room through which all telecommunications services to that building’s tenants must pass would be a single “building” for purposes of this Section 4.7.   A building for purposes of this Section 4.7 does not include convention centers, arenas, exposition halls, and other locations that are routinely used for special events of limited duration.  Two or more physical structures that share a connecting wall or are in close physical proximity shall not be considered a single building solely because of a connecting tunnel or covered walkway, or a shared parking garage or parking area so long as such structures have a unique street address.  Under no circumstances shall educational, governmental, medical, research, manufacturing, or transportation centers that consist of multiple permanent physical structures on a contiguous property and are held under common ownership be considered a single building for purposes of this Section 4.7.   


	Resolved
	4.7.1
Pursuant to Applicable Law, Socket’s access to high-capacity loops under Section 251 shall be limited with respect to loops obtained to serve buildings in certain locations.  For purposes of this Section 4.7, the following definitions apply:  


(A)
A “fiber-based collocator” is defined in accordance with 47 C.F.R. 51.5.   


(B)
A “building” is a permanent physical structure in which people reside, or conduct business or work on a daily basis and which has a unique street address assigned to it.  With respect to a multi-tenant property with a single street address,  an individual tenant’s space shall constitute one building for purposes of this Article (1) if the multi-tenant property is subject to separate  ownership of each tenant’s space, or (2) if the multi-tenant structure is under single ownership and there is no centralized point of entry in the structure through which all telecommunications services must transit.  As an example only, a high-rise office building with a general telecommunications equipment room through which all telecommunications services to that building’s tenants must pass would be a single “building” for purposes of this Section 4.7.   A building for purposes of this Section 4.7 does not include convention centers, arenas, exposition halls, and other locations that are routinely used for special events of limited duration.  Two or more physical structures that share a connecting wall or are in close physical proximity shall not be considered a single building solely because of a connecting tunnel or covered walkway, or a shared parking garage or parking area so long as such structures have a unique street address.  Under no circumstances shall educational, governmental, medical, research, manufacturing, or transportation centers that consist of multiple permanent physical structures on a contiguous property and are held under common ownership be considered a single building for purposes of this Section 4.7.   


	Resolved

	RESOLVED
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	4.72 and 4.7.2.1
	4.7.2
 Self-certification with respect to DS1 and DS3 loops  
4.7.2.1
Socket shall undertake a reasonably diligent inquiry to determine whether an order for a DS1 or DS3 UNE loop intended to be used to serve a new customer (i.e. ordered on or after March 11, 2005 and, therefore, not part of Socket’s embedded customer base) satisfies the availability criteria set forth in Section 4.7.1 and its subsections above prior to submitting its order to CenturyTel.  Exhibit A identifies the wire centers having met the thresholds set forth in Section 4.7.1.1 and 4.7.1.2, and those Sections shall apply.  Additionally, CenturyTel will post a list on its provided website identifying its wire centers that it asserts meets the thresholds set forth in Section 4.7.1.1 and 4.7.1.2.  (A)  For situations where Exhibit A or CenturyTel’s  posted list does not identify a wire center(s) relevant to Socket’s order for DS1 or DS3 UNE Loop(s), Socket shall self-certify, if requested to do so by CenturyTel, that based on that reasonable inquiry it is Socket’s reasonable belief, to the best of its knowledge, that its order satisfies the criteria in Section 4.7.1 and its subsections as to the particular UNE(s) sought.  (B) For situations where Exhibit A or CenturyTel’s posted list identifies such a wire center but Socket disputes that such wire center(s) has met the applicable threshold criteria, Socket also shall self-certify in the manner set forth immediately above.  (If, pursuant to any carrier’s prior dispute, the Commission already has determined that a particular CenturyTel wire center has met the applicable threshold, Socket will not challenge CenturyTel’s posting or designation of DS1 and/or DS3 loops in that wire center as having met the thresholds under Section 4.7.1.1 and 4.7.1.2.)  In either situation (A) or (B), CenturyTel shall provision the requested DS1 or DS3 loop in accordance with Socket’s order and within CenturyTel’s standard ordering interval applicable to such loops.  CenturyTel shall have the right to contest any such orders and/or Socket’s ability to obtain a requested DS1 or DS3 UNE Loop only after provisioning, by notifying Socket in writing of its dispute.  If the Parties are unable to resolve the dispute to both Parties’ satisfaction within 30 days of CenturyTel’s written dispute notice, either Party may initiate binding arbitration pursuant to Section 18.3 of Article III without further delay and otherwise exercise its rights under Section 18.0 of Article III.  If the Parties determine through informal dispute resolution, or if it is otherwise determined in a legally binding way (i.e. the determination has not been stayed pending appeal, if an appeal is being pursued) that Socket was not entitled to the provisioned DS1 or DS3 UNE Loop, the rates paid by Socket for the affected Loop shall be subject to true-up, and Socket shall be required to transition from the UNE DS1 or DS3 Loop to an alternative service/facility within 30 days of such determination.  If Socket does not transition the Loop within the 30 day period, then CenturyTel may disconnect the loop or convert it to an analogous service.


	Resolved 
	4.7.2
 Self-certification with respect to DS1 and DS3 loops  
4.7.2.1
Socket shall undertake a reasonably diligent inquiry to determine whether an order for a DS1 or DS3 UNE loop intended to be used to serve a new customer (i.e. ordered on or after March 11, 2005 and, therefore, not part of Socket’s embedded customer base) satisfies the availability criteria set forth in Section 4.7.1 and its subsections above prior to submitting its order to CenturyTel.  Exhibit A identifies the wire centers having met the thresholds set forth in Section 4.7.1.1 and 4.7.1.2, and those Sections shall apply.  Additionally, CenturyTel will post a list on its provided website identifying its wire centers that it asserts meets the thresholds set forth in Section 4.7.1.1 and 4.7.1.2.  (A)  For situations where Exhibit A or CenturyTel’s  posted list does not identify a wire center(s) relevant to Socket’s order for DS1 or DS3 UNE Loop(s), Socket shall self-certify, if requested to do so by CenturyTel, that based on that reasonable inquiry it is Socket’s reasonable belief, to the best of its knowledge, that its order satisfies the criteria in Section 4.7.1 and its subsections as to the particular UNE(s) sought.  (B) For situations where Exhibit A or CenturyTel’s posted list identifies such a wire center but Socket disputes that such wire center(s) has met the applicable threshold criteria, Socket also shall self-certify in the manner set forth immediately above.  (If, pursuant to any carrier’s prior dispute, the Commission already has determined that a particular CenturyTel wire center has met the applicable threshold, Socket will not challenge CenturyTel’s posting or designation of DS1 and/or DS3 loops in that wire center as having met the thresholds under Section 4.7.1.1 and 4.7.1.2.)  In either situation (A) or (B), CenturyTel shall provision the requested DS1 or DS3 loop in accordance with Socket’s order and within CenturyTel’s standard ordering interval applicable to such loops.  CenturyTel shall have the right to contest any such orders and/or Socket’s ability to obtain a requested DS1 or DS3 UNE Loop only after provisioning, by notifying Socket in writing of its dispute.  If the Parties are unable to resolve the dispute to both Parties’ satisfaction within 30 days of CenturyTel’s written dispute notice, either Party may initiate binding arbitration pursuant to Section 18.3 of Article III without further delay and otherwise exercise its rights under Section 18.0 of Article III.  If the Parties determine through informal dispute resolution, or if it is otherwise determined in a legally binding way (i.e. the determination has not been stayed pending appeal, if an appeal is being pursued) that Socket was not entitled to the provisioned DS1 or DS3 UNE Loop, the rates paid by Socket for the affected Loop shall be subject to true-up, and Socket shall be required to transition from the UNE DS1 or DS3 Loop to an alternative service/facility within 30 days of such determination.  If Socket does not transition the Loop within the 30 day period, then CenturyTel may disconnect the loop or convert it to an analogous service.


	Resolved

	RESOLVED
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	5.0, and  5.1 
	5.0
Dark Fiber DEDICATED TRANSPORT   

5.1 
Dark fiber is fiber which has not been activated through connection to the electronics that “light” it and render it capable of carrying telecommunications services.  Dark fiber is unlit optic cable that is deployed within CenturyTel’s network that is in place and easily called into service. Unlit fiber is dark fiber regardless of whether the fiber is spliced or terminated.  Dark fiber, includes unlit fiber that could be, but is not currently, spliced or terminated in any segment including any “dead count,” as well as point to point but not assigned segments.  Spare dark fiber is determined by the formula in Section 5.4  

	Resolved
	5.0
Dark Fiber DEDICATED TRANSPORT   

5.1 
Dark fiber is fiber which has not been activated through connection to the electronics that “light” it and render it capable of carrying telecommunications services.  Dark fiber is unlit optic cable that is deployed within CenturyTel’s network that is in place and easily called into service. Unlit fiber is dark fiber regardless of whether the fiber is spliced or terminated.  Dark fiber, includes unlit fiber that could be, but is not currently, spliced or terminated in any segment including any “dead count,” as well as point to point but not assigned segments.  Spare dark fiber is determined by the formula in Section 5.4  

	Resolved

	Issue 31A:

RESOLVED
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	5.3.1
	5.3.1
At unbundled dedicated transport dark fiber segments in routes that have not been Declassified, CenturyTel will provide a UNE Dedicated Transport Dark Fiber segment that is considered “spare” as defined in Section 5.4 below.  UNE Dedicated Transport Dark Fiber is defined as CenturyTel dark fiber interoffice transmission facilities dedicated to Socket that are within CenturyTel’s network, connecting CenturyTel switches or wire centers within a LATA.  UNE Dedicated Transport Dark Fiber does not include transmission facilities between the CenturyTel network and Socket’s network or the location of Socket equipment.  CenturyTel will offer UNE Dedicated Transport Dark Fiber to Socket when Socket has collocation space in each CenturyTel CO where the requested UNE Dedicated Transport Dark Fiber(s) terminate.


	Resolved
	5.3.1
At unbundled dedicated transport dark fiber segments in routes that have not been Declassified, CenturyTel will provide a UNE Dedicated Transport Dark Fiber segment that is considered “spare” as defined in Section 5.4 below.  UNE Dedicated Transport Dark Fiber is defined as CenturyTel dark fiber interoffice transmission facilities dedicated to Socket that are within CenturyTel’s network, connecting CenturyTel switches or wire centers within a LATA.  UNE Dedicated Transport Dark Fiber does not include transmission facilities between the CenturyTel network and Socket’s network or the location of Socket equipment.  CenturyTel will offer UNE Dedicated Transport Dark Fiber to Socket when Socket has collocation space in each CenturyTel CO where the requested UNE Dedicated Transport Dark Fiber(s) terminate.


	Resolved

	MOVED TO ARTICLE II
Socket Issue:

Should the Article include a definition of Dedicated Transport that recognizes that CenturyTel has two separate ILEC entities in Missouri?  

CenturyTel Issue:

What definition of “Dedicated Transports” should be incorporated into the Agreement?
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	7.2
	7.2
“Dedicated Transport” is defined as CenturyTel interoffice transmission facilities dedicated to a particular CLEC or CLEC’s customer that is within CenturyTel’s network, connecting CenturyTel switches or wire centers within a LATA.  Dedicated transport also includes interoffice transmission facilities between CenturyTel of Missouri, LLC’s network and Spectra Communications Group, LLC d/b/a CenturyTel’s network and vise-versa. Dedicated Transport does not include transmission facilities between CenturyTel’s network and Socket’s network or the location of Socket’s equipment.


	Moved to Article II, Issue 34.

	7.2
“Dedicated Transport” is defined as CenturyTel interoffice transmission facilities dedicated to a particular CLEC or CLEC’s customer that is within CenturyTel’s network, connecting CenturyTel switches or wire centers within a LATA.   Dedicated Transport does not include transmission facilities between CenturyTel’s network and Socket’s network or the location of Socket’s equipment.


	Moved to Article II, Issue 34.


	RESOLVED
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	11.1
	11.1
CenturyTel will offer unbundled local loops with and without automated testing and monitoring services where technically feasible and CenturyTel uses such testing and monitoring itself  or offers these services to any other carrier including any affiliate of CenturyTel.  If Socket uses its own testing and monitoring services, CenturyTel still must treat the test reports as its own for purposes of procedures and time intervals for clearing trouble reports.  


	Resolved
	11.1   CenturyTel will offer unbundled local loops with and without automated testing and monitoring services where technically feasible and CenturyTel uses such testing and monitoring itself  or offers these services to any other carrier including any affiliate of CenturyTel.  If Socket uses its own testing and monitoring services, CenturyTel still must treat the test reports as its own for purposes of procedures and time intervals for clearing trouble reports.  
	Resolved

	RESOLVED
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	11.2, 11.2.1 and 11.2.2
	11.2
Synchronization

11.2.1
Definition:

Synchronization is the function which keeps all digital equipment in a communications network operating at the same average frequency.  With respect to digital transmission, information is coded into discrete pulses.  When these pulses are transmitted through a digital communications network, all synchronous Network Elements are traceable to a stable and accurate timing source.  Network synchronization is accomplished by timing all synchronous Network Elements in the network to a stratum 1 source so that transmission from these network points have the same average line rate.  

11.2.2
Technical Requirements


To the extent technically feasible, CenturyTel will provide synchronization to equipment that is owned by CenturyTel and is used to provide a network element to Socket in the same manner that CenturyTel provides synchronization to itself.   


	Resolved
	11.2
Synchronization

11.2.1
Definition:

 
Synchronization is the function which keeps all digital equipment in a communications network operating at the same average frequency.  With respect to digital transmission, information is coded into discrete pulses.  When these pulses are transmitted through a digital communications network, all synchronous Network Elements are traceable to a stable and accurate timing source.  Network synchronization is accomplished by timing all synchronous Network Elements in the network to a stratum 1 source so that transmission from these network points have the same average line rate.  

11.2.2
Technical Requirements


To the extent technically feasible, CenturyTel will provide synchronization to equipment that is owned by CenturyTel and is used to provide a network element to Socket in the same manner that CenturyTel provides synchronization to itself.  

	Resolved

	Socket Issue Statement:
Should Article VII, Section 7.10.1 implement the FCC’s ruling in the TRRO on the DS1 transport cap in a manner that recognizes and is consistent with  paragraph 128 of that Order and the Commission’s ruling on this issue in the recent AT&T arbitration? 
CenturyTel Issue Statement:

Should Article VII, Section 7.10.1 include a provision that, consistent with the FCC’s rules, imposes a cap of 10 on the number of unbundled DS1 dedicated transport circuits Socket may obtain on each route where DS1 dedicated transport is available on an unbundled basis?
	35
	7.10.1
	7.10.1  CenturyTel will provide DS1 Dedicated Transport unbundled under Section 251 on all routes between CenturyTel wire centers that are classified as Tier 2 and Tier 3 on one or both ends of the route.    (The classification criteria for CenturyTel wire centers is set forth in Section 5.3.3 of this Article.)  Socket may obtain a maximum of 10 DS1 Dedicated Transport circuits on each route for which CenturyTel is required to provide only DS1 Dedicated Transport under Section 251.  (The maximum of 10 DS1 Dedicated Transport circuits will not apply on any route where a CenturyTel wire center is classified as Tier 3 is on one or both ends.)  Under no circumstances, will Socket obtain more than 346 DS1 Dedicated Circuits on any particular route.
	After the FCC segregated the ILECs’ wire centers into Tiers, it considered for which wire center Tiers CLECs would have access to loops and for which routes between wire centers CLECs would have access to DS1 and DS3 level transport as UNEs.  The FCC reasoned that CLECs would be willing to install their own transport facilities (or would have alternative wholesale sources available) on routes between two large wire centers, i.e., between Tier 1 wire centers. TRRO ¶ 112 and ¶ 126.  The FCC also reasoned that CLECs would be willing to install their own high capacity facilities, i.e., DS3 transport, between a large and medium wire center or between two medium-sized wire centers, but that it was unlikely that a CLEC would install the lower capacity DS1 facilities in such a configuration.  TRRO ¶ 118 and ¶ 126.  Finally, in those cases where a small wire center was involved, the FCC reasoned CLECs were unlikely to install any transport facilities, even if one of the wire centers was large or medium.  TRRO ¶ 123.

       Paragraph 128 of the TRRO, setting out this particular cap, states as follows:

Limitation on DS1 Transport.  On routes for which we determine that there is no unbundling obligation for DS3 transport, but for which impairment exists for DS1 transport, we limit the number of DS1 transport circuits that each carrier may obtain on that route to 10 circuits.  This is consistent with the pricing efficiencies of aggregating traffic.  While a DS3 circuit is capable of carrying 28 uncompressed DS1 channels, the record reveals that it is efficient for a carrier to aggregate traffic at approximately 10 DS1s.  When a carrier aggregates sufficient traffic on DS1 facilities such that it effectively could use a DS3 facility, we find that our DS3 impairment conclusions should apply.

(footnotes omitted, emphasis added).

       The FCC is explicit in the first sentence:  On routes where an ILEC is not required to provide DS3 transport circuits, but is required to provide DS1 transport circuits, CLECs will be limited to 10 DS1 transport circuits.  The FCC is just as explicit in the last sentence:  When a CLEC has enough traffic on DS1 transport circuits to economically warrant using a DS3 transport circuit, the CLEC will be subject to the same restrictions on DS1 transport circuits that the FCC established for DS3 transport circuits.  Thus, if a CLEC could not obtain a DS3 transport circuit on a route, it would not be allowed to circumvent that limitation by obtaining more than 10 DS1 transport circuits on that route. 


Paragraph 128 of the TRRO is unequivocal — the limitation of 10 DS1 transport circuits applies on those routes where DS3 transport is not available as a Section 251 UNE.  The cap is not imposed on any other transport routes.  Indeed, there is no regulatory purpose to imposing a DS1 transport cap with respect to other routes.  On routes where DS3 transport circuits continue to be available, i.e., on routes where CLECs continue to be impaired without access to DS3 transport circuits, there is no regulatory purpose to be achieved by restricting the number of DS1 transport circuits that a CLEC can order. 

      When the FCC issued the TRRO, it expressly adopted the terms of its Order, as well as rules intended to effectuate the terms of the TRRO as set forth at Appendix B of the TRRO at ¶ 239.  Contrary to any claim by CenturyTel that  the FCC’s rule should just be read on its face, the FCC itself has stressed that its rules implementing the provisions of the Act cannot be read in isolation, but rather must be “read in conjunction with the rest of the Order.”  TSR Wireless, LLC v. U S West Communications, Inc., Memorandum Opinion and Order, 15 FCC Rcd 11166, 11177-78 at ¶¶ 20-21 (2000). In determining whether there are limitations on the FCC’s DS1 transport rule, one cannot ignore the explanatory comments in the TRRO, but must read those provisions together with the rule as a harmonious whole.

      The Commission’s ruling in the recent arbitration between AT&T (then SBC) and various CLECs to develop successor agreements to the M2A was consistent with the position advocated by Socket here.

      In response to CenturyTel’s concern that Socket would use its access to uncapped DS1 transport circuits to circumvent the FCC’s cap on the number of DS3 transport circuits it could obtain on these routes, Socket proposes the last sentence in this Section 7.10.1 that prevents Socket from circumventing the FCC’s ruling.

Kohly Direct at 105-109

Kohly Rebuttal
	7.10.1  CenturyTel will provide DS1 Dedicated Transport unbundled under Section 251 on all routes between CenturyTel wire centers that are classified as Tier 2 and Tier 3 on one or both ends of the route.    (The classification criteria for CenturyTel wire centers is set forth in Section 5.3.3 of this Article.)  Socket may obtain a maximum of ten (10) unbundled DS1 dedicated transport circuits on each route where DS1 dedicated transport is available on an unbundled basis (“DS1 Threshold”).  The Parties agree that nothing in this section shall constitute a precedent in any other proceeding and, further, neither Party will assert in any other proceeding that this section should be considered as precedent.  Neither Party waives its rights to participate and fully present its respective positions in any future proceeding dealing with the application of the DS1 Threshold.

	Socket’s proposed DS1 transport cap does not comply with FCC regulations.

The Commission should adopted CenturyTel’s proposed Section 7.10.1 because it tracks precisely the language of the FCC’s applicable DS1 transport cap rule, 47 C.F.R. § 51.319(e)(2)(ii)(B).  Socket’s proposed Section 7.10.1 does not.  In fact, Socket’s proposed language would alter the plain meaning of the rule’s unambiguous text.  The rule expressly states that the 10 DS1 cap applies “on each route where DS1 dedicated transport is available on an unbundled basis.”  See 47 C.F.R. § 51.319(e)(2(ii)(B).  In other words, the 10 DS1 cap applies on any route on which Socket may obtain DS1 transport as a UNE.  Socket erroneously interprets ¶ 128 of the FCC’s TRRO as “limiting” the application of the DS1 transport cap.  Specifically, as set forth in Socket’s proposed language, Socket interprets ¶ 128 of the TRRO as limiting the application of the cap to only those routes where DS3 transport is no longer required to be unbundled.  Since virtually all of CenturyTel’s wire centers are Tier 3 wire centers under the FCC’s wire center classification regime, CenturyTel is required under the FCC’s rules to unbundle DS3 transport on virtually all routes.  Therefore, Socket’s position essentially is that the DS1 transport cap would never apply on routes with a CenturyTel wire center at one or both ends.  See Busbee Direct at 11-12; Busbee Rebuttal at 14-15.


In order to accept Socket’s interpretation of Rule 51.319(e)(2)(ii)(B), the Commission would have to ignore the plain and unambiguous text of the rule.  Even Socket admits that the rule itself “does not mention that the DS1 cap is limited to those routes where DS3 transport is non-impaired[.]”  Kohly Direct at 106:7-8.  If the FCC had intended the application of the DS1 cap to be limited to just that situation, the FCC would have put that limitation on the cap expressly in the rule itself.  However, the FCC did not put such limiting language in the rule, and the Commission should apply the rule as it is written and as it is reflected in CenturyTel’s proposed Section 7.10.1.  See Busbee Direct at 12-13; Busbee Rebuttal at 15.


Socket’s position unnecessarily and erroneously creates an inconsistency between the text of Rule 51.319(e)(2)(ii)(B) and the language of the TRRO’s ¶ 128.  As Socket witness, Matthew Kohly, states, Socket interprets the language of ¶ 128 as saying that the 10 DS1 transport cap “only” applies on routes where DS3 dedicated transport is not required to be unbundled.  However, the word “only” does not appear in ¶ 128.  Socket’s insistence on inserting that word into its interpretation of ¶ 128 is what causes its interpretation to conflict with the plain text of Rule 51.319(e)(2)(ii)(B).  See Busbee Rebuttal at 15-16.  Nevertheless, the Commission cannot give weight to any language in the TRRO that is inconsistent with the plain text of the FCC’s rule.  Even if it could, the Commission should not, as the language of ¶ 128 actually can be interpreted so as not to conflict with the rule itself.  For example, as properly interpreted recently by the Texas PUC, ¶ 128 is intended to clarify that the DS1 transport cap “also” applies to those routes where unbundled DS1 dedicated transport is available and DS3 unbundled dedicated transport is not available.  See Order No. 45-Resolving Remaining Contract Disputes, Arbitration of Non-Costing Issues for Successor Agreements to the Texas 271 Agreement, Docket No. 28821 (Tex. P.U.C. Aug. 5, 2005), at p. 11.  There is no reason to interpret ¶ 128 as stating that the cap applies “only” where DS3 transport is not available as a UNE, particularly when doing so unnecessarily places the interpretation of ¶ 128 in conflict with the plain text of Rule 51.319(e)(2)(ii)(B).  See Busbee Rebuttal at 15-16.


Socket erroneously attempts to justify its interpretation of the rule on the basis of a single FCC’s policy discussion in the TRRO.  However, Socket’s argument errors, in part, because it is myopically incomplete, failing to address the other policy concerns discussed by the FCC.  Socket witness Kohly spends several pages of testimony attempting to explain that the FCC, in the TRRO, discussed the 10 DS1 transport cap in the context of when it would be economically efficient for a CLEC to switch from multiple DS1 transport circuits to a single DS3 transport circuit.  The FCC’s discussion is sound policy and applies regardless of whether the economic “cross-over” point alluded to by Mr. Kohly requires a CLEC to aggregate traffic to a DS3 UNE transport (on routes where DS3 transport is required to be unbundled) or to a non-UNE DS3 facility provided by another carrier or self-provisioned by Socket (on routes where DS3 transport is no longer required to be unbundled).  Regardless of who provides the DS3 transport facility, the FCC’s “pricing efficiencies” rational requires that when a CLEC reaches a 10 DS1 level of traffic, the CLEC would need to aggregate its DS1 traffic to a DS3 facility.  See Busbee Direct at 12-13; Busbee Rebuttal at 16-18.


From this discussion in the TRRO, Mr. Kohly concludes:  “It is evident from the Paragraph 128 discussion that the FCC did not want CLECs to be able to use multiple DS1 transport circuits as a method for subverting non-impairment findings for DS3 transport[.]”  Kohly Direct at 107:17-20.  In other words, according to Mr. Kohly, the 10 DS1 transport cap is exclusively concerned with preventing CLECs from leasing more than 10 DS1 transport UNEs from an ILEC in an attempt to bypass or get around having to migrate to non-UNE DS3 facility or self-provisioned facility.  There is no question that this—thwarting a CLEC’s attempt to subvert the FCC’s finding of DS3 non-impairment—is “an” underlying reason for applying the DS1 transport cap.  However, it is not the exclusive or only reason.  See Busbee Rebuttal at 16-18.


There are other regulatory or policy reasons underpinning the DS1 transport cap, and those other reasons demonstrate why the DS1 transport cap should apply on all routes, not just those routes on which DS3 transport UNEs are no longer available.  For example, Socket’s interpretation of the cap would mean that it is entitled to an unlimited number of DS1 dedicated transport circuits between CenturyTel’s wire centers.  That cannot be what the FCC intended; otherwise, it theoretically would permit Socket to make an end-run around a similar 12 DS3 transport cap on the same route.  Conceivably, Socket could order hundreds or thousands of DS1 transport circuits but still be limited to 12 DS3 transport circuits on the same route.  That simply does not make sense.  In addition, if no DS1 transport cap applied between CenturyTel’s wire centers, there would be no regulatory mechanism to encourage Socket to aggregate traffic above the 10 DS1 level to a DS3 UNE facility, thus thwarting the FCC’s stated “pricing efficiencies” policy in the TRRO.  See Busbee Direct at 12-13; Busbee Rebuttal at 16-18.


Applying the DS1 transport cap as expressly stated in the rule—on all routes—would ensure that Socket and other CLECs comply with the FCC’s aggregation requirements.  Further, the Commission should not give Socket to opportunity to make an end-run around the DS3 transport cap by giving it the contractual right to order unlimited DS1 transport circuits.  Doing so would essentially condone Socket’s right to operate as an inefficient carrier.

	SUBLOOPS

RESOLVED
	
	45
	45.
SUBLOOPS

45.1
CenturyTel will offer unbundled access to copper subloops and subloops for access to multiunit premises wiring.  CenturyTel will consider and respond to all requests for access to subloops through the BFR process set forth in Article VII, Section 2.38.2 through 2.38.10 of this Agreement, except as expressly modified in by the provisions of this Section 45.  Sound engineering judgment will be utilized to ensure network security and integrity.  Each Socket request for subloops will be analyzed on a case-by-case basis.  Section 2.38.11 of this Agreement shall apply such that a BFR shall not be required from Socket to develop an access arrangement for subloops in a location where an arrangement already exists and is available for use by Socket.  Furthermore, Section 2.38.12 (requiring an amendment to this Agreement) shall not apply.

45.2
CenturyTel is not required to provide Socket access to dark fiber subloops.  The copper subloops that CenturyTel will offer under the terms of this Section 45 shall be “Spare,” meaning that they shall be an existing subloop that is not defective and is either (1) not currently being used to provide service to any customer or (2) is being used to serve a customer but that customer has decided to migrate to Socket and Socket has requested reuse of the subloop and will port customer’s telephone number to Socket.  If a subloop has been disconnected, and thus an end-user is no longer receiving service via that subloop, and such subloop has been determined to be a non-defective pair, then that subloop would be considered an existing Spare portion of the loop.
45.3
Copper Subloops.  CenturyTel will make available access to copper subloops on an unbundled basis.  A copper subloop is a portion of a Copper Loop, or Hybrid Loop, and is comprised entirely of copper wire or copper cable that acts as a transmission facility between any accessible terminal in CenturyTel’s outside plant, including inside wire owned or controlled by CenturyTel, and the end-user customer premises.  A copper subloop can also include intermediate devices, such as repeaters and load coils, used to establish the transmission path.  Copper subloops can be used by Socket to provide voice-grade services as well as digital subscriber line services.  Copper subloop consists of the distribution portion of the copper loop.  CenturyTel is not obligated to offer feeder loop plant as a stand-alone UNE.

45.3.1
An accessible terminal is any point on the loop where technicians can access a copper wire within the cable without removing a splice case.  Such points include, but are not limited to, a pole or pedestal, the serving area interface, the network interface device, the minimum point of entry, any remote terminal, and the feeder/distribution interface.

45.3.2
Access to copper subloops is subject to the collocation provisions of this Agreement.  Socket will establish collocation using the collocation process as set forth in Article XVII this Agreement, or will establish an access arrangement to obtain access to subloops in accordance with the BFR process set out in Article VII, Section 2.38 of this Agreement, either of which are necessary to interconnect to the CenturyTel subloop network.  Socket is not required to have a collocation arrangement in the CenturyTel serving wire center in order to establish an arrangement for access to a subloop.  

45.4
The assignment of subloop facilities will incorporate reasonable practices used to administer outside plant loop facilities, and will take into account that Socket, unlike CenturyTel, may not require as many subloop facilities.  For example, where interfaces between feeder and distribution cable are currently administered in 25 pair cable compliments, Socket may request and will then be assigned a smaller number of cable pairs.  Subloop inquiries do not serve to reserve subloop(s).  

45.5
Construction of a facility arrangement that provides Socket with access to the subloops it requests shall take up to ninety (90) days to complete depending upon project size and scope.  The time period begins when Socket submits to CenturyTel written approval and payment of not less than 50% of the total estimated construction costs and related provisioning costs after an estimate has been accepted by Socket through the BFR process.  The balance of the payment shall be made upon completion of construction and testing of the subloop(s).

45.5.1
In the event Socket disputes the cost quoted by CenturyTel, Socket may initiate Dispute Resolution under the procedures set forth in Article III, Section 18, of this Agreement.  CenturyTel will proceed with construction of the arrangement upon receipt from Socket of not less than fifty percent (50%) of the total estimated costs even if Socket has disputed the cost and initiated Dispute Resolution. 

45.5.2
Socket’s payment shall be subject to any “true-up,” if applicable, upon resolution of the dispute in accordance with the Dispute Resolution procedures. 

45.6
Upon completion of the construction activity, Socket will be allowed to test the installation with a CenturyTel technician.  If Socket desires test access to the arrangement for subloops, Socket must place its own test point in its cable prior to cable entry into CenturyTel’s interconnection point.  Once Socket has paid the balance of payment due CenturyTel in accordance with Section 45.5 above, Socket may place an order for subloops at the location.  Whether Socket places such order via the established LSR or ASR process will be determined in the BFR process and will be dependent on the type of subloop access arrangement Socket seeks.  Prices at which CenturyTel will provide Socket with subloops at that location shall be determined through the BFR process as set forth in Article VII, Section 2.38 of this Agreement.  The nonrecurring and monthly recurring charges for a requested subloop shall be developed by CenturyTel as part of the development of the price quote in the BFR process.  In no event, however, will the monthly recurring charge (MRC) for a subloop be higher than the MRC that would apply had that subloop been ordered and provisioned as a complete UNE loop.
45.7
Multiunit premises wiring.  CenturyTel will make available to Socket access to subloops for access to multiunit premises wiring on an unbundled basis.  The subloop for access to multiunit premises wiring is defined as any portion of the loop that it is technically feasible to access at a terminal in the incumbent LEC’s outside plant at or near a multiunit premises, including inside wire.  Inside wire is wire owned or controlled by CenturyTel at a multiunit customer premises between the minimum point of entry and the point of demarcation.

45.7.1.
An accessible terminal is any point in CenturyTel’s network where a technician can access the wire within the cable (e.g., via screw posts, terminals, patch panels) without removing a splice case to reach the wire within to access the wiring in the multiunit premises.  Such points include, but are not limited to, a pole or pedestal, the NID, the minimum point of entry, the single point of interconnection, and the feeder/distribution interface.

45.7.2
Upon request for interconnection at a multiunit premises where CenturyTel owns, controls, or leases wiring, CenturyTel will provide a single point of interconnection that is suitable for use by multiple carriers.  If the  Parties do not agree on appropriate terms, conditions and rates for the single point of interconnection to multiunit premises wiring either Party may invoke the Dispute Resolution provisions of this Agreement.

45.7.3
CenturyTel will not provide or maintain inside wire in situations where it determines there are health or safety concerns in doing so.

45.8
Facility Relocation.  The parties agree to work cooperatively and in good faith in the event that CenturyTel is required to undertake a relocation of its facilities that include Socket’s subloop arrangements.  CenturyTel shall notify Socket of pending relocation as soon as reasonably possible after CenturyTel receives such notice from the property owner or governmental entity that it must relocate its ILEC facilities.  Notice shall be provided in accordance with the notice provisions elsewhere in this Agreement.  CenturyTel’s notice shall specify a date reasonable under the circumstances of the pending relocation by which Socket must inform CenturyTel of its intention to remain, or not remain, in an access arrangement for subloop(s) following the relocation.  If CenturyTel receives no response to such notice by the date specified, Socket shall be deemed to have determined not to remain and its facilities will be removed and Socket billed as provided in Section 45.8.2 below. 

45.8.1
If Socket notifies CenturyTel that it intends to remain in a subloop arrangement following relocation, CenturyTel shall then provide Socket a written estimate of the reasonable cost to terminate Socket’s facilities as part of the relocation of the site.  The estimate shall be provided to Socket within 30 business days after notification is provided by Socket.  Socket shall notify CenturyTel of acceptance or rejection of the new subloop access arrangement within 10 business days of it’s receipt of CenturyTel’s estimate.  Upon acceptance of the CenturyTel estimate, Socket shall pay at least 50% of the relocation costs at the same time as it notifies CenturyTel of its acceptance of estimated costs.

45.8.2
If Socket decides not to continue in a subloop access arrangement following relocation, Socket will notify CenturyTel as to the date that CenturyTel may remove Socket’s facilities from the arrangement that CenturyTel is required to  relocate.  Socket will pay CenturyTel for all actual itemized costs incurred by CenturyTel associated with the removal of Socket’s facilities.
	Resolved
	45.
SUBLOOPS

45.1
CenturyTel will offer unbundled access to copper subloops and subloops for access to multiunit premises wiring.  CenturyTel will consider and respond to all requests for access to subloops through the BFR process set forth in Article VII, Section 2.38.2 through 2.38.10 of this Agreement, except as expressly modified in by the provisions of this Section 45.  Sound engineering judgment will be utilized to ensure network security and integrity.  Each Socket request for subloops will be analyzed on a case-by-case basis.  Section 2.38.11 of this Agreement shall apply such that a BFR shall not be required from Socket to develop an access arrangement for subloops in a location where an arrangement already exists and is available for use by Socket.  Furthermore, Section 2.38.12 (requiring an amendment to this Agreement) shall not apply.

45.2
CenturyTel is not required to provide Socket access to dark fiber subloops.  The copper subloops that CenturyTel will offer under the terms of this Section 45 shall be “Spare,” meaning that they shall be an existing subloop that is not defective and is either (1) not currently being used to provide service to any customer or (2) is being used to serve a customer but that customer has decided to migrate to Socket and Socket has requested reuse of the subloop and will port customer’s telephone number to Socket.  If a subloop has been disconnected, and thus an end-user is no longer receiving service via that subloop, and such subloop has been determined to be a non-defective pair, then that subloop would be considered an existing Spare portion of the loop.
45.3
Copper Subloops.  CenturyTel will make available access to copper subloops on an unbundled basis.  A copper subloop is a portion of a Copper Loop, or Hybrid Loop, and is comprised entirely of copper wire or copper cable that acts as a transmission facility between any accessible terminal in CenturyTel’s outside plant, including inside wire owned or controlled by CenturyTel, and the end-user customer premises.  A copper subloop can also include intermediate devices, such as repeaters and load coils, used to establish the transmission path.  Copper subloops can be used by Socket to provide voice-grade services as well as digital subscriber line services.  Copper subloop consists of the distribution portion of the copper loop.  CenturyTel is not obligated to offer feeder loop plant as a stand-alone UNE.

45.3.1
An accessible terminal is any point on the loop where technicians can access a copper wire within the cable without removing a splice case.  Such points include, but are not limited to, a pole or pedestal, the serving area interface, the network interface device, the minimum point of entry, any remote terminal, and the feeder/distribution interface.

45.3.2
Access to copper subloops is subject to the collocation provisions of this Agreement.  Socket will establish collocation using the collocation process as set forth in Article XVII this Agreement, or will establish an access arrangement to obtain access to subloops in accordance with the BFR process set out in Article VII, Section 2.38 of this Agreement, either of which are necessary to interconnect to the CenturyTel subloop network.  Socket is not required to have a collocation arrangement in the CenturyTel serving wire center in order to establish an arrangement for access to a subloop.  

45.4
The assignment of subloop facilities will incorporate reasonable practices used to administer outside plant loop facilities, and will take into account that Socket, unlike CenturyTel, may not require as many subloop facilities.  For example, where interfaces between feeder and distribution cable are currently administered in 25 pair cable compliments, Socket may request and will then be assigned a smaller number of cable pairs.  Subloop inquiries do not serve to reserve subloop(s).  

45.5
Construction of a facility arrangement that provides Socket with access to the subloops it requests shall take up to ninety (90) days to complete depending upon project size and scope.  The time period begins when Socket submits to CenturyTel written approval and payment of not less than 50% of the total estimated construction costs and related provisioning costs after an estimate has been accepted by Socket through the BFR process.  The balance of the payment shall be made upon completion of construction and testing of the subloop(s).

45.5.1
In the event Socket disputes the cost quoted by CenturyTel, Socket may initiate Dispute Resolution under the procedures set forth in Article III, Section 18, of this Agreement.  CenturyTel will proceed with construction of the arrangement upon receipt from Socket of not less than fifty percent (50%) of the total estimated costs even if Socket has disputed the cost and initiated Dispute Resolution. 

45.5.2
Socket’s payment shall be subject to any “true-up,” if applicable, upon resolution of the dispute in accordance with the Dispute Resolution procedures. 

45.6
Upon completion of the construction activity, Socket will be allowed to test the installation with a CenturyTel technician.  If Socket desires test access to the arrangement for subloops, Socket must place its own test point in its cable prior to cable entry into CenturyTel’s interconnection point.  Once Socket has paid the balance of payment due CenturyTel in accordance with Section 45.5 above, Socket may place an order for subloops at the location.  Whether Socket places such order via the established LSR or ASR process will be determined in the BFR process and will be dependent on the type of subloop access arrangement Socket seeks.  Prices at which CenturyTel will provide Socket with subloops at that location shall be determined through the BFR process as set forth in Article VII, Section 2.38 of this Agreement.  The nonrecurring and monthly recurring charges for a requested subloop shall be developed by CenturyTel as part of the development of the price quote in the BFR process.  In no event, however, will the monthly recurring charge (MRC) for a subloop be higher than the MRC that would apply had that subloop been ordered and provisioned as a complete UNE loop.
45.7
Multiunit premises wiring.  CenturyTel will make available to Socket access to subloops for access to multiunit premises wiring on an unbundled basis.  The subloop for access to multiunit premises wiring is defined as any portion of the loop that it is technically feasible to access at a terminal in the incumbent LEC’s outside plant at or near a multiunit premises, including inside wire.  Inside wire is wire owned or controlled by CenturyTel at a multiunit customer premises between the minimum point of entry and the point of demarcation.

45.7.1.
An accessible terminal is any point in CenturyTel’s network where a technician can access the wire within the cable (e.g., via screw posts, terminals, patch panels) without removing a splice case to reach the wire within to access the wiring in the multiunit premises.  Such points include, but are not limited to, a pole or pedestal, the NID, the minimum point of entry, the single point of interconnection, and the feeder/distribution interface.

45.7.2
Upon request for interconnection at a multiunit premises where CenturyTel owns, controls, or leases wiring, CenturyTel will provide a single point of interconnection that is suitable for use by multiple carriers.  If the  Parties do not agree on appropriate terms, conditions and rates for the single point of interconnection to multiunit premises wiring either Party may invoke the Dispute Resolution provisions of this Agreement.

45.7.3
CenturyTel will not provide or maintain inside wire in situations where it determines there are health or safety concerns in doing so.

45.8
Facility Relocation.  The parties agree to work cooperatively and in good faith in the event that CenturyTel is required to undertake a relocation of its facilities that include Socket’s subloop arrangements.  CenturyTel shall notify Socket of pending relocation as soon as reasonably possible after CenturyTel receives such notice from the property owner or governmental entity that it must relocate its ILEC facilities.  Notice shall be provided in accordance with the notice provisions elsewhere in this Agreement.  CenturyTel’s notice shall specify a date reasonable under the circumstances of the pending relocation by which Socket must inform CenturyTel of its intention to remain, or not remain, in an access arrangement for subloop(s) following the relocation.  If CenturyTel receives no response to such notice by the date specified, Socket shall be deemed to have determined not to remain and its facilities will be removed and Socket billed as provided in Section 45.8.2 below. 

45.8.1
If Socket notifies CenturyTel that it intends to remain in a subloop arrangement following relocation, CenturyTel shall then provide Socket a written estimate of the reasonable cost to terminate Socket’s facilities as part of the relocation of the site.  The estimate shall be provided to Socket within 30 business days after notification is provided by Socket.  Socket shall notify CenturyTel of acceptance or rejection of the new subloop access arrangement within 10 business days of it’s receipt of CenturyTel’s estimate.  Upon acceptance of the CenturyTel estimate, Socket shall pay at least 50% of the relocation costs at the same time as it notifies CenturyTel of its acceptance of estimated costs.

45.8.2
If Socket decides not to continue in a subloop access arrangement following relocation, Socket will notify CenturyTel as to the date that CenturyTel may remove Socket’s facilities from the arrangement that CenturyTel is required to  relocate.  Socket will pay CenturyTel for all actual itemized costs incurred by CenturyTel associated with the removal of Socket’s facilities.
	Resolved

	
	
	
	
	
	
	


Key:  Bold language represents language proposed by Socket and opposed by CenturyTel.
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Underlined language represents language proposed by CenturyTel and opposed by Socket.  
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