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 SEQ CHAPTER \h \r 1BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI

Application of Union Electric Company

)

for Permission and Authority to Construct, 
)

Operate, Own and Maintain a 345 kilovolt
)
Case No. EO-2002-351

Transmission Line in Maries, Osage, and 

)

Pulaski Counties, Missouri (“Callaway-Franks
)

Line”) 





)
REPLY BRIEF OF UNION ELECTRIC COMPANY

COMES NOW Applicant, Union Electric Company, d/b/a AmerenUE (“UE”) to respectfully submit this Reply Brief in response to the Initial Brief of Intervenors Concerned Citizens of Family Farms and Heritage.

PRELIMINARY STATEMENT TC "PRELIMINARY STATEMENT" \f C \l "1" 

Intervenors’ Initial Brief consists of numerous flaws and misstatements.  These flaws and misstatements include the following: allegations that purport to be statements of fact, but that are made without citation to any evidentiary support; purported recitations of the law, but again without citation to any support; sparse citations to case law that often does not support the point made; mischaracterization of the testimony and other evidence presented in this case; repeated invitations to the Commission asking the Commission to improperly exceed its jurisdiction; accusations that the Commission’s Staff has shirked its responsibility and has supported UE’s Application because of a desire to save a few tenths of a cent per kilowatt hour on a personal electric bill; and not-so-well-disguised claims that every UE witness was lying about the need, purpose and benefits of the proposed line.

In short, the foregoing describes Intervenors’ Initial Brief.  Intervenors’ Brief fails, with respect to the vast majority of its allegations, to adhere to the Commission’s rules (see 4 CSR 240-2.080(7)(C)) TA \l "4 CSR 240-2.080(7)(C)" \s "4 CSR 240-2.080(7)(C)" \c 6 , wherein allegations are only to be made if they have evidentiary support, and in most cases it fails to cite to evidence as the Commission requested.


In summary, Intervenors cannot win this case on the facts and the law.  They therefore hope to win it on emotion.  They have resorted to what they hope is a tried and true formula:  take the role of the “little guy” against the “nameless, faceless” electric company from the City, claim the electric company is tantamount to an evil empire, and hope someone – in this case this Commission – will stand up for the little guy regardless of the facts or the law.      


In its Initial Brief, UE has anticipated and addressed many, if not most, of the “allegations” made by Intervenors in their Brief.  In this Reply Brief, UE will, as we have throughout this case, provide the Commission with the facts, supported by record evidence, and the law, supported by applicable statutes and case law, in order that the Commission can make an informed and proper decision with respect to UE’s Application.  We respectfully suggest that on the facts and the law, UE’s Application is proper and must be granted.  

REPLY ARGUMENT TC "REPLY ARGUMENT" \f C \l "1" 
I.
The purpose of building the Callaway-Franks Line is to solve the overloading problems on UE’s system.  Intervenors’ allegations that the overloading problems do not exist, and that the purpose of the line is to serve Cole County loads, misstate the record TC "I.
The purpose of building the Callaway-Franks Line is to solve the overloading problems on UE’s system.  Intervenors’ allegations that the overloading problems do not exist, and that the purpose of the line is to serve Cole County loads, misstate the record" \f C \l "1" .


Intervenors allege that UE’s Application is not about solving the overloading problems on the Bland-Franks line, but rather, is about serving loads in Cole County.
  They claim that UE’s Application is all about greed, not need.  They repeatedly fail to deliver on their promises to prove this “theory,” and common sense and the undisputed evidence presented in this case unequivocally rebut it.

First, the evidence is overwhelming that there is a real and presently existing overloading problem on UE’s Bland-Franks line that creates negative ripple effects throughout UE’s system and on systems interconnected to UE’s system, including that of AECI.  See UE’s Initial Brief at pp. 2–3 (and the record evidence cited therein in footnotes 1-8); pp. 13-16 (and the record evidence cited therein in footnotes 57-69).  There is no evidence that rebuts the real need to improve the system, and the real risk to reliability of the entire system and customer service if these improvements are not made. 

Second, the Intervenors’ theory makes absolutely no sense.  It is undisputed that the portion of the proposed Callaway-Franks Line from Chamois to the proposed Loose Creek Substation is within UE’s existing, certificated service area and that a future line from Loose Creek to Cole County would not need the permission of the Commission because it also would be within UE’s service territory.
  Also undisputed is the fact that UE studied, as a possible solution to the Bland-Franks line overloading problems, the alternative of building a direct line from Callaway to Jefferson City.  UE found, however, that customer loads (demand) in the Jefferson City area did not justify building that line because other alternatives exhibited better electrical performance in relieving the Bland-Franks problems.  See UE’s Initial Brief at p. 4 (and the record evidence cited therein in footnotes 15-16). Under the applicable law, it is clear that had UE’s purpose in building the Callaway-Franks Line been to “capture part of a growing Jefferson City/Lake of the Ozarks market,” as Intervenors incorrectly allege, UE would never have built a line from Callaway to Franks.
   Rather, UE would have simply utilized its existing certificated area covering the entirety of the route from Callaway to Loose Creek and from Loose Creek to Cole County without ever coming to the Commission for permission to do so because such permission would not have been required.  Harline v. Public Serv. Comm’n, 343 S.W.2d 177 (Mo. App. K.C. 1960) TA \l "Harline v. Public Serv. Comm’n, 343 S.W.2d 177 (Mo. App. K.C. 1960)" \s "Harline" \c 1 ; Lilian Haline et al v. Mo. Public Serv. Comm’n, 7 Mo. P.S.C. (N.S.) (Feb. 6, 1958).
  In Harline, the Western District confirmed this Commission’s longstanding interpretation of its statutes whereunder an electric utility need not obtain any additional authority from the Commission for a transmission line if the line is to be built within the electric utility’s previously certificated service area under its area certificate.  In this regard, the Court stated that “[i]f additional commission authority other than the area certificate be necessary, such requirement must affirmatively appear in the statutes.”  Id. at 181.  Finding that such a requirement did not appear in the statutes, the Court noted that its decision was consistent with the Commission's lonstanding [at that time, 46 year; today 88 year] practice of not requiring additional permission, and the Commission’s views in that regard “rest upon sound legal principles and correctly state the intended effect of the statute.”  Id. at 182-82 [9].     TA \l "Lilian Haline et al v. Mo. Public Serv. Comm’n, 7 Mo. P.S.C. (N.S.) (Feb. 6, 1958)." \s "Lilian Haline et al v. Mo. Public Serv. Comm’n, 7 Mo. P.S.C. (N.S.) (Feb. 6, 1958)." \c 1   

Why in the world would UE seek a line certificate from the Commission that it did not need and subject itself to months of contentious opposition in a contested Commission case if its true purpose, as Intervenors allege, was to get a 345 kilovolt (“kV”) line from Callaway to Jefferson City?  The answer to that question is clear: we wouldn’t.  It defies common sense to allege that UE would reject the option of building a direct line to Jefferson City or of building only from Callaway to Loose Creek to Jefferson City, for which it needs no approval, in favor of the proposed Callaway-Franks Line for which, in part, it needs approval, if UE’s object was to capture new business in Cole County. 

 Intervenors’ argument also ignores the evidence – the only evidence on this point –presented in this case.  Mr. Mitchell testified that with regard to solving the Bland-Franks problems, the Loose Creek substation was an afterthought, and that UE had initially planned to build a substation near the start of the line, near Chamois.  See UE’s Initial Brief at pp. 7-8 (and the record evidence cited therein in footnotes 33-40).  Mr. Mitchell testified that loads in Jefferson City did not justify a new line just for the purpose of serving load, but that a new line from Loose Creek to Jefferson City would benefit UE’s system by relieving overloads on the Overton transformer and on the Montgomery to Guthrie line. See UE’s Initial Brief at pp. 8-9 (and the record evidence cited therein in footnotes 41-44).  He also testified that such a line would give UE a second, or back-up source of supply to Jefferson City whereas today, there is only one source of supply to the three main substations in that area. Id.  Mr. Ketter confirmed that he was aware of these other UE system problems and agreed that a future line would solve them.
  The evidence is that the Callaway-Franks line would be built without regard to a future supply to Cole County.
  

The only reason Intervenors continue to make this patently false and non-sensical argument is to bolster their attempt to convince this Commission that UE has lied to the Commission and therefore ought to be “punished” by denial of its Application.  But as we pointed out at the hearings, and in our Initial Brief, we quite specifically advised the public and the Commission that we planned to build the Loose Creek substation as part of the project, despite Intervenors repeated, but incorrect, allegations to the contrary.  See UE’s Initial Brief at pp. 44-45 (and the record evidence cited therein in footnote 118), and UE’s Application at ¶ 3.  We have lied to no one, and the purpose of the Callaway-Franks Line is what it has always been stated to be: constructing and operating the best solution to the Bland-Franks overloading problem.

II.
Intervenors’ attempt to turn this case into a referendum on Missouri law with respect to eminent domain is improper. TC "II.
Intervenors’ attempt to turn this case into a referendum on Missouri law with respect to eminent domain is improper" \f C \l "1" 
In his opening statement, Counsel for Intervenors didn’t take long to urge this Commission to step beyond its proper jurisdictional limits by inviting the Commission to get into the business of improperly formulating (and in fact changing) legislative policy with regard to the law of eminent domain in Missouri.
  Intervenors’ Initial Brief is full of similar statements; again, without a single citation to any evidence that UE (or any other utility for that matter) has misused, or will misuse, its eminent domain rights.  And, as discussed below, Intervenors flatly misstate the evidence and law in this regard.  

This case is not the first time a group of landowners has asked this Commission to interfere with the Legislature’s policies with respect to a public utility’s eminent domain rights, and this Commission has properly rejected such attempts.  For example, in In re: Intercon Gas, Inc., 1991 WL 639125 (Mo. P.S.C.) (June 28, 1991) TA \l "In re: Intercon Gas, Inc., 1991 WL 639125 (Mo. P.S.C.) (June 28, 1991)" \s "In re: Intercon Gas, Inc." \c 1 , a large group of landowners opposed Laclede Gas’s and Missouri Pipeline Company’s request for certificates of convenience and necessity to build new gas transmission pipelines through St. Charles and Franklin Counties.  The landowners argued that no one in those counties would receive gas from the proposed pipelines, that the pipelines posed dangers, that an alternative route should be followed, and in short, “gave testimony [that they] . . . did not want MPC’s high pressure pipeline to either traverse or abut their properties.”  In specific reference to Laclede’s pipeline, this Commission noted that one landowner remarked, “`I think you should grant the franchise [the certificate under 393.170] only if Laclede Gas will agree not to place these lines on private property where the owners object’.”  Those arguments are strikingly similar to the arguments made by Intervenors:  “Opposition in the counties where the proposed Callaway-Franks line is proposed to be constructed is overwhelming; and none of the impacted citizens are customers of Applicant Ameren UE.”
  

Stated another way, the landowners position in In re: Intercon, and herein, is in effect that this Commission should only grant a certificate on the condition that the utility is in effect stripped of the power of eminent domain the Legislature has given it so that it is forced to zigzag across the State every time it builds a line if a particular landowner or group of landowners does not want the line.  That stance simply forces the line onto the property of others.  Moreover, that stance is contrary to the law, and the Commission has no authority to accede to such landowner demands.  See e.g., State ex rel. Coffman v. Crain, 308 S.W.2d 451 (Mo. App. S.D. 1958) TA \l "State ex rel. Coffman v. Crain, 308 S.W.2d 451 (Mo. App. S.D. 1958)" \s "Crain" \c 1  (The “right to exercise [the power of eminent domain] . . . is exclusively a legislative function, subject only to constitutional limitations * * * and the legislature has like authority and discretion to determine what, if any, regulations should be enacted to control exercise of such power when delegated” (emphasis added)).
In rejecting the invitation to act outside its authority, this Commission summed-up its lawful response to these well-worn landowner arguments as follows:

The Commission is sympathetic to these, and similar, concerns.  However, as remarked in the synopsis outlining the Commission’s jurisdiction referred to earlier, it is not the Commission, but the city and county governments of our state, and – ultimately – its courts, which permit utilities to operate within a particular city or particular county.  Most utilities, including MPC and Laclede, will go to great lengths to secure landowner consent, but they are sometimes unable to do so.  Failing consent, it is only the courts of this state, not this Commission, which have the power to permit a utility to build on private property and to determine the fair value of that property (emphasis added).


The Commission has consistently reached the same conclusion in other line certificate cases.  See, e.g., In re: Union Electric Company, 1979 WL 44488 (Mo. P.S.C.) (Dec. 19, 1979) TA \l "In re: Union Electric Company, 1979 WL 44488 (Mo. P.S.C.) (Dec. 19, 1979)" \s "In re: Union Electric Company, 1979 WL 44488" \c 1  (the Callaway-Bland Case discussed in UE’s Initial Brief); and In re: Missouri Edison Company, 1981 WL 158891 (Mo. P.S.C.) (Feb. 17, 1981) TA \l "In re: Missouri Edison Company, 1981 WL 158891 (Mo. P.S.C.) (Feb. 17, 1981)" \s "In re: Missouri Edison Company, 1981 WL 158891" \c 1  (In Missouri Edison, which was another transmission line certificate case, this Commission agreed with the Commission’s Staff’s position that “any unfavorable impact that the [161 kV] line might have on the Kretlow [landowner’s] property is best left to a condemnation case.”).  This Commission dealt with another vocal landowner attempt to stop a line in In re: Landowners of Perry County, 1975 WL 29843 (Mo. P.S.C.) (Jan. 6, 1975) TA \l "In re: Landowners of Perry County, 1975 WL 29843 (Mo. P.S.C.) (Jan. 6, 1975)" \s "In re: Landowners of Perry County, 1975 WL 29843" \c 1 , where this Commission sanctioned the building of a line across the properties of 49 landowners, none of whom would receive direct service off of the line, where the line was to be used to create a loop to provide continuity (back-up) service in case of an outage on another line.  In this regard, the Commission stated that the “Commission is further of the opinion that the protest [of the landowners] dealing with compensation for the land used to build the proposed 69 kv line can be adequately dealt with in a condemnation proceeding.”  Id.  


The foregoing cases reflect this Commission’s recognition of the legal principles we discussed in Section II, pages 28-32, of our Initial Brief.  These cases also reflect the principles embodied in In re: Application of Missouri Power & Light Co., 1973 WL 29307 (Mo. P.S.C.) (July 27, 2973) TA \l "In re: Application of Missouri Power & Light Co., 1973 WL 29307 (Mo. P.S.C.) (July 27, 1973)" \s "In re: Application of Missouri Power & Light Co., 1973 WL 29307" \c 1 , wherein this Commission made clear that the objections of residents are insufficient to overturn the decision of a utility’s management with respect to the location of electric facilities absent a clear showing by those objecting to it that the utility’s decision is unreasonable and unsound.  Id. at 4; see also UE’s Initial Brief at pages 22-24.  Finally, the foregoing cases reflect the Commission’s recognition that it does not, and cannot, sit as a legislative policy committee that in effect changes the law of eminent domain as set by the Missouri Legislature, and that to do so would unlawfully exceed the Commission’s jurisdiction.  See UE’s Initial Brief at pages 27-32.

There is another fundamental flaw, in logic and policy, in Intervenors’ arguments.  If this Commission “accepts” those arguments as to the Intervenors, the Commission then has to accept those same arguments as to every other group of property owners over whose land an electric line or pipeline, etc. may be built, including the owners of land along the Bland-Franks route.  Virtually every point Intervenors make regarding the alleged flaws in eminent domain law, alleged abuse thereof by utilities, and their lack of desire to have a line, etc., apply with equal force to virtually every single line certificate, condemnation, and easement negotiation of all Missouri public utilities, past, present, and future.  This Commission’s cases, cited above, as well as the experience of its Staff as evidenced by Mr. Ketter’s testimony, demonstrate the not surprising fact that most landowners would prefer not to have these lines.  See UE’s Initial Brief at pp. 23-24 (and the record evidence cited therein in footnote 76).  Landowner opposition does not, however, have any bearing on whether or not a line serves the public convenience or necessity.


UE has no burden to prove a negative – that it has not and will not “abuse” its right of eminent domain
 -- and the cases that Intervenors cite to imply that such a burden exists say nothing of the sort.  State ex rel. Missouri Cities Water Co. v. Hodge, 878 S.W.2d 819 (Mo. banc 1994), TA \l "State ex rel. Missouri Cities Water Co. v. Hodge, 878 S.W.2d 819 (Mo. banc 1994)," \s "Hodge" \c 1  has nothing to do with the Commission and nothing to do with an alleged “abuse” of eminent domain rights.  Its holding is simply that a municipality, that itself has the right of eminent domain, cannot condemn a public utility’s waterworks when those waterworks are already properly dedicated to a public purpose.   It is flatly misleading to allege that the Hodge case stands for the proposition that this Commission has a duty to be “satisfied”
 that UE, or any utility, is not abusing its eminent domain rights.  


Intervenors’ citation to Newby v. Platte County, 25 Mo. 258 (Mo. 1857) TA \l "Newby v. Platte County, 25 Mo. 258 (Mo. 1857)" \s "Newby" \c 1  and Intervenors’ suggestion that it authorizes this Commission to interpret and apply eminent domain law is similarly misleading.  Newby, as do literally dozens and perhaps hundreds of Missouri cases, stands for the uncontroversial proposition that the government (and a public utility, as the delegee of the government’s power of eminent domain), can only take property for a public use if the taking is necessary for a public purpose (i.e. providing electricity).  However, issues of necessity are matters for political and legislative determination.  State ex rel. State Highway Comm’n v. Curtis, 222 S.W.2d 64 (Mo. banc 1949) TA \l "State ex rel. State Highway Comm’n v. Curtis, 222 S.W.2d 64 (Mo. banc 1949)" \s "Curtis" \c 1 .  Missouri courts defer to the legislative body – here, the delegee of the authority, UE, in determining issues of necessity.  Bowman v. Kansas City, 233 S.W.2d 26 (Mo. banc 1950) TA \l "Bowman v. Kansas City, 233 S.W.2d 26 (Mo. banc 1950)" \s "Bowman" \c 1 ; Crain TA \s "Crain" , 308 S.W.2d 451.  


Intervenors also incorrectly allege that UE intends to violate Missouri law (§ 393.090, RSMo. TA \l "§ 393.090, RSMo." \s "§ 393.090, RSMo." \c 2 ) if UE has to exercise its eminent domain rights.  Of the dozens, if not hundreds, of eminent domain cases decided by the appellate courts of this state, not one of them ever discusses this 121 year-old statute.  It has certainly never been relevant to a case involving an electric utility’s exercise of the right of eminent domain, which has its source not in Chapter 393, but in § 523.010, RSMo. TA \l "§ 523.010, RSMo." \s "§ 523.010, RSMo." \c 2  (Granting “electrical corporations,” such as UE, the right to condemn property).  In any event, this statute does not apply.


Section 393.090 applies only to those corporations which are the subject of § 393.030, RSMo., being certain water companies, as evidenced by the fact that § 393.090 was enacted as part of the same bill that enacted what are now §§ 393.030 through 393.100, RSMo.
  As such, that entire legislative enactment must be construed together.  Hull v. Baumann, 131 S.W.2d 721, 725 (Mo. 1939) TA \l "Hull v. Baumann, 131 S.W.2d 721 (Mo. 1939)" \s "Hull" \c 1 .  Section 393.090 is not part of the Public Service Commission Law.  See Revisor’s Note to § 386.010 (the only part of Chapter 393 that is part of the Public Service Commission Law is §§ 393.110 through 393.290).  Section 393.090 was originally codified as part of the Revised Statutes of Missouri dealing with cities, towns, and villages.  See L. 1881, p. 45.  Thereafter, from 1889 to at least 1929, it was codified with Missouri’s general business corporation statutes.  See the 1889, 1899, 1909, 1919, and 1929 versions of RSMo.  At some point (as early as 1949), presumably because the Commission has jurisdiction over water corporations, some of whom are subject to Section 393.090 depending upon what they are doing (see § 393.030, RSMo), the Revisor of Statutes decided to rearrange §§ 1-8 of L. 1881, p. 45-47 TA \l "L. 1881, p. 45-47" \s "L. 1881, p. 45-47" \c 2 . into Chapter 393.  The Revisor of Statutes’ decision to locate these statutes in proximity to laws that apply to an electrical corporation such as UE (i.e., § 393.110 et seq.) cannot cause an otherwise inapplicable statute to apply to electrical corporations.  “The sense, meaning and effect of . . . statutes [are] . . . not affected by such rearrangement [by the Revisor of Statutes].”  Chicago B. & Q. R. Co. v. North Kansas City, 367 S.W.2d 561, 563 (Mo. 1963) TA \l "Chicago B. & Q. R. Co. v. North Kansas City, 367 S.W.2d 561 (Mo. 1963)" \s "Chicago B. & Q. R. Co. v. North Kansas City, 367 S.W.2d 561, 563 (Mo. 1963)" \c 1 ; Protection Mutual Ins. Co. v. Kansas City, 504 S.W.2d 127, 130 (Mo. 1974) TA \l "Protection Mutual Ins. Co. v. Kansas City, 504 S.W.2d 127 (Mo. 1974)" \s "Protection Mutual Ins. Co. v. Kansas City, 504 S.W.2d 127, 130 (Mo. 1974)" \c 1  (The law as originally enacted must be construed to accomplish the original legislative intent and purpose, regardless of rearrangement by the statutory revisors).  UE therefore does not intend to violate anything because the statute does not apply.  UE will follow the law.    


In summary, the Intervenors are dissatisfied with the legislatively-determined policy of this State which allows public utilities to build electric lines, pipelines, etc. across private property and, if necessary, to exercise eminent domain rights to acquire the property rights they need.  Intervenors are asking this Commission to improperly change that policy by denying UE’s Application based upon their speculative, unsupported allegations of past or alleged future abuse of the power of eminent domain.  The only evidence in this case is that UE has not, and will not, abuse that power. 

III.
UE has met its burden TC "III.
UE has met its burden" \f C \l "1" .
There is one point on which we agree with Intervenors – UE bears the burden to show that the public convenience or necessity is served by the proposed line.
  See UE’s Initial Brief at pages 10-11.  Intervenors turn that seemingly straightforward principle on its head and claim that unless UE can show that Intervenors – themselves – derive a “direct,” tangible benefit from the line (i.e. a direct line to their electric meter), and unless the line is only built over land owned by persons who welcome it with open arms, UE can not meet its burden.  That proposition has no merit.  

This Commission is not the “protector” of Intervenors’ private interests or of the societal ills Intervenors allege exist when electric utilities build transmission lines in this State.  This Commission does not exist to facilitate an attempt by a group of private landowners to force power lines or pipelines onto the property of other similarly situated landowners just because they oppose the line.  It is true that the cases indicate that the Commission will, in general, give more weight to its role of protecting utility patrons – whether they be utility shareholders or customers – than is given to the utility itself,
 but no case has ever held or implied that it is the Commission’s role to favor one group of property owners over another.  No case has ever held (and the cases we cite above and in our Initial Brief in fact hold to the contrary) that the private interests of one small, but vocal, segment of the public are to take precedence over the public need to ensure that there exists reliable, adequate, and safe electric service for regulated utility customers.  As we discussed in our Initial Brief, the Commission’s primary duty is to protect the interests of ratepayers.  State ex rel. Capital City Water Co. v. Public Serv. Comm’n, 850 S.W.2d 903, 911 (Mo. App. W.D. 1993) TA \l "State ex rel. Capital City Water Co. v. Public Serv. Comm’n, 850 S.W.2d 903 (Mo. App. W.D. 1993)" \s "State ex rel. Capital City Water Co. v. Public Serv. Comm’n," \c 1 ; see also UE’s Initial Brief at pages 12-13 and 32-35.  It is the Commission’s duty to see to it that substantial justice is done between patrons and public utilities.  § 386.610, RSMo. TA \l "§ 386.610, RSMo." \s "§ 386.610, RSMo." \c 2   While a very substantial number of persons in this state are patrons of UE – either as customers or shareholders -- the entirety of the general public is not.  Intervenors are asking this Commission to subordinate the interests of those patrons to their own personal interests under the guise of “protecting” the public welfare.  

Another key point bears noting.  Intervenors allege that they have no burden in this case.
  In re: Application of Missouri Power & Light Co., 1973 WL 29307 TA \s "In re: Application of Missouri Power & Light Co., 1973 WL 29307" , indicates otherwise.  Unless there is a clear showing that UE’s decision to build the Callaway-Franks Line is unreasonable and unsound, UE’s decision is not to be disturbed.  Id.  The record, and certainly their Initial Brief, is entirely devoid of such a showing.  

IV.
UE properly considered the efficacy of the Callaway-Franks Line in solving the Bland-Franks overloading problem, and its effect on all landowners, including Intervenors and the similarly situated landowners along the Bland-Franks line TC "IV.
UE properly considered the efficacy of the Callaway-Franks Line in solving the Bland-Franks overloading problem, and its effect on all landowners, including Intervenors and the similarly situated landowners along the Bland-Franks line" \f C \l "1" .
A.
Electrical performance, system reliability, and the interests of all landowners, not cost, drove the selection of the Callaway-Franks route. TC "A.
Electrical performance, system reliability, and the interests of all landowners, not cost, drove the selection of the Callaway-Franks route." \f C \l "2" 
Intervenors cite, without specificity, nine separate pages from the Transcript that they allege establish that it “was solely lower cost to the utility that forms the basis of the proposal to build the Callaway-Franks line . . ..”
  In fact, the testimony on those pages provides no such support.

Intervenors first “support” for this allegation is supposedly found on pages 102-103 of the Transcript.  However, on those pages, Mr. Mitchell explains the seven initial options (including a second Bland-Franks line) that were studied as a solution to the problem, and the only mention of cost is in relation to the decision to eliminate options four and five,
 (a line from Callaway-Jefferson City-Huben or from Callaway-Jefferson City-Franks) because “the load in Jefferson City based on what Associated needed or what we needed didn’t seem like it was worth the additional expenditure to run it from Callaway over to Jefferson City and down to either Franks or Huben . . ..”
  The testimony cited by Intervenors barely mentions cost at all, and certainly does not support an allegation that cost is the sole reason the Callaway-Franks Line is proposed.  As we will discuss further, infra, the Callaway-Franks route had not yet been studied when the decision to eliminate options four and five was made.  How then could the supposed lower cost of a Callaway-Franks Line have anything to do with eliminating options four and five?  Our Initial Brief recounts, in detail, the evidence in the record that shows that there were numerous reasons other than cost that the Callaway-Franks Line was determined to be the best solution, from all standpoints, to the problem.  See UE’s Initial Brief at pages 4 to 7 (and the record evidence cited therein in footnotes 14-32).  

Intervenors then try to support their incorrect allegation that cost is the sole reason for selecting the Callaway-Franks Line by citing pages 107-108 of the Transcript.  Apparently they contend that Mr. Mitchell’s statement that having 80 percent of the easement miles would allow UE to build the line fairly quickly supports Intervenors’ statement, but Intervenors conveniently ignore another key reason given by Mr. Mitchell for selecting the Callaway-Franks route:  “This [the Callaway-Franks Line] was also – when we tested this out, this was a superior line to a Bland-Franks – a Callaway-Bland-Franks line.”
  Again, neither Mr. Mitchell’s testimony, nor the Joint Study, indicate that cost or cost savings had anything to do with choosing the Callaway-Franks Line.
   

What about pages 112-113, also cited by Intervenors?  Counsel for Intervenors relies on his own question, but not Mr. Mitchell’s answer, which he apparently did not like, for his “support” here.  Counsel for Intervenors asked Mr. Mitchell: “Q.  They’re not the best because you don’t get free land with this [Bland-Franks] one, right?”.  Mr. Mitchell’s answer:  “A.  It’s [Bland-Franks] also not electrically superior.”  When Counsel asked him why that was so, Mr. Mitchell explained that “the [Bland-Franks] line is longer, it has more resistance to the flow of electricity than the other line does.”
  Cost is a consideration that Counsel for Intervenors alleged to be the reason for the decision, yet there is no evidence to support that allegation, and Counsel cannot manufacture evidence just because he raises an issue in his own question. 

The other citations (pages 114, 115, and 128) that purport to support Intervenors’ statement in their Brief are similarly lacking, and contain no testimony that supports this recklessly thrown-out theory that ignores the facts, as established by the evidence in this case.

Intervenors do not stop misstating the record there, however.  They next state that “Applicant concedes it never really considered this [Bland-Franks] option.”
  UE has not made, and does not now make, any such concession.  The record demonstrates that a second Bland-Franks line was considered.
  The record further indicates that a second Bland-Franks line was inferior, for the reasons given at pages 4-7 of UE’s Initial Brief (supported by numerous citations to the record in footnotes 14-32 therein).  

B.
Intervenors’ simply take a “not-in-my-backyard” approach TC "B.
Intervenors’ simply take a \“not-in-my-backyard\” approach" \f C \l "2" .  

As discussed above and in our Initial Brief, this Commission has repeatedly rejected making decisions on the propriety of granting an application for a line certificate on the basis of landowner sentiment against the line, landowner dissatisfaction with the legal remedies the Legislature has provided, and claims that there are “alternatives” that “could” have been chosen. There has been no showing that renders UE’s decision unreasonable or unsound, but rather, Intervenors base their case on their Counsel’s arguments that UE has already “depopulated” 
 the area near Bland-Franks which, he therefore implies, means that no one ought to care if UE has to go and acquire approximately 160 easements
 from other landowners over there and no one ought to care if the line is built there. In short, as we discuss in more detail in Section V, infra, UE has studied the route Intervenors want UE to follow.  UE has found that it will traverse similarly situated property owners’ lands and require the acquisition of approximately 160 new easements from people common sense tells us will not welcome the line any more than Intervenors, that it is electrically inferior, and that provides fewer benefits, not just to UE’s customers (and in fact to UE’s entire transmission system in Mid-Missouri), but to Intervenors themselves who, as cooperative customers, will also benefit from the new Callaway-Franks Line.

V.
Intervenors misstate the record about the study and analyses performed by UE and AECI with regard to selecting the Callaway-Franks Line as the best of several alternatives TC "V.
Intervenors misstate the record about the study and analyses performed by UE and AECI with regard to selecting the Callaway-Franks Line as the best of several alternatives" \f C \l "1" .

Intervenors spend about five pages trying to convince the Commission that the Joint Study report prepared by Mr. Mitchell reflecting the results of the analyses of the electrical problems and solutions is, at best, incomplete, and at worst, Intervenors imply, dishonest.
  Intervenors allegations are based upon several factual misstatements.

Intervenors first suggest that the analyses underlying Mr. Mitchell’s conclusion that the Callaway-Franks Line is the best solution were done after-the-fact (i.e. after UE filed its Application) and therefore can not be relied upon, all because of a word processor date code appearing on the first few pages of the report.
  At his very first opportunity to provide evidence to this Commission, in his Direct Testimony, Mr. Mitchell testified that though the study is labeled as a draft, it is “complete in all significant respects,” and that all “of the analyses and conclusions of the report have been completed.”
  Mr. Mitchell testified under oath that the reason a date of 04/30/02 appears in the footer of some pages of the Joint Study is because that is the date he printed the copy submitted with his testimony and the embedded date code in the word processor’s footer automatically updates the date each time it is printed.
  The study was not therefore “prepared four months after the date of filing the Application,” as Intervenors allege.

Intervenors next imply, contrary to the record, that the Callaway-Franks Line was not studied at all in an attempt to bolster Intervenors’ theory that “free” easements are the sole reason the Callaway-Franks Line was chosen.
  In this regard, they make the following entirely unsupported statement:  “[There is] no credible evidence of any scientific evaluation of the problem of loading on the Bland-Franks Ameren Ue line . . . performed or analyzed subsequent to discovery of the ‘economically superior’ solution of . . . the Callaway-Franks option.”
 The record refutes that allegation.
  

The analyses that form the basis for determining that the Callaway-Franks Line was the best solution were done before the Application was filed, and in particular, were done between late 2000 and early 2001, as evidenced by the spreadsheets or tables appearing at pages 20-26 of Schedule 4 to Mr. Mitchell’s Direct Testimony (Comm’n Exh. 1), which tables were printed 4/12/01 – after UE learned of the availability of the AECI easements and prior to entering into the May 25, 2001 letter of intent with AECI.
  And Mr. Mitchell specifically testified that the writing of the report, less the few housekeeping edits that remain incomplete, was complete by November, 2001.
 Also, recall that Mr. Ketter confirmed that the analyses “showed the [alternative] Bland-Franks Line and other alternatives . . . made this Callaway to Franks line the better electrical solution.”

In short, the relevant analyses were complete by the Spring of 2001, and the Callaway-Franks Line was chosen as the preferred solution by May, 2001, when the letter of intent was signed on the basis of the analyses reflected in the Joint Study.
  The Joint Study is simply a compilation of the data developed by the planning engineers that allowed them to provide their management, and the Commission’s Staff, with data showing which of various alternatives, including a second Bland-Franks line and the Callaway-Franks Line, best relieved the overloading problems on the existing Bland-Franks line.  Mr. Ketter testified that he had reviewed the load flow study (which is contained in Schedule 4 to Mr. Mitchell’s Direct Testimony) and his recommendation, dated April 29, 2002, references Staff’s review of the line loading data.
  The Joint Study is accurate and complete in all material respects, and its results were used by UE and AECI to develop the solution to the overloading problems months before UE’s Application was filed.

The foregoing record evidence shows that the Intervenors are simply wrong when they allege that “the study only models the overloading problem and studied options which do not include the option chosen.”
  Intervenors are simply wrong when they allege that the Callaway-Franks Line did not arise “as a result of the study” or “as a product of analysis of that option in the study . . ..”
  They are simply wrong when they allege that “the proposal contained within Ameren UE’s Application was not an option developed from the computer simulations . . .” (emphasis added).
 They are further wrong when they allege that “the proposed solution in the Application arose after the scientific portion of the study was concluded” (emphasis added).

VI.
Intervenors criticize, but cannot rebut, UE’s substantial and competent evidence on other issues TC "VI.
Intervenors criticize, but cannot rebut, UE’s substantial and competent evidence on other issues" \f C \l "1" .  

Each of the 38 sets of testimony filed by the Intervenors contains the same, boilerplate statement – “the power line will make the property virtually unsaleable.”
  As discussed above, issues of value and compensation for easements are not a proper subject for this Commission case.  But regardless, in response to these conclusory and unsupported statements, UE submitted the testimony of Mr. Nunn and made him available for cross-examination at the hearings.   Contrary to Intervenors’ statements, Mr. Nunn did not testify that power lines have no effect on value at all.
  Mr. Nunn testified that the proposition that the land is rendered “unsaleable,” which apparently means it has no value to anyone (and is the word chosen by Intervenors), is “contrary to my professional experience and knowledge” and that transmission lines do not “typically have any significant detrimental effect on a property’s value” (emphasis added).
  He also testified there are cases where the effect is more significant, but that in most cases the effect is not significant.

What is Intervenors’ evidence in response?  They cite the hearsay testimony of local realtor Robert Wilbers who himself lives within one-half mile of the existing 161 kV line and who clearly feels that he and everyone else in the area has been wronged by AECI, Central Electric and UE.  Intervenors suggest that Mr. Nunn’s testimony regarding his study of the effect of transmission lines on similar properties should be disregarded because it was “not even written.”
  Mr. Wilbers did not file any written testimony, and his local public hearing testimony does not even constitute substantial and competent evidence because it is hearsay and was not subject to cross-examination.  In re: Union Electric Company, 1979 WL 44488 TA \s "In re: Union Electric Company, 1979 WL 44488"  at 3 (Testimony at a local commission hearing is hearsay and its weight is affected accordingly, particularly where the “witness” does not appear for the cross-examination at the contested hearing).  And, while Mr. Nunn’s study may not have been written, his sworn testimony was written and he appeared for cross-examination.  Mr. Wilbers has made no study, written or otherwise, and neither Mr. Wilbers nor any other qualified witness was produced by Intervenors as a witness for cross-examination.
  

The entire issue of the effect on value misses the mark in any event.  If we were to accept Intervenors’ contention – that power lines across every single farm render the farms “unsaleable,” then that very same fact would apply to the land of other property owners throughout the state over whose property lines must be built, including to the properties of the owners along the Bland-Franks line.  If we accept Intervenors' premise (that a 161 kV plus a 345 kV line creates an onerous burden
 because the potential voltage totals 506 kV), then we would have to conclude that two 345 kV lines, totaling 690 kV, which is what the property owners along the Bland-Franks route would have, creates yet an even more onerous burden.
   

There may or may not be an effect on value on a given property, and the appropriate avenue for obtaining compensation for any such effect is in a court of law, as this Commission has repeatedly recognized. In re: Intercon Gas, Inc. TA \s "In re: Intercon Gas, Inc." , 1991 WL 639125 (Mo. P.S.C.) (June 28, 1991); In re: Union Electric Company, 1979 WL 44488 TA \s "In re: Union Electric Company, 1979 WL 44488"  (Mo. P.S.C.) (Dec. 19, 1979); In re: Missouri Edison Company, 1981 WL 158891 TA \s "In re: Missouri Edison Company, 1981 WL 158891"  (Mo. P.S.C.) (Feb. 17, 1981); and In re: Landowners of Perry County, 1975 WL 29843 TA \s "In re: Landowners of Perry County, 1975 WL 29843"  (Mo. P.S.C.) (Jan. 6, 1975).  Whether or not there is an effect, however, has absolutely nothing to do with whether the route of the Callaway-Franks Line is or is not appropriate.  A possible effect on land values is relevant to only one issue:  protecting the private interests of these landowners, regardless of which solution to the problem best serves the public convenience or necessity.  

With regard to Intervenors’ criticism of Dr. Gajda’s testimony,
 we believe his testimony and the science underlying it speaks for itself.  Furthermore, if the Intervenors’ complaint is that Dr. Gajda’s opinion fails to take into account what people may or may not perceive about EMFs, that same problem, if true, would exist on any route of any power line, including a route from Bland to Franks.  The not-in-my-backyard refrain therefore continues.  

VII.
Intervenors make numerous other unsupported allegations TC "VII.
Intervenors make numerous other unsupported allegations" \f C \l "1" .
While far too numerous to respond to in toto, the remainder of this Reply Brief discusses but a sample of numerous additional unsupported allegations in Intervenors’ Initial Brief that are refuted by the record and the law.  

Unsupported Allegation No. 1:  That the Commission’s Staff’s opinion is suspect and biased, is based upon personal conflicts of interest, and is therefore valueless.

Response:  Intervenors’ characterization of Mr. Ketter’s testimony is surprising and questionable at best.  First, they misstate his testimony.  Intervenors allege that Mr. Ketter merely concluded that the Callaway-Franks Line was “an available engineering option which would work adequately from an electrical engineering standpoint.”
  He never made that statement, nor did he make a statement to that effect.  What Mr. Ketter said was that the Callaway-Franks Line is the best electrical and engineering alternative.
  He did not characterize the Callaway-Franks line as merely “an available option” or as a merely “adequate” option, he characterized it as the best option.  We discuss Mr. Ketter’s testimony, and his clear and unequivocal opinion at pages 14-15 of our Initial Brief.  It is similarly incorrect to allege that Mr. Ketter did not consider anything except the “electrical solution.”  Mr. Ketter’s Recommendation specifically recommends use of the existing easements because, as this Commission itself has recognized on several occasions, a “separate route would impact a different group of property owners . . ..”

Perhaps most surprising is Intervenors’ allegation that Mr. Ketter has intentionally put his personal interests before his duties as a member of this Commission’s Staff in stating his support for the Callaway-Franks Line, all to save a few dollars on his electric bill.
  In testifying that “I think that’s an advantage to me as a cooperative member,”
 Mr. Ketter was answering Counsel for Intervenors’ question, as follows:

Q.  In terms of the cost of this transmission line, is it your understanding that the other Missouri customers will benefit, those customers that are not UE customers but those of Associated Electric, have already agreed to be contributing to the cost of that line financially through donation of easements and –

A.  I think Associated has represented their customers and have signed the contract. I’m a co-op member so, you  know, I had more than just a casual interest in it.  But the co-ops have had excess capacity and bought and sold on the market.  So I think that’s an advantage to me as a cooperative member to have access to and from AmerenUE’s system and the contributions they’ve made in this project.

Mr. Ketter has stated, as our citations to the record in our Initial Brief and herein indicate, his unequivocal support for the Application based upon the appropriateness of the line as the solution to the overloading problems, including from an electrical and public interest perspective.  He was asked whether non-UE customers benefit – he answered, yes they do, and he indicated that one way he knew they did is because he was a cooperative member and was therefore more aware than he might otherwise have been of those benefits.  It is a misstatement of the record for Intervenors to pick a few isolated words from Mr. Ketter’s testimony and to allege that “Mr. Ketter’s desire that his personal electric bill be as low as possible appears to be the sole basis for Staff’s opinion that this Commission should approve Ameren’s Application” (emphasis added).
 

In summary, the Intervenors’ contentions are devoid of merit.
Unsupported Allegation No. 2:  UE’s Application is insufficient and does not comply with the Commission’s rules.

Response:
This Commission has twice rejected this very point.  See Order Denying Motion to Dismiss Application dated September 20, 2002; Order Denying Rehearing or Reconsideration dated September 26, 2002.

Unsupported Allegation No. 3:  The location of the line is a “closely guarded secret.”

Response: 
We won’t recount the argument in its entirety herein, but we respectfully direct the Commission’s attention to pages 40-43 of UE’s Initial Brief, wherein we discussed in detail the Commission’s longstanding and sound practice of not requiring a precise, centerline surveyed description of the route of a line prior to construction.  We also demonstrated that the public has been given substantial and meaningful information about the route of the line.  If, as Intervenors allege, it is “impossible for this Commission to find and state facts” due to this alleged deficiency, then every single line certificate case cited herein and in UE’s Initial Brief was wrongly decided by the Commission because no greater specificity regarding the line routing was required in any of them.  The Commission’s rules and longstanding practice impose no such requirement.  Harline TA \s "Harline" , 343 S.W.2d at 182-83 (The Commission’s longstanding legal construction and practice is entitled to great weight).

Unsupported Allegation No. 4:
“No Missouri citizen in the impacted three county area will benefit from the building of the proposed line” * * * [and the line is] “solely to move power interstate through Missouri and over the regional electrical grid” (emphasis added).
 

Response: 
The evidentiary record is replete with evidence of the benefits to cooperative customers, including Intervenors, and to UE’s customers in general.
  The line will carry power that moves interstate, but it will also carry power that is delivered to UE customers and cooperative customers, and it is a flat misstatement of the record to allege it is solely for interstate use.
    The Loose Creek substation will help solve other Mid-Missouri transmission problems on UE’s system.
 Accepting Intervenors’ premise would mean that transmission lines, as opposed to distribution lines, could almost never be built since by their very nature customers are seldom “directly” served off such a line.

Unsupported Allegation No. 5:   That the Commission should simply ignore any benefits to cooperative customers.

Response:  The foregoing statement is, at best, puzzling.  In fact, it amounts to talking out of both sides of one’s mouth.  Intervenors have consistently argued that their private interests ought to be given paramount consideration, and that one of the reasons they should not have to bear the burden of the line is that (they allege) they do not benefit because they are not UE customers.  The cooperatives and their customers (which include Intervenors) also have interests that, while subordinate to the interests of UE’s patrons, are not to be entirely ignored.  And we would respectfully submit that cooperation among utility providers – be they regulated or unregulated – itself serves the public convenience and necessity and indeed the overall public interest.

UE agrees that it is not this Commission’s primary interest to promote benefits to cooperative customers (again, including Intervenors’ interests as private landowners or as electric customers).  If the public convenience and necessity to UE’s customers was served less well because of line configuration or routing for the sole benefit of the cooperatives, this Commission might well refuse or condition its approval to ensure that UE customers are served ahead of the interests of others.  But the facts, cited hereinabove, are that the Callaway-Franks Line serves both UE’s and AECI’s interests, and the interests of UE’s and the cooperatives’ customers, better than other alternatives. 

Unsupported Allegation No. 6:  That the alleged “harm” to the public has not been considered.

Response:  In our Initial Brief, at pages 23-28, we addressed this argument; that is, that UE ought to be forced to go “analyze or evaluate,” to use the Intervenors’ words, whether those family farmers and other similarly situated landowners along the Bland-Franks route would find the line “acceptable.”
   We will not repeat our discussion here, except to again point out the absurdity of the Intervenors’ position.  This Commission, its Staff, UE and, we would respectfully submit, the Intervenors themselves, all know that the approximately 160 property owners from whom easements would be required along the Bland-Franks route will be no more happy about having a new line on their properties than the Intervenors are.  Owners along the Bland-Franks route would probably argue that a decision by UE to put the line there would amount to “picking on them” in bad faith because the record in this case has already demonstrated that UE has 80 percent of the necessary easement miles for the line, and that the Callaway-Franks Line is a superior solution.  And while Intervenors’ premise is incorrect, recall Intervenors’ argument that 506 kV is a burden and that power lines render their properties “unsaleable.”  If we accept Intervenors’ argument, would a 690 kV line not do the same, and more, to the Bland-Franks landowners?  Of course not, but that’s the basis for Intervenors’ position in this case.  This Commission has repeatedly recognized that these not-in-my-backyard arguments, and a desire to put the lines on someone else’s property, should fail. 

Unsupported Allegation No. 7:   That the “evidentiary record demonstrates undisputed injury to the public interest through actual injury to members of the public.”



Response:   There is nothing undisputed about the foregoing allegation.  First, only if the Intervenors constitute the sole members of the public could the foregoing allegation possibly be true.  Second, there is considerable evidence in the record that there may be little or no injury, and particularly little or no permanent injury, occasioned by the new line, and if there is injury, the law provides the landowners a remedy.  Third, even if building a power line causes some injury to some properties, the injury will occur whether the line is built from Callaway-Franks or elsewhere.  Is it Intervenors’ position that this Commission cannot grant a line certificate to any public utility unless no injury to any member of the public will occur?  That position is clearly not the law.

Unsupported Allegation No. 8:   That UE is simply asking this Commission to “trust” it.

Response:  The theme of the Intervenors’ entire case, as evidenced by their Counsel’s opening statement and their Initial Brief, is that UE can not be trusted.  Much of that argument is based upon Intervenors’ clearly erroneous theory about the purpose of the Callaway-Franks Line (which has been debunked in Section I of this Reply Brief).  UE has not once asked this Commission to simply “trust” it.  Those are Mr. Deutsch’s words.  UE has simply adduced substantial, competent, and we respectfully submit, overwhelming evidence that the public convenience and necessity is served by the proposed Callaway-Franks Line.    

CONCLUSION TC "CONCLUSION" \f C \l "1" 
We concluded our Initial Brief with a list of rhetorical questions, as follows:

Does the Commission really believe that about 160 other landowners in rural, outstate Missouri who also own family farms and rural residential properties would  be all too happy to grant easements for a new line to parallel the existing Bland-Franks Line if UE would just go ask them?  Have the Intervenors presented any evidence to rebut the fact that the Bland-Franks Line is overloaded?  Is there any evidence to rebut the fact the proposed Callaway-Franks Line best solves the overloading problem?  Is there any evidence that shows that UE’s decision to build the line from Callaway-Franks is clearly unreasonable or unsound?  Have they presented any evidence whatsoever that UE’s witnesses did anything other than do their level best to tell the Commission the truth and answer the Commission’s questions to the best of their ability?

The answers to those questions remain “no,” and as such, UE has met its burden to demonstrate by a preponderance of the evidence that the granting of UE’s Application is necessary or convenient for the public service.  We respectfully request that it therefore be granted.
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� Tr. at p. 588, l. 14-15.


� Intervenors’ Statement of Position at p. 3; Tr. at p. 51, l. 6-10; Intervenors’ Initial Brief at p. 9.


� Verified  Application, ¶ 3; Tr. at p. 50, l. 8-14 (Counsel for Intervenors’ admitting that line from Loose Creek to Jefferson City is in UE’s service territory and therefore a certificate will not be required from the Commission); p. 339, l. 17-22 (certificated area covers northern part of proposed line) (Testimony of Geoffrey D. Douglass); p. 554, l. 8-14 (approximately 2/3 to 70% of line mileage [about the first 36-38 miles below Chamois] is located in UE’s service territory) (Testimony of James L. Ketter); Ketter Reb., App. A-2.  Loose Creek is located within the northernmost 16-17 miles of the proposed line. 


� Telling is the fact that the person primarily responsible for selecting the Callaway-Franks Line and its routing, Mr. Mitchell, had no knowledge of the Algoa Prison which Intervenors’ Counsel seemed sure “proved” that UE was simply building this line to capture what Intervenors characterize as a growing Cole County market.  See  Tr. at p. 122, l. 8-18; p. 123, l. 12-15.  That allegation is just another example of Intervenors’ unsupported theories, not facts; unsupported allegations, not proof.  


� Or, we suppose that we could have built a direct line from Callaway-Jefferson City, as was considered, but rejected, because it did not perform as well electrically.  And, as noted above, customer demand in the very area Intervenors allege we are trying to “capture” did not justify such a line in any event.


� Tr. at p. 451, l. 13-18.


� Tr. at p. 130, 1. 20-25; p. 131, 1. 1-3; p. 158, 1. 17-25; p. 159, 1. 1-3.  We also suppose that Intervenors believe that the cooperatives are fools who have been hoodwinked by UE into engaging in this joint effort so that UE can then turn around and take their customers away.  Mr. Fulks’ written testimony, and his live testimony before the Commission, ought to amply rebut that belief.


� Tr. at p. 44, l. 12-15.  Counsel for Intervenors continues to extend his invitation to this Commission to in effect improperly amend Missouri eminent domain law in  his “op-ed piece” on what he sees as the ills of the law as it exists in Missouri at pages 20-23 of Intervenors’ Initial Brief.  As discussed below and in our Initial Brief, the Commission has no such authority and has repeatedly declined similar invitations in the past.


� Intervenors’ Initial Brief at p. 7.


� UE has, however, provided substantial and competent evidence that it has not and will not abuse that power.  See UE’s Initial Brief at p. 23 and the record evidence cited therein in footnote 79.


� Intervernors’ Initial Brief at p.3.


� §§ 393.030-393.100 were enacted together as §§ 1-8 in L. 1881, p. 45-47� TA \s "L. 1881, p. 45-47" �, on March 17, 1881.


� Intervenors are incorrect in making the unsupported statement that UE’s evidence must “overcome . . . all relevant doubts raised by evidence to the contrary.” Intervenors’ Initial Brief at p. 5.  Rather, as their Initial Brief at pages 5-6 itself indicates, so long as there is substantial and competent evidence supporting, by a preponderance (i.e. evidence making a proposition more likely than not) of the evidence (not overcoming “all doubts”) that the line is necessary or convenient for the public service, UE’s Application must be granted.  


� That is not to say, however, that the Commission is free to ignore the interests of the utility, as utilities are entitled to fair treatment as well.  State ex rel. Washington Univ. v. Public Serv. Comm’n, 272 S.W. 971, 973 (Mo. banc 1925)� TA \l "State ex rel. Washington Univ. v. Public Serv. Comm’n, 272 S.W. 971 (Mo. banc 1925)" \s "State ex rel. Washington Univ. v. Public Serv. Comm’n, 272 S.W. 971 (Mo. banc 1925)" \c 1 �.


� Intervenors’ Initial Brief at p. 19.


� Intervenors’ Initial Brief at p. 8.


� Tr. at p. 102, l. 11-14.


� Tr. at p. 103, l. 21-25.  Again, so much for Intervenors’ theory that UE’s sole purpose is to capture new business in Cole County.





� Tr. at p. 108, l. 13-15 (Testimony of Charles E. Mitchell).


� And even if cost had played a part in the decision, so what?  The Callaway-Franks Line has been demonstrated based upon the evidence in this case to be the best electrical solution to the Bland-Franks problem.  Would the Commission sanction a public utility choosing an electrically inferior and higher cost option to the detriment of ratepayers simply because one group of landowners does not want the line to be built on their properties, but do not mind if it is built on the property of others?  Of course not – to sanction that approach would constitute a dereliction of both UE’s and the Commission’s statutory duty.


� Tr. at 113, l. 5-10 (Testimony of Charles E. Mitchell).


� Intervenors’ Initial Brief at 8.  This statement is curious, given their entire reversal of that allegation at page 12 of their Initial Brief, where they specifically acknowledge that a second Bland-Franks line was studied (see the next to last sentence on page 12).


� Tr. at p. 102, l. 9-10; p. 112, l. 15-25; p. 113, l. 1 (Testimony or Charles E. Mitchell); Mitchell Dir., Sch. 4, at p. 2 (Option 2), p. 12 (Case 02)


� Intervenors’ Initial Brief at p. 8 (last paragraph).


� Less than one-half that number will be required to complete the Callaway-Franks route.  Tr. at p. 291, l. 12-19; p. 339, l. 5-12 (Testimony of Geoffrey D. Douglass).


� Tr. At p. 266, 1. 9-14; p. 291, 1. 12-19; Ketter Reb., App. A-2 to A-3 (Comm’n Exh. 12); See also UE’s Initial Brief at pages 33-34 and the record evidence cited therein at footnotes 99-100.


� Intervenors’ Initial Brief at p. 11-16.


� Intervenors’ Initial Brief at p. 11.


� Mitchell Dir. at p. 19, l. 19-28 (Comm’n Exh. 1).


� Tr. at p. 65, l. 18-23; p. 108, l. 15-20 (Testimony of Charles E. Mitchell).


� Intervenors’ Initial Brief at p. 11.


� The easements were not free, in any event.  UE is undertaking to spend approximately 25 million dollars to build and construct the line, and will have operational and maintenance responsibility therefor – that is clear consideration for the easements.


� Intervenors’ Initial Brief at p. 16.


� Mitchell Dir., Sch. 4 at pp. 20-26 (Comm’n Exh. 1).


� UE learned of the AECI easements in October, 2000.  Tr. at p. 84, l. 16-25; p. 85, l. 1-10 (Testimony of Charles E. Mitchell).


� Tr. At p. 212, 1. 22-25; p. 213, 1. 1-7.


� Tr. at p. 450, l. 16-25; p. 451, l. 1-18.


� Pages 20-26 of Schedule 4 to Mr. Mitchell’s Direct Testimony contain the computer simulation data supporting the Callaway-Franks line as the best solution to the problem, and those simulations were all complete by April 12, 2001, or earlier.  


� Tr. at p. 451, l. 8-18; Ketter Reb., App. A-2 (Comm’n Exh. 12).


� Intervenors’ Initial Brief at p. 13.


� Intervenors’ Initial Brief at p. 14


� Intervenors’ Initial Brief at p. 12.


� Intervenors’ Initial Brief at pp. 12-13.


� See, e.g., Claire Kramer Reb. at p. 4, l. 1 (Comm’n Exh. 34).


� Intervenors’ Initial Brief at p. 26.


� Nunn Sur. at p. 5, l. 16-22 (Comm’n Exh. 10).


� Nunn Sur. at p. 8, l. 19-33; p. 9, l. 1-23; p. 10, l. 1-4.  


� Intervenors’ Initial Brief at 27.


� Public Hrn’g Tr. at pp. 62-71.


� Intervenors’ Initial Brief at pp. 26-27.


� In fact, the voltages are not additive.  The 345 kV line is separate from the 161 kV line.


� Intervenors’ criticism of Dr. Gajda’s testimony is much like their unsupported allegations of bias, which they level against everyone.  Recall that Dr. Gajda was not compensated by UE for providing his testimony to the Commission, nor has he ever been compensated by any electric utility.  Tr. at p. 389, l. 6-25; p. 390, l. 1-4.  


� Intervenors’ Initial Brief at pp. 16-18.


� Intervenors’ Initial Brief at p. 17.


� Tr. at p. 432, l. 20-25; p. 437, l. 1-3.


� Ketter Reb., App. A-3 (Comm’n Exh. 12).


� Intervenors’ Initial Brief at pp. 17-18 (Alleging that Mr. Ketter is promoting his “personal economic interests” in supporting UE’s Application).  


� Tr. at p. 577, l. 4-5.


� Tr. at p. 576, l. 19-25; p. 577, l. 1-6.


� Intervenors’ Initial Brief at p. 18.  


� Intervenors’ Initial Brief at p. 6.


� Id. at 7.


� Id.


� UE’s Initial Brief at pp. 13-14 (and the record evidence cited therein at footnotes 59-60); Tr. at p. 574, l. 3-13; p. 581, l. 23-25; p. 582, l. 1-6 (Testimony of Mr. James L. Ketter); App. A. to Staff Recommendation, at p. 4; Mitchell Dir. at p. 16, l. 20-28; p. 12, l. 1-27; Mitchell Sur. at p. 4, l. 6-23; p. 5, l. 1-23; p. 6, l. 1-23; p. 7, l. 1-10; Tr. at p. 137, l. 3-23 (Testimony of Charles E. Mitchell); Fulks Sur. at p. 8, l. 20-23; p. 9, l. 1-11; Tr. at p. 377, l. 23- 25; p. 378, l. 1-18; p. 535, l. 20-25; p. 536, l. 16-25; p. 537, l. 1-25; p. 538, l. 1-9 (Testimony of Gary L. Fulks).


� Tr. at p. 169, l. 20-25; p. 170, l. 1-25; p. 171, l. 8-13 (Testimony of Charles E. Mitchell); Mitchell Sur. at p. 4, l. 22-23; p. 5, l. 1-7 (Comm’n Exh. 2).  And how does that allegation square with Intervenors’ theory of this case; that we are building the line to serve growing Cole County markets?  It doesn’t, because if that were the case, clearly the line would be for the clear intrastate use of serving Cole County.  As the evidence we’ve cited shows, the Callaway-Franks Line will be used intrastate, and it will be used for interstate movements, as are all transmission lines, and failure to fix the Bland-Franks overloading problems has, and will have, intrastate effects.


� Tr. at p. 155, l. 18-25; p. 156, l. 1-25; p. 157, l. 1-24 (Testimony of Charles E. Mitchell).


� As the Commission knows, occasionally a large industrial customer may have a direct connection to an extra high voltage transmission line.  We have little doubt that if we were to propose building such a line over their property, Intervenors would allege that the line was not for a public use, but rather, a private one, since it would serve a private customer directly.  


� Intervenors’ Initial Brief at pp. 14-15.


� Intervenors’ Initial Brief at p. 15.





� Id. at 19.
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