CASE NO. TO-2006-0299
FINAL DPL BETWEEN CENTURYTEL AND SOCKET

Article III:  GENERAL PROVISIONS


	Issue Statement
	Issue No.
	Sec.

Nos.
	Socket Language
	Socket Preliminary Position
	CenturyTel Language
	CenturyTel Preliminary Position

	Should the Agreement contain comprehensive OSS terms and conditions?

MOVED  to Article XIII

	1
	8.0
	8.0  This agreement contains comprehensive OSS terms and conditions.  Socket represents, warrants and covenants that it will only use OSS furnished pursuant to this Agreement for activities related to UNEs, resold services or other services covered by the Agreement, and for which this Agreement contains explicit rates, terms, and conditions. 


	Moved to Article XIII
	8.0  A Web based GUI, facsimile orders, and E-mail orders are currently being used for Socket to order services in accordance with the CenturyTel Service Guide.  Conventional electronic ordering interface is not currently available.  If CenturyTel later makes electronic interface ordering available to Socket, then the parties agree that, to the extent practicable, electronic interface will be used by Socket for ordering services and manual interface will be discontinued unless this is impracticable.
	Moved

	Socket Issue Statement:

Should the payment due date be 45 calendar days or 20 business days from the bill date?

CenturyTel Issue Statement:

Should Socket’s payment due date on bills be forty-five (45) calendar days or twenty (20) business days from the bill date?
	2
	9.2, 9.3
	9.2 
Due Date

Payment is due forty-five (45) days from the bill date.  If either Party fails to pay within forty-five (45) days after the bill date any and all undisputed charges billed under this Agreement, including any valid late payment charges (collectively, "Unpaid Charges"), excepting previously disputed charges for which Party may withhold payment, the Parties will utilize the procedures set forth in section 9.3 below. 

9.3
Default Notice of Nonpayment for Services

Following such Default for services within the required forty-five (45) days following the bill date, the billing Party shall notify the billed Party in writing that it must pay all Unpaid Charges to the billing Party within twenty (20) Business days. If the billed Party disputes any or all of the Unpaid Charges, it shall, within said (20) twenty Business day notice period, deliver to the billing Party a written description of the disputed Unpaid Charges, including the specific details and reasons for the dispute, unless such reasons have been previously provided in writing, and shall immediately pay to the billing Party all undisputed Unpaid Charges. Failure of a Party to pay undisputed Unpaid Charges will constitute Default as defined in Section 2.2 of Article III.

9.5 
Dispute

Disputing Party shall notify the billing Party in writing regarding the nature and the basis of any dispute relating to unpaid charges within forty-five (45) days of the bill date or up to one year for paid charges, subject to any State regulatory requirements.  The Parties shall diligently work toward resolution of all billing issues.  


	The Parties’ dispute concerns whether payment is due to CenturyTel within 45 calendar days of the date printed on the bill or within 20 business days (or approximately 30 calendar days) from the date printed on the bill.  Socket seeks a longer time period for several reasons.  

First, there is no correlation between the “bill date” and the date that Socket receives the bill and can begin processing it.  Socket’s experience is that it receives CenturyTel bills from 10 to 19 days following the bill date.  Hence, while CenturyTel’s proposal  appears to give Socket 30 calendar days to review and pay its bills, Socket only has 11 to 20 days to do so.

Socket needs a reasonable amount of time to review the bills as they are much more  lengthy and complicated than retail telephone bills. It requires significant manual effort to ensure that the billing is accurate because CenturyTel’s bills are consistently plagued with errors.   These errors include assessment of inappropriate taxes or 911 fees, and bills for retail services never ordered by Socket, in addition to errors in wholesale service charges.  Socket has filed numerous billing disputes with CenturyTel that have been resolved in Socket’s favor – and then had to lodge additional disputes when credits are applied incorrectly.  It is therefore necessary to have a longer period before the bill is due to enable Socket and CenturyTel to review and identify multiple billing discrepancies particularly because Socket is required to pay erroneous charges by the bill date unless it has sufficient time to file a billing dispute.   

Because of the length of time it takes to receive the bills, the complexity of the bills, and the numerous errors, Socket needs to have at least 45 days from the date of the bill (which equates to  approximately 30 days from date of receipt) to complete the work.   Ruling in Socket’s favor would also be consistent with the Commission’s decision in Case No. TO-2005-0336, where similar language was approved for Socket’s interconnection agreement with SBC Missouri under similar  circumstances.

Kohly Direct at 37-41.

Kohly Rebuttal
	9.2 
Due Date

Payment is due twenty (20) Business Days from the bill date.  If either Party fails to pay within twenty (20) Business Days after the bill date any and all undisputed charges billed under this Agreement, including any valid late payment charges (collectively, "Unpaid Charges"), excepting previously disputed charges for which Party may withhold payment, the Parties will utilize the procedures set forth in section 9.3 below. 

9.3
Default Notice of Nonpayment for Services

Following such Default for services within the required twenty (20) Business Days following the bill date, the billing Party shall notify the billed Party in writing that it must pay all Unpaid Charges to the billing Party within twenty (20) Business days. If the billed Party disputes any or all of the Unpaid Charges, it shall, within said (20) twenty Business day notice period, deliver to the billing Party a written description of the disputed Unpaid Charges, including the specific details and reasons for the dispute, unless such reasons have been previously provided in writing, and shall immediately pay to the billing Party all undisputed Unpaid Charges. Failure of a Party to pay undisputed Unpaid Charges will constitute Default as defined in Section 2.2 of Article III.

9.5 
Dispute

Disputing Party shall notify the billing Party in writing regarding the nature and the basis of any dispute relating to unpaid charges within twenty (20) Business Days of the bill date or up to one year for paid charges, subject to any State regulatory requirements.  The Parties shall diligently work toward resolution of all billing issues.  


	Socket should be required to pay its bills within 20 business days of the bill date.  The Commission should reject Socket’s demand for special treatment; specifically, its demand to have a 45 calendar day period for paying its bills.  CenturyTel’s proposed 20 “business” days is approximately 30 calendar days (or 4 calendar weeks).  That is more than sufficient time for Socket to review and pay its bills.  No other customer of CenturyTel has been afforded a 45-day period to remit payment of its charges.  Furthermore, CenturyTel’s billing systems have been configured for a 30 calendar-day payment period.  If the Commission adopts Socket’s proposal, CenturyTel would have to expend considerable time and expense to write the software programs needed to change the handling of bills just for Socket.  See P. Hankins Direct at 11-12; P. Hankins Rebuttal.  In addition, CenturyTel would have to add processing and storage space to its billing systems to allow for this deviation from the norm.  The ramifications of Socket’s proposal clearly do not justify it, particularly when CenturyTel already offers Socket options that would increase the amount of time it has to review its bills, and Socket itself requires its customers to pay their bills within twenty days from the bill date.  Thus, Socket is asking CenturyTel to provide it with a billing service that is above and beyond what it is willing to provide even its own customers.  See id.


Socket attempts to justify its demand by claiming that its bills are voluminous, large and complex.  Thus, Socket claims, it needs more than 20 business days to review its bills before payment is due.  Socket’s attempted justification is nothing more than an attempt to shoehorn the facts of this case into those presented in the M2A2 arbitration, where CLECs demonstrated, for example, that they received over a thousand bills per month and that those bills were several hundred pages in length.  See P. Hankins Direct at 13-14.  However, in facts specific to this case, Socket actually receives a very small number of monthly bills from CenturyTel, each of which has a very few number of pages.  Socket’s bills here simply cannot be compared to those at issue in the M2A2 proceeding.  Given the few number of bills of modest length that Socket actually receives, there is no question that 20 business days from bill date is a reasonably sufficient amount of time in which to require Socket to remit payment.  See P. Hankins Direct at 13-14; P. Hankins Rebuttal.


The Commission should not require CenturyTel to undertake costly reprogramming of its billing systems to satisfy Socket’s demand, particularly because CenturyTel makes several options available to Socket which would enlarge the amount of time it has to review and pay its bills under the existing billing due date.  For example, Socket has the ability to request electronic billing for both CABS and Ensemble bills, the only two types of bills CenturyTel sends to Socket.  See P. Hankins Direct at 15-16; P. Hankins Rebuttal.  Indeed, CenturyTel already has set Socket up with access to MyAccounts, a CenturyTel service that allows Socket to review and pay its Ensemble bills online.  See P. Hankins Rebuttal.  Assuming delivery of bills by U.S. Mail takes up to five days, this service alone provides Socket with up to an additional ten days to review its bills before payment.  Id.


Socket’s claims that CenturyTel’s bills are so “plagued with errors” that it needs more time to review and audit its bills is nothing more than a gross exaggeration.  In support of these claims, Socket alleges certain prior errors in its bills ranging from disputes over the proper billing rates to the appearance on its bills of certain third-party charges.  Notably, however, all of these disputed billing items were resolved prior to Socket filing its Petition for Arbitration.  See P. Hankins Rebuttal.  CenturyTel has been responsive to any and all disputed claims submitted by Socket, including both billing errors and good faith disputes over applicable charges.  Socket simply exaggerates the magnitude of these disputes in an effort to convince the Commission that it should not have to pay its bills within standard commercial billing cycles.  See P. Hankins Direct at 11-16; P. Hankins Rebuttal.  However, given the low number of bills Socket receives from CenturyTel, and their lack of complexity or length, Socket’s demand for an extended billing date appears more related to a desire not to have to pay its bills when they come due than any legitimate need for more auditing time.  The Commission should require Socket to pay its bills within 20 business days (or 4 calendar weeks) of the bill date, which is nothing more than what Socket requires of its own customers.

	RESOLVED
	3
	10.2, 10.3
	10.2
Percent Local Use

Upon request of either Party, each Party will report to the other an accurate Percentage Local Usage (“PLU”).  The application of the PLU will determine the amount of Local Interconnection Traffic minutes to be billed to the other Party.  For purposes of developing the PLU, each Party shall consider every Local Interconnection Traffic call and every non-Local Interconnection Traffic call, excluding intermediary traffic.  PLU requests shall be made no more frequently than every twelve (12) months.  Notwithstanding the foregoing, where the terminating Party has message recording technology that identifies the jurisdiction of traffic terminated as defined in this Agreement, such information, in lieu of the PLU factor, shall, at the terminating Party’s option, be utilized to determine the appropriate Local Interconnection Traffic usage compensation to be paid.

10.3
Percentage Interstate Usage

In the case where Socket desires to terminate its Local Interconnection Traffic over or co-mingled on its switched access Feature Group D trunks, Socket will be required to provide a projected Percentage Interstate Usage (“PIU”) to CTOC.  All jurisdictional report requirements, rules and regulations for Interexchange Carriers specified in CTOC’s Interstate Access Services Tariff will apply to Socket.  After interstate and intrastate traffic percentages have been determined by use of PIU procedures, the PLU factor will be used for application and billing of local interconnection.  Notwithstanding the foregoing, where the terminating Party has message recording technology that identifies the jurisdiction of traffic terminated as defined in this Agreement, such information, in lieu of the PIU and PLU factor, shall, at the terminating Party’s option, be utilized to determine the appropriate local usage compensation to be paid.
	Resolved.
	10.2
Percent Local Use

Upon request of either Party, each Party will report to the other an accurate Percentage Local Usage (“PLU”).  The application of the PLU will determine the amount of Local Interconnection Traffic minutes to be billed to the other Party.  For purposes of developing the PLU, each Party shall consider every Local Interconnection Traffic call and every non-Local Interconnection Traffic call, excluding intermediary traffic.  PLU requests shall be made no more frequently than every twelve (12) months.  Notwithstanding the foregoing, where the terminating Party has message recording technology that identifies the jurisdiction of traffic terminated as defined in this Agreement, such information, in lieu of the PLU factor, shall, at the terminating Party’s option, be utilized to determine the appropriate Local Interconnection Traffic usage compensation to be paid.

10.3
Percentage Interstate Usage

In the case where Socket desires to terminate its Local Interconnection Traffic over or co-mingled on its switched access Feature Group D trunks, Socket will be required to provide a projected Percentage Interstate Usage (“PIU”) to CTOC.  All jurisdictional report requirements, rules and regulations for Interexchange Carriers specified in CTOC’s Interstate Access Services Tariff will apply to Socket.  After interstate and intrastate traffic percentages have been determined by use of PIU procedures, the PLU factor will be used for application and billing of local interconnection.  Notwithstanding the foregoing, where the terminating Party has message recording technology that identifies the jurisdiction of traffic terminated as defined in this Agreement, such information, in lieu of the PIU and PLU factor, shall, at the terminating Party’s option, be utilized to determine the appropriate local usage compensation to be paid.


	Resolved

	RESOLVED

	4
	18.2
	3.0
AMENDMENTS

3.1
3.1
Any amendment, modification, or supplement to this Agreement must be in writing and signed by an authorized representative of each Party. The term "this Agreement" shall include future amendments, modifications, and supplements.
3.2
3.2
In order to execute an amendment to this Agreement, a Party shall request such amendment in writing. Such request shall include details regarding the section or sections to be amended and shall include the proposed language changes.  Within 30 days from its receipt of the request, the other Party shall accept the proposed amendment in writing or shall deliver written notice to the other party either rejecting the requested amendment in its entirety, or inviting the prompt commencement of good faith negotiations to arrive at mutually acceptable terms.  If the non-requesting Party rejects the requested amendment in its entirety, the requesting Party may request the prompt commencement of good faith negotiations to arrive at mutually acceptable terms, but there shall be no obligation on either Party to continue such negotiations longer than a period of 30 days if the Parties cannot arrive at mutually acceptable amendment terms. If mutually acceptable terms are not agreed upon within 30 days after the delivery of the written notice requesting the commencement of negotiations, or if at any time during this period (or a mutually agreed upon extension of this period), the Parties have ceased to negotiate (other than by mutual agreement) for a period of 10 consecutive days, the amendment shall be resolved in accordance with the Dispute Resolution provisions set forth in Section 18 of this Agreement.  Nothing in this Section 3.0 shall affect the right of either Party to pursue an amendment to this Agreement pursuant to Section 42 (Subsequent Law), or Section 252(i) of the Act.

. . . . 

18.0
18.0
DISPUTE RESOLUTION

18.1
18.1
Alternative to Litigation


Except as provided under Section 252 of the Act with respect to the approval of this Agreement by the Commission, the Parties desire to resolve disputes arising out of or relating to this Agreement without litigation.  Accordingly, except for action seeking a temporary restraining order or an injunction related to the purposes of this Agreement, or suit to compel compliance with this dispute resolution process, the Parties agree to use the following alternative dispute resolution procedures with respect to any controversy or claim arising out of or relating to this Agreement or its breach.  
18.2
18.2
Negotiations


Upon written notice from either Party initiating the dispute resolution process, each Party will appoint a knowledgeable, responsible and empowered representative to meet and negotiate in good faith to resolve any dispute arising out of or relating to this Agreement.  The Parties intend that these negotiations be conducted by business representatives.  The location, format, frequency, duration, and conclusion of these discussions shall be left to the discretion of the representatives, except that the Parties’ representatives will hold an initial discussion within ten (10) days of the written request initiating the dispute resolution process.  Written requests may be provided via electronic mail followed by registered mail to the contacts listed in this Agreement.

18.3
18.3
Arbitration


If the negotiations do not resolve the dispute within thirty (30) days of the initial written request, the dispute shall be submitted to binding arbitration.  The Parties may mutually agree to postpone submitting the dispute to binding arbitration.  At the election of either Party, arbitration shall be before the Commission, FCC, or court of competent jurisdiction.  Otherwise, arbitration shall be by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association (“AAA”) except that the Parties may select an arbitrator outside American Arbitration Association rules upon mutual agreement.  If the State Commission is selected as the arbitrator, its arbitration rules shall apply.  Otherwise, the rules described in part (a) below shall be applicable.  Nothing herein shall limit the right of either Party to bring a matter to court for injunctive relief or to address matters outside the scope of the agreement.

(a)
A Party may demand arbitration in accordance with the procedures set out in the AAA rules. Discovery shall be controlled by the arbitrator and shall be permitted to the extent set out in this section.  Each Party may submit in writing to a Party, and that Party shall so respond to, a maximum of any combination of thirty-five (35) (none of which may have subparts) of the following: interrogatories, demands to produce documents, or requests for admission.  Each Party is also entitled to take the oral deposition of the other Party on subject areas identified in advance, and the other Party shall produce the appropriate individuals to respond.  Additional discovery may be permitted upon mutual agreement of the Parties or order of the arbitrator.  The arbitration hearing shall be commenced within sixty (60) Business Days of the demand for arbitration.  The arbitration shall be held in a mutually agreeable city or as determined by the arbitrator.  The arbitrator shall control the scheduling so as to process the matter expeditiously.  The Parties may submit written briefs.  The arbitrator shall rule on the dispute by issuing a written opinion within thirty (30) Business Days after the close of hearings.  The times specified in this section may be extended upon mutual agreement of the Parties or by the arbitrator upon a showing of good cause. 


(b)  
Judgment upon the award rendered by the arbitrator, whether it is the Commission or an AAA or other arbitrator, may be entered in any court having jurisdiction.  

18.4
18.4
Expedited Resolution Procedures

If the issue to be resolved through the negotiations referenced in Section 18.2 directly and materially affects or threaten to materially affect service to either Party's end-user customers or the ability of one Party to provide service to an end-user customer, the period of resolution of the dispute through negotiations before the dispute is to be submitted to binding arbitration, or at the election of either, directly to the Commission, FCC, or court shall be five (5) Business Days.  Once such a service-affecting dispute is submitted to arbitration, and if arbitration with the Commission is not selected, the arbitration shall be conducted pursuant to the expedited procedures rules of the Commercial Arbitration Rules of the American Arbitration Association (i.e., rules 53 through 57). Nothing herein shall limit the right of either Party to bring a matter to court for injunctive relief or to address matters outside the scope of the agreement.

. . . . 

42.0
42.0
SUBSEQUENT LAW


The terms and conditions of this Agreement shall be subject to any and all Applicable Laws, rules, and regulations that subsequently may be prescribed by any federal, state or local governmental authority.  In the event that any effective legislative, regulatory, judicial or other legal action materially affects any material terms of this Agreement, or the ability or obligation of either Party to perform any material term of this Agreement (“change in law”), either Party may, on thirty (30) days written notice, require that such terms be renegotiated, and the Parties shall renegotiate in good faith such mutually acceptable new terms as may be required.  The Parties agree to modify, in writing, the affected term(s) and condition(s) of this Agreement. 

In the event that the Parties are unable to reach agreement as to mutually acceptable new terms within sixty (60) days after the initial written notice, either Party may submit the change-in-law dispute to binding arbitration pursuant to Section 18.3 or, if applicable, Section 18.4 of the Dispute Resolution provisions of this Agreement.  The Dispute Resolution provisions of Section 18 shall govern any such dispute or arbitration, except that the further notice and negotiation requirements of Sections 18.2 and 18.3 shall not apply.  Upon a final determination by the Commission, FCC, court, or arbitrator on the appropriate change-in-law terms, the Parties agree to immediately incorporate such terms into the Agreement without regard to any further notice and negotiation requirements of Section 3.2.
	Resolved.
	3.0
AMENDMENTS

3.1
3.1
Any amendment, modification, or supplement to this Agreement must be in writing and signed by an authorized representative of each Party. The term "this Agreement" shall include future amendments, modifications, and supplements.
3.2
3.2
In order to execute an amendment to this Agreement, a Party shall request such amendment in writing. Such request shall include details regarding the section or sections to be amended and shall include the proposed language changes.  Within 30 days from its receipt of the request, the other Party shall accept the proposed amendment in writing or shall deliver written notice to the other party either rejecting the requested amendment in its entirety, or inviting the prompt commencement of good faith negotiations to arrive at mutually acceptable terms.  If the non-requesting Party rejects the requested amendment in its entirety, the requesting Party may request the prompt commencement of good faith negotiations to arrive at mutually acceptable terms, but there shall be no obligation on either Party to continue such negotiations longer than a period of 30 days if the Parties cannot arrive at mutually acceptable amendment terms. If mutually acceptable terms are not agreed upon within 30 days after the delivery of the written notice requesting the commencement of negotiations, or if at any time during this period (or a mutually agreed upon extension of this period), the Parties have ceased to negotiate (other than by mutual agreement) for a period of 10 consecutive days, the amendment shall be resolved in accordance with the Dispute Resolution provisions set forth in Section 18 of this Agreement.  Nothing in this Section 3.0 shall affect the right of either Party to pursue an amendment to this Agreement pursuant to Section 42 (Subsequent Law), or Section 252(i) of the Act.

. . . . 

18.0
18.0
DISPUTE RESOLUTION

18.1
18.1
Alternative to Litigation


Except as provided under Section 252 of the Act with respect to the approval of this Agreement by the Commission, the Parties desire to resolve disputes arising out of or relating to this Agreement without litigation.  Accordingly, except for action seeking a temporary restraining order or an injunction related to the purposes of this Agreement, or suit to compel compliance with this dispute resolution process, the Parties agree to use the following alternative dispute resolution procedures with respect to any controversy or claim arising out of or relating to this Agreement or its breach.  
18.2
18.2
Negotiations


Upon written notice from either Party initiating the dispute resolution process, each Party will appoint a knowledgeable, responsible and empowered representative to meet and negotiate in good faith to resolve any dispute arising out of or relating to this Agreement.  The Parties intend that these negotiations be conducted by business representatives.  The location, format, frequency, duration, and conclusion of these discussions shall be left to the discretion of the representatives, except that the Parties’ representatives will hold an initial discussion within ten (10) days of the written request initiating the dispute resolution process.  Written requests may be provided via electronic mail followed by registered mail to the contacts listed in this Agreement.

18.3
18.3
Arbitration


If the negotiations do not resolve the dispute within thirty (30) days of the initial written request, the dispute shall be submitted to binding arbitration.  The Parties may mutually agree to postpone submitting the dispute to binding arbitration.  At the election of either Party, arbitration shall be before the Commission, FCC, or court of competent jurisdiction.  Otherwise, arbitration shall be by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association (“AAA”) except that the Parties may select an arbitrator outside American Arbitration Association rules upon mutual agreement.  If the State Commission is selected as the arbitrator, its arbitration rules shall apply.  Otherwise, the rules described in part (a) below shall be applicable.  Nothing herein shall limit the right of either Party to bring a matter to court for injunctive relief or to address matters outside the scope of the agreement.

(a)
A Party may demand arbitration in accordance with the procedures set out in the AAA rules. Discovery shall be controlled by the arbitrator and shall be permitted to the extent set out in this section.  Each Party may submit in writing to a Party, and that Party shall so respond to, a maximum of any combination of thirty-five (35) (none of which may have subparts) of the following: interrogatories, demands to produce documents, or requests for admission.  Each Party is also entitled to take the oral deposition of the other Party on subject areas identified in advance, and the other Party shall produce the appropriate individuals to respond.  Additional discovery may be permitted upon mutual agreement of the Parties or order of the arbitrator.  The arbitration hearing shall be commenced within sixty (60) Business Days of the demand for arbitration.  The arbitration shall be held in a mutually agreeable city or as determined by the arbitrator.  The arbitrator shall control the scheduling so as to process the matter expeditiously.  The Parties may submit written briefs.  The arbitrator shall rule on the dispute by issuing a written opinion within thirty (30) Business Days after the close of hearings.  The times specified in this section may be extended upon mutual agreement of the Parties or by the arbitrator upon a showing of good cause. 


(b)  
Judgment upon the award rendered by the arbitrator, whether it is the Commission or an AAA or other arbitrator, may be entered in any court having jurisdiction.  

18.4
18.4
Expedited Resolution Procedures

If the issue to be resolved through the negotiations referenced in Section 18.2 directly and materially affects or threaten to materially affect service to either Party's end-user customers or the ability of one Party to provide service to an end-user customer, the period of resolution of the dispute through negotiations before the dispute is to be submitted to binding arbitration, or at the election of either, directly to the Commission, FCC, or court shall be five (5) Business Days.  Once such a service-affecting dispute is submitted to arbitration, and if arbitration with the Commission is not selected, the arbitration shall be conducted pursuant to the expedited procedures rules of the Commercial Arbitration Rules of the American Arbitration Association (i.e., rules 53 through 57). Nothing herein shall limit the right of either Party to bring a matter to court for injunctive relief or to address matters outside the scope of the agreement.

. . . . 

42.0
42.0
SUBSEQUENT LAW


The terms and conditions of this Agreement shall be subject to any and all Applicable Laws, rules, and regulations that subsequently may be prescribed by any federal, state or local governmental authority.  In the event that any effective legislative, regulatory, judicial or other legal action materially affects any material terms of this Agreement, or the ability or obligation of either Party to perform any material term of this Agreement (“change in law”), either Party may, on thirty (30) days written notice, require that such terms be renegotiated, and the Parties shall renegotiate in good faith such mutually acceptable new terms as may be required.  The Parties agree to modify, in writing, the affected term(s) and condition(s) of this Agreement. 

In the event that the Parties are unable to reach agreement as to mutually acceptable new terms within sixty (60) days after the initial written notice, either Party may submit the change-in-law dispute to binding arbitration pursuant to Section 18.3 or, if applicable, Section 18.4 of the Dispute Resolution provisions of this Agreement.  The Dispute Resolution provisions of Section 18 shall govern any such dispute or arbitration, except that the further notice and negotiation requirements of Sections 18.2 and 18.3 shall not apply.  Upon a final determination by the Commission, FCC, court, or arbitrator on the appropriate change-in-law terms, the Parties agree to immediately incorporate such terms into the Agreement without regard to any further notice and negotiation requirements of Section 3.2.
	Resolved

	RESOLVED
	5
	18.3
	18.3
Arbitration

If the negotiations do not resolve the dispute within thirty (30) days of the initial written request, the dispute shall be submitted to binding arbitration.  The parties may mutually agree to postpone submitting the dispute to binding arbitration.  At the election of either Party, arbitration shall be before the Commission, FCC, or court of competent jurisdiction.  Otherwise, arbitration shall be by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association (“AAA”) except that the Parties may select an arbitrator outside American Arbitration Association rules upon mutual agreement.  If the State Commission is selected as the arbitrator, its arbitration rules shall apply.  Otherwise, the rules described in part (a) below shall be applicable. Nothing herein shall limit the right of either Party to bring a matter to court for injunctive relief or to address matters outside the scope of the agreement.

	Resolved.
	18.3
Arbitration

If the negotiations do not resolve the dispute within thirty (30) days of the initial written request, the dispute shall be submitted to binding arbitration.  The parties may mutually agree to postpone submitting the dispute to binding arbitration.  At the election of either Party, arbitration shall be before the Commission, FCC, or court of competent jurisdiction.  Otherwise, arbitration shall be by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association (“AAA”) except that the Parties may select an arbitrator outside American Arbitration Association rules upon mutual agreement.  If the State Commission is selected as the arbitrator, its arbitration rules shall apply.  Nothing herein shall limit the right of either Party to bring a matter to court for injunctive relief or to address matters outside the scope of the agreement.

	Resolved

	Socket Issue Statement:

Should changes in standard practice be governed by the process proposed by Socket?

CenturyTel Alternative Issue Statement:

Should CenturyTel be required to provide Socket notification of changes to CenturyTel’s “standard practices” using email followed by registered mail?


	6
	
	54.5
Notification will be provided via email to designated Socket contacts CenturyTel shall designate a qualified person who can be contacted by Socket to provide clarification of the scope of the change and timeline for implementation.  Either Party may request the assignment of project team resources for implementation of the change.  Notwithstanding the foregoing, Socket reserves its right to request changes to be delayed or otherwise modified where there is an adverse business impact on Socket, with escalation through the dispute resolution process.


	The Parties have agreed to the majority of the terms to govern changes in standard practices, with the most recent settlement being CenturyTel’s willingness to provide email notification.  The only remaining dispute involves the implementation of changes in network maintenance, management and change management found in Socket’s proposed Section 54.5, namely  whether Socket may request the assignment of a project team for implementation of complex changes.

Socket’s proposed language envisions a greater level of cooperation between the Parties in effecting changes.  CenturyTel’s proposal to provide the name of a person that Socket can contact for is insufficient.  Socket has instead proposed that either party may request the assignment of a project team to implement the change.  Because CenturyTel’s changes in these areas can have a significant impact on Socket’s operations, it is important for Socket to be fully involved in their implementation and to be able to request a greater level of involvement by CenturyTel personnel as well.
Kohly Direct at 41-44

Kohly Rebuttal
	54.5
Except as otherwise specified elsewhere in this Agreement, all changes to standard practices will be posted on the CenturyTel website prior to implementation, with email notification of such postings.  Posting will include CenturyTel personnel who may be contacted by Socket to provide clarification of the scope of the change and timeline for implementation.  Socket reserves its right to request changes to be delayed or otherwise modified where there is an adverse business impact on Socket, with escalation through the dispute resolution process.


	CenturyTel’s recently proposed email notification proposal specifically resolves Socket’s stated concerns and should be approved.

CenturyTel recently proposed language to Socket to specifically address its concerns about the general notification obligations under the Agreement.  Socket rejected those proposals despite the fact that they addressed virtually every criticism Socket’s witness expressed of CenturyTel’s original position.  The Commission should adopt CenturyTel’s proposed language for Article II, Issue 2 (Sec. 1.2) and Article III, Issues 6 (Sec. 54.5) and 9 (Sec. 32).  All of these issues and/or provisions relate to the process by which CenturyTel will provide Socket with notification of official information under the Agreement.  Article III, Issue 6 (Sec. 54.5) contemplates CenturyTel providing Socket with notice of such things as changes in network management or changes in standard CenturyTel practices and/or operations.  Article III, Issue 9 (Sec. 32) contemplates CenturyTel providing Socket with notice of more day-to-day matters, such as changes in retail services.  Thus, in one form or another, these provisions similarly address various notices CenturyTel will provide Socket under the Agreement.  See P. Hankins Rebuttal.


CenturyTel originally had proposed that it be required only to post notifications to CenturyTel’s website.  However, throughout negotiations, Socket maintained that it should not have to continuously monitor CenturyTel’s website to determine whether and when CenturyTel has posted a notification.  Throughout the period of negotiations and continuing up through the time the parties filed direct testimony, CenturyTel was in the process of evaluating the feasibility of incorporating into its notification process some form of email notification.  Recently, CenturyTel agreed to develop a new process whereby it would provide Socket with email notification whenever a notice was posted to its website.  In this way, Socket would not have to monitor or periodically check the website for notices.  Instead, CenturyTel proposed to send Socket an email indicating that a new notice had been posted to the website, thereby prompting Socket to go to the website for further details.  In addition, CenturyTel proposed specific language to Socket for Sections 32.2 and 54.5 that incorporates this email notice commitment on CenturyTel’s part. See P. Hankins Direct at 5-11,16-19; P. Hankins Rebuttal.


In his direct testimony, Socket witness, Kohly, repeatedly criticizes CenturyTel’s original position—that being that posting notices to CenturyTel’s website constitutes sufficient notice to Socket.  Specifically, Mr. Kohly states that the problem with CenturyTel’s original position is that “it shifts the burden to Socket and forces Socket to identify changes that will affect Socket.”  Kohly Direct at 44:3-5.  Mr. Kohly continues:  “This will force Socket to regularly check CenturyTel’s website to try to find any changes that will affect Socket.”  Id. at 44:5-6.  Later in his testimony, Mr. Kohly states:  “CenturyTel is proposing to establish a system that would require Socket to continually monitor CenturyTel’s website to look for changes that will or may affect Socket’s operations.  In essence, it is shifting the burden . . . .”  Id. at 46:9-12.  CenturyTel’s recent proposal to provide Socket email notification when website notices are posted specifically resolves the key concern that Socket’s personnel should not be compelled to “monitor” CenturyTel’s website.  Furthermore, it could hardly be considered an improper shifting of the burden, once an email notice is received, to require Socket to then go to the website for further information.  See P. Hankins Rebuttal.  Therefore, the Commission should adopt CenturyTel’s proposed email notification proposal as reasonable.

AT&T’s (f/k/a SBC) “Accessible Letters” process must not be imposed on CenturyTel.

The Commission must reject Socket’s attempt to impose what it calls the “Accessible Letters” notification process on CenturyTel, which is a process specific to AT&T Missouri but which is not in place at or supported by CenturyTel.  In fact, Socket’s proposal is almost verbatim cut-and-pasted from the AT&T successor ICA to the M2A.  See P. Hankins Direct at 5-6.  Socket’s proposed definition of “Accessible Letters” is set forth in Article II, Issue 2 (Sec. 1.2).  In addition, Socket’s proposal for how it would like the Accessible Letters process to work is set forth in its proposed Sec. 32 of Article III.  The Commission should not allow Socket to impose upon CenturyTel new processes and procedures that do not exist today and that are not necessary, particularly when CenturyTel’s proposed email/website notification process and procedure can be developed more economically using capabilities and personnel that exist today. 


CenturyTel’s business is not of the same scope and magnitude as AT&T’s.  CenturyTel is a much smaller company, and employs different internal methods and procedures than AT&T.  It is not reasonable to require CenturyTel to adopt processes that are equivalent to AT&T’s processes.  To implement Socket’s proposed “Accessible Letters” process, CenturyTel would have to modify, to an even greater extent, its current processes and forms, and appoint or hire someone to be responsible for administering this process.  Thus, implementing such a system would unreasonably require CenturyTel to incur costly reorganization and training of its personnel, and may require the hiring of additional personnel.  See P. Hankins Direct at 5-11.

CenturyTel is not required to provide Socket with “project team” resources on demand.

In Article III, Issue 6 (Sec. 54.5), Socket demands that, upon its request, CenturyTel be required to assign “project team resources” to Socket in order to implement any CenturyTel change in standard practices.  The Commission should reject Socket’s demand as entirely unreasonable.  CenturyTel has and will always make reasonable resources available to assist CLECs in understanding the nature and implication of a change in standard practices.  However, Socket’s demand for a contractual right to a CenturyTel “project team” is unreasonable given the burden and cost of such a proposition on CenturyTel and the potential for abuse by Socket.  For example, under Socket’s proposed language, it would retain the contractual right to require CenturyTel to assemble a special “project team” devoted to Socket upon demand, even if the nature and/or impact of a change in a standard practice does not warrant that level of interaction.  CenturyTel’s workforce is not employed by Socket, and Socket should not have a contractual right to co-opt it just because Socket deems it necessary.  See P. Hankins Direct at 7.


The Commission should adopt CenturyTel’s recently proposed Sections 32.2 and 54.5 as set forth above, and reject Socket’s proposed language for those provisions.  Alternatively, the Commission should find that providing Socket with email notice directing it when to check CenturyTel’s website for posted or changed notifications constitutes a sufficient process under the Agreement for general notifications.  In addition, the Commission should find that CenturyTel is not required to mobilize a “project team” on Socket’s demand anytime there is a change in standard practices.

	RESOLVED
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	28.0
LIABILITY AND INDEMNITY

28.1
Indemnification

Each Party (the “Indemnifying Party”) agrees to indemnify, defend, and hold harmless the other Party (the “Indemnified Party”) and the other Party’s subsidiary and parent entities, predecessors, successors, affiliates, and assigns, as well as all of their respective current and former officers, directors, members, shareholders, agents, and employees, from any and all Claims.  “Claim” means any action, cause of action, suit, proceeding, claim, or demand of any third party (and all resulting judgments, bona fide settlements, penalties, damages, losses, liabilities, costs, and expenses (including, but not limited to, reasonable costs and attorney's fees)), (a) based on allegations that, if true, would establish (i) the Indemnifying Party’s breach of this Agreement; (ii) the Indemnifying Party’s misrepresentation, fraud or other misconduct; (iii) the Indemnifying Party’s negligence; (iv) infringement by the Indemnifying Party or by any Indemnifying Party product or service of any patent, copyright, trademark, service mark, trade name, right of publicity or privacy, trade secret, or any other proprietary right of any third party; (v) the Indemnifying Party’s liability in relation to any material that is defamatory or wrongfully discloses private or personal matters; or (vi) the Indemnifying Party’s wrongful use or unauthorized disclosure of data; or (b) that arises out of (i) any act or omission of the Indemnifying Party or its subcontractors or agents relating to the Indemnifying Party’s performance or obligations under this Agreement; (ii) any act or omission of the Indemnifying Party’s customer(s) or end user(s); (iii) the bodily injury or death of any person, or the loss or disappearance of or damage to the tangible property of any person, relating to the Indemnifying Party’s performance or obligations under this Agreement; (iv) the Indemnifying Party’s design, testing, manufacturing, marketing, promotion, advertisement, distribution, lease or sale of services and/or products to its customers, or such customers’ use, possession, or operation of those services and/or products; or (v) personal injury to or any unemployment compensation claim by one of more of the Indemnifying Party’s employees, notwithstanding any protections the Indemnifying Party might otherwise have under applicable workers’ compensation or unemployment insurance law, which protections the Indemnifying Party waives, as to the Indemnified Party and other persons and entities to be indemnified under this Section 28.1 (other than applicable employee claimant(s)), for purposes of this Section 28.1.  “Reasonable costs and attorney’s fees” as used in this Section 28.1 includes without limitation fees and costs incurred to interpret or enforce this Section 28.1.  The Indemnified Party will provide the Indemnifying Party with reasonably prompt written notice of any Claim.  At the Indemnifying Party’s expense, the Indemnified Party will provide reasonable cooperation to the Indemnifying Party in connection with the defense or settlement of any Claim.  The Indemnified Party may, at its expense, employ separate counsel to monitor and participate in the defense of any Claim.  

Notwithstanding anything to the contrary in this Section 28.1, a Party may not seek indemnification with respect to any Claim by that Party’s customer(s) or end user(s), but rather shall be the Indemnifying Party with respect to all Claims by its customer(s) and end user(s).  

The Indemnifying Party agrees to release, indemnify, defend, and hold harmless the other Party, its affiliates, and any third-party provider or Operator of facilities involved in the provision of services, UNEs or Facilities under this Agreement (collectively, the "Indemnified Party") from all losses, claims, demands, damages, expenses, suits, or other actions, or any liability whatsoever, including, but not limited to, costs and attorney's fees, suffered, made, instituted, or asserted by the Indemnifying Party's customer(s) or end-user(s) against an Indemnified Party arising from Services, UNEs or Facilities.  The Indemnifying Party further agrees to release, indemnify, defend, and hold harmless the Indemnified Party from all losses, claims, demands, damages, expenses, suits, or other actions, or any liability whatsoever, including, but not limited to, costs and attorney's fees, suffered, made, instituted, or asserted by any third party against an Indemnified Party arising from or in any way related to actual or alleged defamation, libel, slander, interference with or misappropriation of proprietary or creative right, or any other injury to any person or property arising out of content transmitted by the Indemnifying Party to the Indemnified Party or such Party's customer(s) or end-user(s).

28.2
DISCLAIMER OF WARRANTIES

EXCEPT FOR THOSE WARRANTIES EXPRESSLY PROVIDED IN THIS AGREEMENT OR REQUIRED BY STATUTE, EACH PARTY ON BEHALF OF ITSELF AND ITS AFFILIATES AND SUPPLIERS DISCLAIMS ALL WARRANTIES AND DUTIES, WHETHER EXPRESS OR IMPLIED, AS TO THE SERVICES, PRODUCTS AND ANY OTHER INFORMATION OR MATERIALS EXCHANGED BY THE PARTIES, INCLUDING BUT NOT LIMITED TO ANY IMPLIED WARRANTIES, DUTIES, OR CONDITIONS OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, REASONABLE CARE, WORKMANLIKE EFFORT, RESULTS, LACK OF NEGLIGENCE, OR accuracy or completeness of responses.  EXCEPT FOR THOSE WARRANTIES EXPRESSLY PROVIDED IN THIS AGREEMENT OR REQUIRED BY STATUTE, THERE IS NO WARRANTY OF TITLE, QUIET ENJOYMENT, QUIET POSSESSION, CORRESPONDENCE TO DESCRIPTION, AUTHORITY, OR NON-INFRINGEMENT WITH RESPECT TO THE SERVICES, PRODUCTS, AND ANY OTHER INFORMATION OR MATERIALS EXCHANGED BY THE PARTIES UNDER THIS AGREEMENT.

28.3
Limitation of Liability; Disclaimer of Consequential Damages; Exceptions

28.3.1
Except as provided in Section 28.3.3, each Party’s liability, whether in contract, tort or otherwise, shall be limited to direct damages, which shall not exceed the monthly charges, plus any related costs/expenses the other party may recover, including those under Section 17 above, and plus any costs/expenses for which the Parties specify reimbursement in this Agreement for the services or facilities for which the claim of liability arose.  Except as provided in Section 28.3.3, each Party’s liability to the other during any Contract Year resulting from any and all causes will not exceed the total of any amounts charged to Socket by CenturyTel under this Agreement during the Contract Year in which such cause accrues or arises. For purposes of this Section 28.3.1, the first Contract Year commences on the first day this Agreement becomes effective, and each subsequent Contract Year commences on the day following the anniversary of that date.  

28.3.2
EXCEPT AS PROVIDED IN SECTION 28.3.3, NEITHER PARTY WILL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, RELIANCE, OR SPECIAL DAMAGES SUFFERED BY SUCH OTHER PARTY (INCLUDING WITHOUT LIMITATION DAMAGES FOR HARM TO BUSINESS, LOST REVENUES, LOST SAVINGS, OR LOST PROFITS SUFFERED BY SUCH OTHER PARTY), REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, WARRANTY, STRICT LIABILITY, OR TORT, INCLUDING WITHOUT LIMITATION NEGLIGENCE OF ANY KIND WHETHER ACTIVE OR PASSIVE, AND REGARDLESS OF WHETHER THE PARTIES KNEW OF THE POSSIBILITY THAT SUCH DAMAGES COULD RESULT.  

Should either Party provide advice, make recommendations, or supply other analysis related to the services or facilities described in this Agreement, this limitation of liability shall apply to the provision of such advice, recommendations, and analysis.

28.3.3
Section 28.3.1 and Section 28.3.2 do not apply to the following:

· Indemnification under Section 28.1

· Breach of any obligation of confidentiality referenced in this Agreement

· Violation of security procedures

· Any breach by Socket of any provision relating to Socket’s use of Operations Support Systems

· Failure to properly safeguard, or any misuse of, customer data

· Statutory damages

· Liability for intentional or willful misconduct 

· Liability, if any, under Article XV

· Liability arising under any applicable CenturyTel tariff, including without limitation CenturyTel of Missouri, LLC PSC MO No. 8 – Local Network Access

· Article XI (E911), Section 8.3 and/or Section 8.4

· Each Party’s obligations under Section 29.0 of this Article III

· Section 28.4.2 and/or Section 28.4.3 of this Article III

28.4
LIABILITY OF CENTURYTEL  
In addition to the general limitation of liability in Section 28.0, the following shall also limit CenturyTel’s liability under this Agreement.

28.4.1  Inapplicability of Tariff Liability.  

CenturyTel's general liability, as described in the CenturyTel local exchange or other tariffs, does not extend to Socket's customer(s) or end user(s).  Liability of CenturyTel to Socket resulting from any and all causes arising out of services, facilities, UNEs or any other items relating to this Agreement shall be governed by the liability provisions contained in this Agreement and no other liability whatsoever shall attach to CenturyTel.  Subject to the limitations in this Agreement, CenturyTel shall be liable for the individual services, facilities or elements that it separately provides to Socket and shall not be liable for any loss, claims, liability or damages asserted by a third-party provider of components where Socket combines or commingles such components with those components provided by CenturyTel to Socket pursuant to this Agreement.

28.4.2  Socket Tariffs or Contracts.  

Socket shall, in its tariffs or other contracts for services provided to its end-users using services, facilities or UNEs obtained from CenturyTel, provide that in no case shall CenturyTel be liable to Socket's customer(s) or end-user(s) for any indirect, special, consequential or punitive damages, including, but not limited to, economic loss or lost business or profits, whether foreseeable or not, and regardless of notification by Socket of the possibility of such damages and Socket shall indemnify and hold CenturyTel harmless from any and all claims, demands, causes of action and liabilities based on any reason whatsoever from Socket customers or end users as provided in this Agreement.  Nothing in this Agreement shall be deemed to create a third-party beneficiary relationship with Socket's end-users.

28.4.3  No Liability for Errors.  

CenturyTel is not liable for mistakes that appear in CenturyTel's listings, 911 and other information databases, and with respect to such mistakes related to services provided under this Agreement, Socket shall indemnify and hold CenturyTel harmless from any and all claims, demands, causes of action and liabilities whatsoever, including costs, expenses and reasonable attorney's fees incurred on account thereof, by third parties, including Socket's customer(s), end-user(s) or employees.  For purposes of this Section 28.4.3, mistakes shall not include matters arising out of the willful misconduct of CenturyTel or its employees or agents.  
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LIABILITY AND INDEMNITY

28.1
Indemnification

Each Party (the “Indemnifying Party”) agrees to indemnify, defend, and hold harmless the other Party (the “Indemnified Party”) and the other Party’s subsidiary and parent entities, predecessors, successors, affiliates, and assigns, as well as all of their respective current and former officers, directors, members, shareholders, agents, and employees, from any and all Claims.  “Claim” means any action, cause of action, suit, proceeding, claim, or demand of any third party (and all resulting judgments, bona fide settlements, penalties, damages, losses, liabilities, costs, and expenses (including, but not limited to, reasonable costs and attorney's fees)), (a) based on allegations that, if true, would establish (i) the Indemnifying Party’s breach of this Agreement; (ii) the Indemnifying Party’s misrepresentation, fraud or other misconduct; (iii) the Indemnifying Party’s negligence; (iv) infringement by the Indemnifying Party or by any Indemnifying Party product or service of any patent, copyright, trademark, service mark, trade name, right of publicity or privacy, trade secret, or any other proprietary right of any third party; (v) the Indemnifying Party’s liability in relation to any material that is defamatory or wrongfully discloses private or personal matters; or (vi) the Indemnifying Party’s wrongful use or unauthorized disclosure of data; or (b) that arises out of (i) any act or omission of the Indemnifying Party or its subcontractors or agents relating to the Indemnifying Party’s performance or obligations under this Agreement; (ii) any act or omission of the Indemnifying Party’s customer(s) or end user(s); (iii) the bodily injury or death of any person, or the loss or disappearance of or damage to the tangible property of any person, relating to the Indemnifying Party’s performance or obligations under this Agreement; (iv) the Indemnifying Party’s design, testing, manufacturing, marketing, promotion, advertisement, distribution, lease or sale of services and/or products to its customers, or such customers’ use, possession, or operation of those services and/or products; or (v) personal injury to or any unemployment compensation claim by one of more of the Indemnifying Party’s employees, notwithstanding any protections the Indemnifying Party might otherwise have under applicable workers’ compensation or unemployment insurance law, which protections the Indemnifying Party waives, as to the Indemnified Party and other persons and entities to be indemnified under this Section 28.1 (other than applicable employee claimant(s)), for purposes of this Section 28.1.  “Reasonable costs and attorney’s fees” as used in this Section 28.1 includes without limitation fees and costs incurred to interpret or enforce this Section 28.1.  The Indemnified Party will provide the Indemnifying Party with reasonably prompt written notice of any Claim.  At the Indemnifying Party’s expense, the Indemnified Party will provide reasonable cooperation to the Indemnifying Party in connection with the defense or settlement of any Claim.  The Indemnified Party may, at its expense, employ separate counsel to monitor and participate in the defense of any Claim.  

Notwithstanding anything to the contrary in this Section 28.1, a Party may not seek indemnification with respect to any Claim by that Party’s customer(s) or end user(s), but rather shall be the Indemnifying Party with respect to all Claims by its customer(s) and end user(s).  

The Indemnifying Party agrees to release, indemnify, defend, and hold harmless the other Party, its affiliates, and any third-party provider or Operator of facilities involved in the provision of services, UNEs or Facilities under this Agreement (collectively, the "Indemnified Party") from all losses, claims, demands, damages, expenses, suits, or other actions, or any liability whatsoever, including, but not limited to, costs and attorney's fees, suffered, made, instituted, or asserted by the Indemnifying Party's customer(s) or end-user(s) against an Indemnified Party arising from Services, UNEs or Facilities.  The Indemnifying Party further agrees to release, indemnify, defend, and hold harmless the Indemnified Party from all losses, claims, demands, damages, expenses, suits, or other actions, or any liability whatsoever, including, but not limited to, costs and attorney's fees, suffered, made, instituted, or asserted by any third party against an Indemnified Party arising from or in any way related to actual or alleged defamation, libel, slander, interference with or misappropriation of proprietary or creative right, or any other injury to any person or property arising out of content transmitted by the Indemnifying Party to the Indemnified Party or such Party's customer(s) or end-user(s).

28.2
DISCLAIMER OF WARRANTIES

EXCEPT FOR THOSE WARRANTIES EXPRESSLY PROVIDED IN THIS AGREEMENT OR REQUIRED BY STATUTE, EACH PARTY ON BEHALF OF ITSELF AND ITS AFFILIATES AND SUPPLIERS DISCLAIMS ALL WARRANTIES AND DUTIES, WHETHER EXPRESS OR IMPLIED, AS TO THE SERVICES, PRODUCTS AND ANY OTHER INFORMATION OR MATERIALS EXCHANGED BY THE PARTIES, INCLUDING BUT NOT LIMITED TO ANY IMPLIED WARRANTIES, DUTIES, OR CONDITIONS OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, REASONABLE CARE, WORKMANLIKE EFFORT, RESULTS, LACK OF NEGLIGENCE, OR accuracy or completeness of responses.  EXCEPT FOR THOSE WARRANTIES EXPRESSLY PROVIDED IN THIS AGREEMENT OR REQUIRED BY STATUTE, THERE IS NO WARRANTY OF TITLE, QUIET ENJOYMENT, QUIET POSSESSION, CORRESPONDENCE TO DESCRIPTION, AUTHORITY, OR NON-INFRINGEMENT WITH RESPECT TO THE SERVICES, PRODUCTS, AND ANY OTHER INFORMATION OR MATERIALS EXCHANGED BY THE PARTIES UNDER THIS AGREEMENT.

28.3
Limitation of Liability; Disclaimer of Consequential Damages; Exceptions

28.3.1
Except as provided in Section 28.3.3, each Party’s liability, whether in contract, tort or otherwise, shall be limited to direct damages, which shall not exceed the monthly charges, plus any related costs/expenses the other party may recover, including those under Section 17 above, and plus any costs/expenses for which the Parties specify reimbursement in this Agreement for the services or facilities for which the claim of liability arose.  Except as provided in Section 28.3.3, each Party’s liability to the other during any Contract Year resulting from any and all causes will not exceed the total of any amounts charged to Socket by CenturyTel under this Agreement during the Contract Year in which such cause accrues or arises. For purposes of this Section 28.3.1, the first Contract Year commences on the first day this Agreement becomes effective, and each subsequent Contract Year commences on the day following the anniversary of that date.  

28.3.2
EXCEPT AS PROVIDED IN SECTION 28.3.3, NEITHER PARTY WILL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, RELIANCE, OR SPECIAL DAMAGES SUFFERED BY SUCH OTHER PARTY (INCLUDING WITHOUT LIMITATION DAMAGES FOR HARM TO BUSINESS, LOST REVENUES, LOST SAVINGS, OR LOST PROFITS SUFFERED BY SUCH OTHER PARTY), REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, WARRANTY, STRICT LIABILITY, OR TORT, INCLUDING WITHOUT LIMITATION NEGLIGENCE OF ANY KIND WHETHER ACTIVE OR PASSIVE, AND REGARDLESS OF WHETHER THE PARTIES KNEW OF THE POSSIBILITY THAT SUCH DAMAGES COULD RESULT.  

Should either Party provide advice, make recommendations, or supply other analysis related to the services or facilities described in this Agreement, this limitation of liability shall apply to the provision of such advice, recommendations, and analysis.

28.3.3
Section 28.3.1 and Section 28.3.2 do not apply to the following:

· Indemnification under Section 28.1

· Breach of any obligation of confidentiality referenced in this Agreement

· Violation of security procedures

· Any breach by Socket of any provision relating to Socket’s use of Operations Support Systems

· Failure to properly safeguard, or any misuse of, customer data

· Statutory damages

· Liability for intentional or willful misconduct 

· Liability, if any, under Article XV

· Liability arising under any applicable CenturyTel tariff, including without limitation CenturyTel of Missouri, LLC PSC MO No. 8 – Local Network Access

· Article XI (E911), Section 8.3 and/or Section 8.4

· Each Party’s obligations under Section 29.0 of this Article III

· Section 28.4.2 and/or Section 28.4.3 of this Article III

28.4
LIABILITY OF CENTURYTEL  
In addition to the general limitation of liability in Section 28.0, the following shall also limit CenturyTel’s liability under this Agreement.

28.4.1  Inapplicability of Tariff Liability.  

CenturyTel's general liability, as described in the CenturyTel local exchange or other tariffs, does not extend to Socket's customer(s) or end user(s).  Liability of CenturyTel to Socket resulting from any and all causes arising out of services, facilities, UNEs or any other items relating to this Agreement shall be governed by the liability provisions contained in this Agreement and no other liability whatsoever shall attach to CenturyTel.  Subject to the limitations in this Agreement, CenturyTel shall be liable for the individual services, facilities or elements that it separately provides to Socket and shall not be liable for any loss, claims, liability or damages asserted by a third-party provider of components where Socket combines or commingles such components with those components provided by CenturyTel to Socket pursuant to this Agreement.

28.4.2  Socket Tariffs or Contracts.  

Socket shall, in its tariffs or other contracts for services provided to its end-users using services, facilities or UNEs obtained from CenturyTel, provide that in no case shall CenturyTel be liable to Socket's customer(s) or end-user(s) for any indirect, special, consequential or punitive damages, including, but not limited to, economic loss or lost business or profits, whether foreseeable or not, and regardless of notification by Socket of the possibility of such damages and Socket shall indemnify and hold CenturyTel harmless from any and all claims, demands, causes of action and liabilities based on any reason whatsoever from Socket customers or end users as provided in this Agreement.  Nothing in this Agreement shall be deemed to create a third-party beneficiary relationship with Socket's end-users.

28.4.3  No Liability for Errors.  

CenturyTel is not liable for mistakes that appear in CenturyTel's listings, 911 and other information databases, and with respect to such mistakes related to services provided under this Agreement, Socket shall indemnify and hold CenturyTel harmless from any and all claims, demands, causes of action and liabilities whatsoever, including costs, expenses and reasonable attorney's fees incurred on account thereof, by third parties, including Socket's customer(s), end-user(s) or employees.  For purposes of this Section 28.4.3, mistakes shall not include matters arising out of the willful misconduct of CenturyTel or its employees or agents.  

	Resolved
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	29.0
INTELLECTUAL PROPERTY

29.1
Socket acknowledges that its right under this Agreement to interconnect with CenturyTel’s network and to unbundle and/or combine CenturyTel’s Unbundled Network Elements (including combining with Socket’s network elements) may be subject to or limited by Intellectual Property rights (including, without limitation, patent, copyright, trade secret, trademark, service mark, trade name and trade dress rights) and contract rights of third parties.  
29.2
Socket acknowledges that services and facilities to be provided by CenturyTel hereunder may use or incorporate products, services or information proprietary to third party vendors and may be subject to third party Intellectual Property rights.   In the event that restrictions in agreements with such third party vendors and/or such third party Intellectual Property rights do not permit CenturyTel to provide to Socket, without additional actions or costs, particular Unbundled Network Element(s), products, services or facilities otherwise required to be made available to Socket under this Agreement, then, as may be required by applicable state or federal law:

29.3
CenturyTel agrees to provide written notification to Socket, directly or through a third party, of such restrictions of which CenturyTel has actual notice, and Socket agrees not to act in violation of such restrictions or any third party Intellectual Property rights; and

29.4
For any new Intellectual Property agreements that CenturyTel enters into or existing agreements that it renews, CenturyTel shall use best efforts, as commercially practical, to procure rights or licenses to allow CenturyTel to provide to Socket, in accordance with this Agreement, the particular Unbundled Network Element(s), products, services or facilities identified in a written notification by Socket to CenturyTel (“Additional Rights and Licenses”).

29.5
For any new Intellectual Property agreements that CenturyTel enters into or existing agreements that it renews, in the event that CenturyTel, after using best efforts, as commercially practical, is unable to procure Additional Rights and Licenses for Socket, CenturyTel will promptly provide written notification to Socket of: (i) the specific Unbundled Network Element, product, service or facility that it is unable to provide; (ii) the extent to which CenturyTel believes that Socket's use the specific Unbundled Network Element, product, service or facility pursuant to this Agreement has exceeded (or will exceed) the scope of the applicable agreement; and (iii) the specific circumstances that prevented CenturyTel from obtaining the  Additional Rights and Licenses.

29.6
In the event Socket provides notice to CenturyTel in writing within thirty (30) calendar days of the written notice referenced in Section 29.5 above that CenturyTel has not exercised such best efforts, as commercially practical, Socket may seek a determination through an expedited petition to the Missouri Public Service Commission as to whether CenturyTel has exercised such efforts.

Socket shall promptly reimburse CenturyTel for all out-of-pocket costs incurred by CenturyTel and/or CenturyTel’s affiliates in connection with the procurement of Additional Rights and Licenses, including without limitation all software license fees and/or maintenance fees, or any increase thereof, incurred by CenturyTel or any CenturyTel affiliate.  CenturyTel shall have the right to obtain reasonable assurances of such prompt reimbursement by Socket prior to the execution by CenturyTel or any CenturyTel affiliate of any new agreement or extension of any existing agreement relating to any Additional Rights and Licenses. In the event Socket fails to promptly reimburse CenturyTel for any such cost, then, in addition to other remedies available to CenturyTel under this Agreement, CenturyTel shall have no obligation to provide to Socket any Unbundled Network Element, product, service or facility to which such Additional Rights and Licenses relate.    In the event any Unbundled Network Element to which the Additional Rights and Licenses relate is provided to any carrier(s) other than CenturyTel, CenturyTel’s affiliates and Socket, CenturyTel shall reasonably apportion among Socket and such non-CenturyTel carriers, on a prospective basis only, the costs incurred by CenturyTel and/or its affiliates in connection with the procurement and continuation of such Additional Rights and Licenses; provided, however, that such apportionment shall not apply to any previously incurred costs and shall apply only for the period of such provision to such carrier(s).  

29.7
Both Parties agree to promptly inform the other of any pending or threatened Intellectual Property Claims of third parties that may arise in the performance of this Agreement.

29.8
Any Intellectual Property originating from or developed by a Party shall remain in the exclusive ownership of that Party. Notwithstanding the exclusive ownership of Intellectual Property originated by a Party, the Party that owns such Intellectual Property will not assess a separate fee or charge to the other Party for the use of such Intellectual Property to the extent used in the provision of a product or service, available to either party under this Agreement, that utilizes such Intellectual Property to function properly.
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Socket acknowledges that its right under this Agreement to interconnect with CenturyTel’s network and to unbundle and/or combine CenturyTel’s Unbundled Network Elements (including combining with Socket’s network elements) may be subject to or limited by Intellectual Property rights (including, without limitation, patent, copyright, trade secret, trademark, service mark, trade name and trade dress rights) and contract rights of third parties.  
29.2
Socket acknowledges that services and facilities to be provided by CenturyTel hereunder may use or incorporate products, services or information proprietary to third party vendors and may be subject to third party Intellectual Property rights.   In the event that restrictions in agreements with such third party vendors and/or such third party Intellectual Property rights do not permit CenturyTel to provide to Socket, without additional actions or costs, particular Unbundled Network Element(s), products, services or facilities otherwise required to be made available to Socket under this Agreement, then, as may be required by applicable state or federal law:
29.3
In accordance with this agreement, CenturyTel agrees to provide written notification to Socket, directly or through a third party, of such restrictions of which CenturyTel has actual notice, and Socket agrees not to act in violation of such restrictions or any third party Intellectual Property rights; and
29.4
For any new Intellectual Property agreements that CenturyTel enters into or existing agreements that it renews, CenturyTel shall use commercially reasonable efforts to procure rights or licenses to allow CenturyTel to provide to Socket the particular Unbundled Network Element(s), products, services or facilities identified in a written notification by Socket to CenturyTel (“Additional Rights and Licenses”).

29.5
For any new Intellectual Property agreements that CenturyTel enters into or existing agreements that it renews, in the event that CenturyTel, after using commercially reasonable efforts, is unable to procure Additional Rights and Licenses for Socket, CenturyTel will promptly provide written notification to Socket of: (i) the specific Unbundled Network Element, product, service or facility that it is unable to provide; (ii) the extent to which CenturyTel believes that Socket's use the specific Unbundled Network Element, product, service or facility pursuant to this Agreement has exceeded (or will exceed) the scope of the applicable agreement; and (iii) the specific circumstances that prevented CenturyTel from obtaining the provisions necessary to procure the Additional Rights and Licenses.

29.6
In the event Socket provides notice to CenturyTel in writing within thirty (30) calendar days of the written notice referenced in Section 29.5 above that CenturyTel has not exercised such commercially reasonable efforts, Socket may seek a determination through an expedited petition to the Missouri Public Service Commission as to whether CenturyTel has exercised such commercially reasonable efforts.

Socket shall promptly reimburse CenturyTel for all out-of-pocket costs incurred by CenturyTel and/or CenturyTel’s affiliates in connection with the procurement of Additional Rights and Licenses, including without limitation all software license fees and/or maintenance fees, or any increase thereof, incurred by CenturyTel or any CenturyTel affiliate.  CenturyTel shall have the right to obtain reasonable assurances of such prompt reimbursement by Socket prior to the execution by CenturyTel or any CenturyTel affiliate of any new agreement or extension of any existing agreement relating to any Additional Rights and Licenses. In the event Socket fails to promptly reimburse CenturyTel for any such fee, then, in addition to other remedies available to CenturyTel under this Agreement, CenturyTel shall have no obligation to provide to Socket any Unbundled Network Element, product, service or facility to which such Additional Rights and Licenses relate.    In the event any Unbundled Network Element to which the Additional Rights and Licenses relate is provided to any carrier(s) other than CenturyTel, CenturyTel’s affiliates and Socket, CenturyTel shall reasonably apportion among Socket and such non-CenturyTel carriers, on a prospective basis only, the costs incurred by CenturyTel and/or its affiliates in connection with the procurement and continuation of such Additional Rights and Licenses; provided, however, that such apportionment shall not apply to any previously incurred costs and shall apply only for the period of such provision to such carrier(s).  

29.7
Both Parties agree to promptly inform the other of any pending or threatened Intellectual Property Claims of third parties that may arise in the performance of this Agreement.

29.8
Any Intellectual Property originating from or developed by a Party shall remain in the exclusive ownership of that Party. Notwithstanding the exclusive ownership of Intellectual Property originated by a Party, the Party that owns such Intellectual Property will not assess a separate fee or charge to the other Party for the use of such Intellectual Property to the extent used in the provision of a product or service, available to either party under this Agreement, that utilizes such Intellectual Property to function properly.
	Resolved

	Socket Issue Statement:

Should the Agreement

contain an obligation

and a process for

CenturyTel to

communicate official

information to Socket?

CenturyTel Issue Statement:

What process should apply to CenturyTel’s communication of official information to Socket?
	9
	32
	32.2
CenturyTel shall communicate official information not covered by the Notice provisions above to Socket via an Accessible Letter notification process.  This process shall cover a variety of subjects, including updates on products/services promotions; deployment of new products/services; modifications and price changes to existing products/services; cancellation or retirement of existing products/services; and operational issues.

32.2.1
CenturyTel Accessible Letter notification will be via electronic mail (“e-mail”) distribution. Accessible Letter notification via e-mail will be deemed given as of the transmission date set forth on the e-mail message.

32.2.2
Socket may designate up to a maximum of ten (10) recipients for Accessible Letter notification via e-mail. 

32.2.3
Socket shall submit a letter to the contacts listed in this agreement to designate in writing each individual’s e-mail address to whom Socket requests Accessible Letter notification be sent.  Socket shall submit a completed Accessible Letter Recipient Change Request Form to add, remove or change recipient information for any Socket recipient of CenturyTel’s Accessible Letters.  Any completed Accessible Letter Recipient Change Request Form shall be deemed effective ten (10) calendar days following receipt by CenturyTel. 


	This issue is similar to Issue 6 above, except it involves communication of day to day operational issues such as new services available for resale, retail promotions, changes in retail rates, OSS changes and updates, and industry changes.  

It is critical that CenturyTel notify Socket of any internal change that may affect Socket and the Parties’ relationship under the Agreement.  While Socket is not insistent that the method of notice be termed an “Accessible Letter,” Socket believes both Parties will benefit from the example provided by SBC Missouri’s Accessible Letter system.  Consequently Socket has proposed the same Accessible Letter language as that approved by the PSC in Docket No. TO-2005-0336, for the interconnection agreement between Socket and SBC Missouri.

While Socket appreciates CenturyTel’s willingness to communication in some manner, it is unreasonable to simply refer Socket to the CenturyTel website.  As noted in Issue 6 above, Socket cannot be expected to read through the CenturyTel website every day trying to discover whether anything has changed from the day before.  A simple email notification process will ensure that Socket is informed, in advance, of changes that may affect it, and will minimize the potential for future disputes based on lack of notice.

Kohly Direct at 44-47.

Kohly Rebuttal
	32.2
Except as otherwise specified elsewhere in this Agreement, CenturyTel shall communicate official information to Socket via the CenturyTel website, with email notification of such postings.  This process shall cover a variety of subjects, including updates on products/services promotions; deployment of new products/services; modifications and price changes to existing products/services; cancellation or retirement of existing products/services; and operational issues.


	CenturyTel’s recently proposed email notification proposal specifically resolves Socket’s stated concerns and should be approved.

CenturyTel recently proposed language to Socket to specifically address its concerns about the general notification obligations under the Agreement.  Socket rejected those proposals despite the fact that they addressed virtually every criticism Socket’s witness expressed of CenturyTel’s original position.  The Commission should adopt CenturyTel’s proposed language for Article II, Issue 2 (Sec. 1.2) and Article III, Issues 6 (Sec. 54.5) and 9 (Sec. 32).  All of these issues and/or provisions relate to the process by which CenturyTel will provide Socket with notification of official information under the Agreement.  Article III, Issue 6 (Sec. 54.5) contemplates CenturyTel providing Socket with notice of such things as changes in network management or changes in standard CenturyTel practices and/or operations.  Article III, Issue 9 (Sec. 32) contemplates CenturyTel providing Socket with notice of more day-to-day matters, such as changes in retail services.  Thus, in one form or another, these provisions similarly address various notices CenturyTel will provide Socket under the Agreement.  See P. Hankins Rebuttal.


CenturyTel originally had proposed that it be required only to post notifications to CenturyTel’s website.  However, throughout negotiations, Socket maintained that it should not have to continuously monitor CenturyTel’s website to determine whether and when CenturyTel has posted a notification.  Throughout the period of negotiations and continuing up through the time the parties filed direct testimony, CenturyTel was in the process of evaluating the feasibility of incorporating into its notification process some form of email notification.  Recently, CenturyTel agreed to develop a new process whereby it would provide Socket with email notification whenever a notice was posted to its website.  In this way, Socket would not have to monitor or periodically check the website for notices.  Instead, CenturyTel proposed to send Socket an email indicating that a new notice had been posted to the website, thereby prompting Socket to go to the website for further details.  In addition, CenturyTel proposed specific language to Socket for Sections 32.2 and 54.5 that incorporates this email notice commitment on CenturyTel’s part. See P. Hankins Direct at 5-11,16-19; P. Hankins Rebuttal.


In his direct testimony, Socket witness, Kohly, repeatedly criticizes CenturyTel’s original position—that being that posting notices to CenturyTel’s website constitutes sufficient notice to Socket.  Specifically, Mr. Kohly states that the problem with CenturyTel’s original position is that “it shifts the burden to Socket and forces Socket to identify changes that will affect Socket.”  Kohly Direct at 44:3-5.  Mr. Kohly continues:  “This will force Socket to regularly check CenturyTel’s website to try to find any changes that will affect Socket.”  Id. at 44:5-6.  Later in his testimony, Mr. Kohly states:  “CenturyTel is proposing to establish a system that would require Socket to continually monitor CenturyTel’s website to look for changes that will or may affect Socket’s operations.  In essence, it is shifting the burden . . . .”  Id. at 46:9-12.  CenturyTel’s recent proposal to provide Socket email notification when website notices are posted specifically resolves the key concern that Socket’s personnel should not be compelled to “monitor” CenturyTel’s website.  Furthermore, it could hardly be considered an improper shifting of the burden, once an email notice is received, to require Socket to then go to the website for further information.  See P. Hankins Rebuttal.  Therefore, the Commission should adopt CenturyTel’s proposed email notification proposal as reasonable.

AT&T’s (f/k/a SBC) “Accessible Letters” process must not be imposed on CenturyTel.

The Commission must reject Socket’s attempt to impose what it calls the “Accessible Letters” notification process on CenturyTel, which is a process specific to AT&T Missouri but which is not in place at or supported by CenturyTel.  In fact, Socket’s proposal is almost verbatim cut-and-pasted from the AT&T successor ICA to the M2A.  See P. Hankins Direct at 5-6.  Socket’s proposed definition of “Accessible Letters” is set forth in Article II, Issue 2 (Sec. 1.2).  In addition, Socket’s proposal for how it would like the Accessible Letters process to work is set forth in its proposed Sec. 32 of Article III.  The Commission should not allow Socket to impose upon CenturyTel new processes and procedures that do not exist today and that are not necessary, particularly when CenturyTel’s proposed email/website notification process and procedure can be developed more economically using capabilities and personnel that exist today. 


CenturyTel’s business is not of the same scope and magnitude as AT&T’s.  CenturyTel is a much smaller company, and employs different internal methods and procedures than AT&T.  It is not reasonable to require CenturyTel to adopt processes that are equivalent to AT&T’s processes.  To implement Socket’s proposed “Accessible Letters” process, CenturyTel would have to modify, to an even greater extent, its current processes and forms, and appoint or hire someone to be responsible for administering this process.  Thus, implementing such a system would unreasonably require CenturyTel to incur costly reorganization and training of its personnel, and may require the hiring of additional personnel.  See P. Hankins Direct at 5-11.

CenturyTel is not required to provide Socket with “project team” resources on demand.

In Article III, Issue 6 (Sec. 54.5), Socket demands that, upon its request, CenturyTel be required to assign “project team resources” to Socket in order to implement any CenturyTel change in standard practices.  The Commission should reject Socket’s demand as entirely unreasonable.  CenturyTel has and will always make reasonable resources available to assist CLECs in understanding the nature and implication of a change in standard practices.  However, Socket’s demand for a contractual right to a CenturyTel “project team” is unreasonable given the burden and cost of such a proposition on CenturyTel and the potential for abuse by Socket.  For example, under Socket’s proposed language, it would retain the contractual right to require CenturyTel to assemble a special “project team” devoted to Socket upon demand, even if the nature and/or impact of a change in a standard practice does not warrant that level of interaction.  CenturyTel’s workforce is not employed by Socket, and Socket should not have a contractual right to co-opt it just because Socket deems it necessary.  See P. Hankins Direct at 7.


The Commission should adopt CenturyTel’s recently proposed Sections 32.2 and 54.5 as set forth above, and reject Socket’s proposed language for those provisions.  Alternatively, the Commission should find that providing Socket with email notice directing it when to check CenturyTel’s website for posted or changed notifications constitutes a sufficient process under the Agreement for general notifications.  In addition, the Commission should find that CenturyTel is not required to mobilize a “project team” on Socket’s demand anytime there is a change in standard practices.

	RESOLVED
	9.5
	47
	47.0
TBD PRICES


Numerous provisions in this Agreement and its Attachments refer to pricing principles.  If a provision references a specific rate element in an attachment and there are no corresponding prices in such Attachment, such price shall be considered “To Be Determined” (TBD).  With respect to all TBD prices, prior to Socket ordering any such TBD item, the Parties shall meet and confer to establish a price.  Upon the request of one Party, the Parties shall meet within five (5) Business Days to confer to establish a price.

In the event the Parties are unable to agree upon a price for a TBD item, the tariffed rate for the most analogous tariffed product or service shall be used as the Interim Price.  Either Party may invoke the Dispute Resolution process set forth in Article III to resolve disputes regarding TBD pricing or the Interim Price, provided that such Dispute Resolution process is invoked no later than one (1) year after the applicable Interim/TBD Price is established.   Any interim price will be subject to a true-up, not to exceed one (1) year, once a permanent price is established.  

[NOTE:  In conjunction with the resolution of Sec. 47.0 above, the parties also agreed to modify Sec. 9.4 as set forth below.]

9.4
Back Billing 


The Parties will bill each other in a timely manner.  Neither Party will initiate credit claimss or bill the other Party for previously unbilled, under-billed or over-billed charges for services that were provided more than one (1) year prior to the bill date or the applicable Federal or State statute of limitations, not to exceed one year.  Each Party will provide prompt notice of any intent to claim credits or bill for charges incurred more than 90 days prior as soon as it becomes aware of the billing omission.   


	Resolved.
	47.0
TBD PRICES


Numerous provisions in this Agreement and its Attachments refer to pricing principles.  If a provision references a specific rate element in an attachment and there are no corresponding prices in such Attachment, such price shall be considered “To Be Determined” (TBD).  With respect to all TBD prices, prior to Socket ordering any such TBD item, the Parties shall meet and confer to establish a price.  Upon the request of one Party, the Parties shall meet within five (5) Business Days to confer to establish a price.

In the event the Parties are unable to agree upon a price for a TBD item, the tariffed rate for the most analogous tariffed product or service shall be used as the Interim Price.  Either Party may invoke the Dispute Resolution process set forth in Article III to resolve disputes regarding TBD pricing or the Interim Price, provided that such Dispute Resolution process is invoked no later than one (1) year after the applicable Interim/TBD Price is established.   Any interim price will be subject to a true-up, not to exceed one (1) year, once a permanent price is established.  

[NOTE:  In conjunction with the resolution of Sec. 47.0 above, the parties also agreed to modify Sec. 9.4 as set forth below.]

9.4
Back Billing 


The Parties will bill each other in a timely manner.  Neither Party will initiate credit claimss or bill the other Party for previously unbilled, under-billed or over-billed charges for services that were provided more than one (1) year prior to the bill date or the applicable Federal or State statute of limitations, not to exceed one year.  Each Party will provide prompt notice of any intent to claim credits or bill for charges incurred more than 90 days prior as soon as it becomes aware of the billing omission.   


	Resolved

	RESOLVED
	10
	49
	49.0 
OTHER OBLIGATIONS


Allowance for Interruption of Service.  A service interruption period begins when an out of service condition of Interconnection or an Unbundled Network Element is reported by Socket to CenturyTel designated maintenance and repair contact point and ends when the service is restored.  No allowance for a service outage will be provided where the outage is due to the actions of Socket, its agents or Customers. A credit allowance will be made to Socket where the service outage is isolated to CenturyTel network.  A service interruption for purposes of this section will consist of an interruption period of 30 minutes or more.  When a credit allowance does apply, the credit will be determined based on the monthly recurring rates applicable to the service affected; however, the credit allowance for a service outage or for a series of outages for a specific service shall not, except where otherwise provided in this Agreement, exceed the applicable monthly recurring rate for the service(s) involved. For calculating credit allowances, every month is considered to have thirty (30) days and/or seven hundred and twenty (720) hours.  Interruption of service claims for outages will be submitted by Socket to CenturyTel within 20 days of the outage.  Claims will include the location, circuit ID, billing account number and the outage period.  CenturyTel will respond back to Socket within six (6) business days either verifying the claim or with the reason (e.g., the duration of the outage) for disputing Socket’s interruption of service claim in whole or in part.  CenturyTel shall not withhold any undisputed portion of a credit allowance.  


	Resolved.
	49.0 
OTHER OBLIGATIONS


Allowance for Interruption of Service.  A service interruption period begins when an out of service condition of Interconnection or an Unbundled Network Element is reported by Socket to CenturyTel designated maintenance and repair contact point and ends when the service is restored.  No allowance for a service outage will be provided where the outage is due to the actions of Socket, its agents or Customers. A credit allowance will be made to Socket where the service outage is isolated to CenturyTel network.  A service interruption for purposes of this section will consist of an interruption period of 30 minutes or more.  When a credit allowance does apply, the credit will be determined based on the monthly recurring rates applicable to the service affected; however, the credit allowance for a service outage or for a series of outages for a specific service shall not, except where otherwise provided in this Agreement, exceed the applicable monthly recurring rate for the service(s) involved. For calculating credit allowances, every month is considered to have thirty (30) days and/or seven hundred and twenty (720) hours.  Interruption of service claims for outages will be submitted by Socket to CenturyTel within 20 days of the outage.  Claims will include the location, circuit ID, billing account number and the outage period.  CenturyTel will respond back to Socket within six (6) business days either verifying the claim or with the reason (e.g., the duration of the outage) for disputing Socket’s interruption of service claim in whole or in part.  CenturyTel shall not withhold any undisputed portion of a credit allowance.  


	Resolved

	RESOLVED
	11
	52
	52.0
SERVICE PARITY AND STANDARDS  


Notwithstanding anything in this Agreement to the contrary, CenturyTel shall meet any service standard imposed by the FCC or by the Missouri Public Service Commission for any services or facilities provided under this Agreement. 

For any services that either Party is required by Applicable Law to provide to the other at parity, each Party shall provide services under this Agreement to the other Party that are equal in quality to that the Party provides to itself.  “Equal in quality” shall mean that the service will meet the same technical criteria and performance standards that the providing Party uses within its own network for the same service at the same location under the same terms and conditions.


	Resolved.
	52.0
SERVICE PARITY AND STANDARDS  


Notwithstanding anything in this Agreement to the contrary, CenturyTel shall meet any service standard imposed by the FCC or by the Missouri Public Service Commission for any services or facilities provided under this Agreement. 

For any services that either Party is required by Applicable Law to provide to the other at parity, each Party shall provide services under this Agreement to the other Party that are equal in quality to that the Party provides to itself.  “Equal in quality” shall mean that the service will meet the same technical criteria and performance standards that the providing Party uses within its own network for the same service at the same location under the same terms and conditions.


	Resolved

	RESOLVED

	12
	53
	53.0
Contacts.

Upon the effective date of this Agreement, each Party shall update its own contact information and escalation list and shall provide such information to the other Party for purposes of inquiries regarding the implementation of this Agreement or disputes arising thereunder. Each Party shall accept all inquiries from the other Party and provide a timely response. CenturyTel will provide and maintain its contact and escalation list in its CenturyTel Service Guide ("Guide"). The Guide is provided to Socket on CenturyTel's website, and any updates also will be provided on the website in the event such information changes. Information contained in the Guide will include a single contact telephone number for CenturyTel's CLEC Service Center (via an 800#) that Socket may call for all ordering and status inquiries and other day-to-day inquiries between 8 a.m. and 5 p.m., Monday through Friday (except holidays). In addition, the Guide will provide Socket with contact information for the personnel and/or organizations within CenturyTel capable of assisting Socket with inquiries regarding the ordering, provisioning and billing of interconnection, UNE and resale services. Included in this information will be the contact information for a person or persons to whom Socket can escalate issues dealing with the implementation of the Agreement and/or for assistance in resolving disputes arising under the Agreement. 

	Resolved.
	53.0
Contacts.

Upon the effective date of this Agreement, each Party shall update its own contact information and escalation list and shall provide such information to the other Party for purposes of inquiries regarding the implementation of this Agreement or disputes arising thereunder. Each Party shall accept all inquiries from the other Party and provide a timely response. CenturyTel will provide and maintain its contact and escalation list in its CenturyTel Service Guide ("Guide"). The Guide is provided to Socket on CenturyTel's website, and any updates also will be provided on the website in the event such information changes. Information contained in the Guide will include a single contact telephone number for CenturyTel's CLEC Service Center (via an 800#) that Socket may call for all ordering and status inquiries and other day-to-day inquiries between 8 a.m. and 5 p.m., Monday through Friday (except holidays). In addition, the Guide will provide Socket with contact information for the personnel and/or organizations within CenturyTel capable of assisting Socket with inquiries regarding the ordering, provisioning and billing of interconnection, UNE and resale services. Included in this information will be the contact information for a person or persons to whom Socket can escalate issues dealing with the implementation of the Agreement and/or for assistance in resolving disputes arising under the Agreement. 

	Resolved


Key:  Bold language represents language proposed by Socket and opposed by CenturyTel.










Page 1 of 45
Underlined language represents language proposed by CenturyTel and opposed by Socket.  
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