CASE NO. TO-2006-0299
FINAL DPL BETWEEN CENTURYTEL AND SOCKET

Article II:  DEFINITIONS


	Issue Statement
	Issue No.
	Sec.

Nos.
	Socket Language
	Socket Preliminary Position
	CenturyTel Language
	CenturyTel Preliminary Position

	RESOLVED
	1
	1.1
	1.1
Access Service Request (ASR) is an industry standard form, which contains data elements and usage rules used by the Parties to add, establish, change or disconnect trunks for the purposes of Interconnection
	RESOLVED
	1.1
Access Service Request (ASR) is an industry standard form, which contains data elements and usage rules used by the Parties to add, establish, change or disconnect services or trunks for the purposes of Interconnection.
	RESOLVED 

	Should the Agreement contain a definition of an accepted term that describes the means of communication between CenturyTel and Socket?
CenturyTel Alternative Issue Statement:

Should the parties ICA include a definition of “Accessible Letter”?
	2
	1.2
	1.2
Accessible Letters are correspondence used to communicate pertinent information regarding CenturyTel to the client/end user community.

	In Article III, Issue 9, Socket proposes a communications process using what it terms an “Accessible Letter.”  It is the process that is in dispute, not the actual definition of “Accessible Letter.”  Hence, the resolution of this Article II issue is wholly dependent upon the decision in Article III, Issue 9.  If Socket prevails, its definition of “Accessible Letter” should be included in the agreement.  If CenturyTel prevails, there is no need for a definition of “Accessible Letter.”

Kohly Direct at 21-22.

Kohly Rebuttal.
	1.2
[intentionally omitted]
	CenturyTel’s recently proposed email notification proposal specifically resolves Socket’s stated concerns and should be approved.

CenturyTel recently proposed language to Socket to specifically address its concerns about the general notification obligations under the Agreement.  Socket rejected those proposals despite the fact that they addressed virtually every criticism Socket’s witness expressed of CenturyTel’s original position.  The Commission should adopt CenturyTel’s proposed language for Article II, Issue 2 (Sec. 1.2) and Article III, Issues 6 (Sec. 54.5) and 9 (Sec. 32).  All of these issues and/or provisions relate to the process by which CenturyTel will provide Socket with notification of official information under the Agreement.  Article III, Issue 6 (Sec. 54.5) contemplates CenturyTel providing Socket with notice of such things as changes in network management or changes in standard CenturyTel practices and/or operations.  Article III, Issue 9 (Sec. 32) contemplates CenturyTel providing Socket with notice of more day-to-day matters, such as changes in retail services.  Thus, in one form or another, these provisions similarly address various notices CenturyTel will provide Socket under the Agreement.  See P. Hankins Rebuttal.

CenturyTel originally had proposed that it be required only to post notifications to CenturyTel’s website.  However, throughout negotiations, Socket maintained that it should not have to continuously monitor CenturyTel’s website to determine whether and when CenturyTel has posted a notification.  Throughout the period of negotiations and continuing up through the time the parties filed direct testimony, CenturyTel was in the process of evaluating the feasibility of incorporating into its notification process some form of email notification.  Recently, CenturyTel agreed to develop a new process whereby it would provide Socket with email notification whenever a notice was posted to its website.  In this way, Socket would not have to monitor or periodically check the website for notices.  Instead, CenturyTel proposed to send Socket an email indicating that a new notice had been posted to the website, thereby prompting Socket to go to the website for further details.  In addition, CenturyTel proposed specific language to Socket for Sections 32.2 and 54.5 that incorporates this email notice commitment on CenturyTel’s part. See P. Hankins Direct at 5-11,16-19; P. Hankins Rebuttal.


In his direct testimony, Socket witness, Kohly, repeatedly criticizes CenturyTel’s original position—that being that posting notices to CenturyTel’s website constitutes sufficient notice to Socket.  Specifically, Mr. Kohly states that the problem with CenturyTel’s original position is that “it shifts the burden to Socket and forces Socket to identify changes that will affect Socket.”  Kohly Direct at 44:3-5.  Mr. Kohly continues:  “This will force Socket to regularly check CenturyTel’s website to try to find any changes that will affect Socket.”  Id. at 44:5-6.  Later in his testimony, Mr. Kohly states:  “CenturyTel is proposing to establish a system that would require Socket to continually monitor CenturyTel’s website to look for changes that will or may affect Socket’s operations.  In essence, it is shifting the burden . . . .”  Id. at 46:9-12.  CenturyTel’s recent proposal to provide Socket email notification when website notices are posted specifically resolves the key concern that Socket’s personnel should not be compelled to “monitor” CenturyTel’s website.  Furthermore, it could hardly be considered an improper shifting of the burden, once an email notice is received, to require Socket to then go to the website for further information.  See P. Hankins Rebuttal.  Therefore, the Commission should adopt CenturyTel’s proposed email notification proposal as reasonable.

AT&T’s (f/k/a SBC) “Accessible Letters” process must not be imposed on CenturyTel.

The Commission must reject Socket’s attempt to impose what it calls the “Accessible Letters” notification process on CenturyTel, which is a process specific to AT&T Missouri but which is not in place at or supported by CenturyTel.  In fact, Socket’s proposal is almost verbatim cut-and-pasted from the AT&T successor ICA to the M2A.  See P. Hankins Direct at 5-6.  Socket’s proposed definition of “Accessible Letters” is set forth in Article II, Issue 2 (Sec. 1.2).  In addition, Socket’s proposal for how it would like the Accessible Letters process to work is set forth in its proposed Sec. 32 of Article III.  The Commission should not allow Socket to impose upon CenturyTel new processes and procedures that do not exist today and that are not necessary, particularly when CenturyTel’s proposed email/website notification process and procedure can be developed more economically using capabilities and personnel that exist today. 


CenturyTel’s business is not of the same scope and magnitude as AT&T’s.  CenturyTel is a much smaller company, and employs different internal methods and procedures than AT&T.  It is not reasonable to require CenturyTel to adopt processes that are equivalent to AT&T’s processes.  To implement Socket’s proposed “Accessible Letters” process, CenturyTel would have to modify, to an even greater extent, its current processes and forms, and appoint or hire someone to be responsible for administering this process.  Thus, implementing such a system would unreasonably require CenturyTel to incur costly reorganization and training of its personnel, and may require the hiring of additional personnel.  See P. Hankins Direct at 5-11.

CenturyTel is not required to provide Socket with “project team” resources on demand.

In Article III, Issue 6 (Sec. 54.5), Socket demands that, upon its request, CenturyTel be required to assign “project team resources” to Socket in order to implement any CenturyTel change in standard practices.  The Commission should reject Socket’s demand as entirely unreasonable.  CenturyTel has and will always make reasonable resources available to assist CLECs in understanding the nature and implication of a change in standard practices.  However, Socket’s demand for a contractual right to a CenturyTel “project team” is unreasonable given the burden and cost of such a proposition on CenturyTel and the potential for abuse by Socket.  For example, under Socket’s proposed language, it would retain the contractual right to require CenturyTel to assemble a special “project team” devoted to Socket upon demand, even if the nature and/or impact of a change in a standard practice does not warrant that level of interaction.  CenturyTel’s workforce is not employed by Socket, and Socket should not have a contractual right to co-opt it just because Socket deems it necessary.  See P. Hankins Direct at 7.


The Commission should adopt CenturyTel’s recently proposed Sections 32.2 and 54.5 as set forth above, and reject Socket’s proposed language for those provisions.  Alternatively, the Commission should find that providing Socket with email notice directing it when to check CenturyTel’s website for posted or changed notifications constitutes a sufficient process under the Agreement for general notifications.  In addition, the Commission should find that CenturyTel is not required to mobilize a “project team” on Socket’s demand anytime there is a change in standard practices.

	RESOLVED
	3
	1.11
1.12

1.32

1.39
	
	RESOLVED
	Definitions Purposely omitted
	This issue has been resolved.  All language referencing 911 shall be removed from this Article II, as it has been moved to Article XI-911.

	RESOLVED
	4
	1.13
	1.13
Bill-and-Keep Arrangement - A compensation arrangement whereby the Parties do not render bills to each other or charge each other for the switching, transport, and termination of traffic as specified in this agreement.
	RESOLVED
	1.13
Bill-and-Keep Arrangement - A compensation arrangement whereby the Parties do not render bills to each other or charge each other for the switching, transport, and termination of traffic as specified in this agreement
	RESOLVED

	RESOLVED
	5
	1.19
	1.19
CenturyTel Service Guide - The CenturyTel Service Guide, which contains CenturyTel’s operating procedures for ordering, provisioning, trouble reporting and repair for resold services.  In the event there is a conflict between the provisions of this Agreement and the CenturyTel Service Guide, this Agreement shall prevail.

	RESOLVED
	1.20
CenturyTel Service Guide - The CenturyTel Service Guide, which contains CenturyTel’s operating procedures for ordering, provisioning, trouble reporting and repair for certain resold services and UNEs.  In the event there is a conflict between the provisions of this Agreement and the CenturyTel Service Guide, this Agreement shall prevail.
	RESOLVED 

	Can CenturyTel avoid its obligation to provide currently available services at parity by shifting the ability to provide those services to an affiliate? 
CenturyTel Alternative Issue Statement:

Should the parties’ ICA extend obligations to CenturyTel affiliates?
	6
	1.29
	1.29
Currently Available - Existing as part of CenturyTel’s network at the time of the requested order or service and does not include any service, feature, function or capability that CenturyTel, either directly or through an Affiliate, does not have the capability to provide.


	Socket’s experience to date indicates that CenturyTel has a “just in time” inventory practice where it frequently acquires additional capacity in very small increments from its affiliate Lightcore.  If Lightcore manages CenturyTel’s interoffice network and provides facilities only when CenturyTel needs them for its own use, then, CenturyTel is able to avoid its unbundling and interconnection obligations by claiming facilities are not “currently available.”   Socket cannot solve this conundrum by simply purchasing directly from the unregulated affiliate.  Even if one assumes Lightcore will provide Socket with facilities at an economical rate, regulatory restrictions on EEL combinations preclude using a third party transport provider except in limited circumstances.

CenturyTel should not be able to avoid its obligations under FTA § 251(c) by an artificial shifting of the ability to provide certain services to an affiliate.   This makes a mockery of the parity standard.  Indeed, this Commission has recognized – and refused to permit – the potential for abuse inherent in affiliate transactions in Case No. TO-97-269. CenturyTel’s complicated corporate structure should not be used in an anticompetitive manner to relieve CenturyTel of its legal obligations under the FTA.  Instead, this Commission should adopt Socket’s language which requires CenturyTel to provide facilities in the same manner as it provides such facilities for itself – including securing such facilities from its affiliate.

Kohly Direct at 22-27.

Kohly Rebuttal.
	1.29
Currently Available - Existing as part of CenturyTel’s network at the time of the requested order or service and does not include any service, feature, function or capability that CenturyTel either does not provide to itself  or to its own end users, or does not have the capability to provide.

 Leasing from a variety of providers, whether LightCore or one of the other IXCs, allows CenturyTel more options and greater flexibility in providing the requested services to meet its end users’ requirements.


	The Commission should reject Socket’s attempt to extend the parties’ bilateral obligations to CenturyTel’s third-party corporate affiliates.  Not content with CenturyTel’s existing network and facilities, Socket improperly seeks to incorporate the networks of third-parties as being available for Socket’s use.  That effort must fail; Socket's demands are fatally flawed from both a legal and an operational standpoint.  Simshaw Direct at 44-47; Simshaw Rebuttal; Davis Rebuttal.

Socket’s overreaching demands are legally and operationally inappropriate.

Socket's proposed language improperly attempts to incorporate CenturyTel affiliates into the Parties' bilateral agreement.  In that manner, Socket would ostensibly extend contractual obligations to third-parties that are not parties to this proceeding and that are themselves not regulated entities.  More specifically, Socket demands that the facilities, services, features, functions, or capabilities of CenturyTel affiliates be considered.  In other words, when Socket submits a Service Order to CenturyTel, Socket would require CenturyTel to respond as if any of its affiliates were similarly obligated to provide requested facilities, services, and the like to Socket under the FTA and under the Agreement.  Understandably, Socket fails to cite any authority for this demand.  As separate legal entities subject to different obligations and requirements, CenturyTel and other affiliates should not be treated as a single entity.  Simshaw Direct at 44-47; Simshaw Rebuttal; Busbee Rebuttal.

Socket’s proposed contract language impermissibly attempts to impose obligations on CenturyTel beyond its obligations under the FTA and beyond the ordinary understanding of bilateral contracts.  As its Petition for Arbitration plainly reveals, the purpose of this proceeding, consistent with sections 251 and 252 of the FTA, is to develop a bilateral interconnection agreement between Socket and CenturyTel (i.e., CenturyTel of Missouri and Spectra).  As such, the respective obligations and rights of the parties in the agreement must necessarily be limited to the contracting parties.  Socket and CenturyTel, after all, cannot enter into an interconnection agreement, even if fully agreed to by both parties, obligating AT&T Missouri to perform certain obligations.  Nor can they bind a CenturyTel affiliate, especially not where one party—Socket—unilaterally attempts to do so.  Further, beyond Socket's error in attempting to impose legal obligations on a non-party to the contract, it would also impose obligations beyond those set forth in the FTA.  While telecommunications carriers have certain duties under section 251(a), LECs have certain obligations under section 251(b), and ILECs have certain additional obligations under section 251(c), neither the FTA nor FCC regulations obligate affiliated entities that are not themselves telecommunications carriers, LECs, or ILECs to adhere to those duties.  The affiliates, of course, are separate legal entities and should be treated as such.  Through the guise of defining what is "currently available," Socket cannot circumvent these limitations and effectively reach out to non-parties that may themselves be non-regulated and, in any event, are legal entities separate and apart from the ILEC involved in this arbitration proceeding.  Simshaw Direct at 45-46; Simshaw Rebuttal; Busbee Rebuttal.
Further, extending CenturyTel's obligations to its non-ILEC affiliates would also impose undue operational difficulties on CenturyTel.  Because the affiliates are separate entities, they are not totally integrated with CenturyTel’s ILEC operations.  If the Commission were to adopt Socket's language, CenturyTel may effectively be required to somehow integrate affiliate operations in a manner allowing CenturyTel to query affiliates for available services, features, facilities, etc.  This is not currently technically feasible and, in any event, would present operational difficulties, not to mention potentially substantial costs (which Socket, of course, must be obligated to reimburse CenturyTel through recurring and/or non-recurring rates).  In addition to being outside the scope of the FTA, imposing such an obligation would be impractical.  When Socket submits a service order, CenturyTel's response must necessarily be based on the facilities and services it has available, not on the hypothetical availability of comparable facilities or services from unspecified, non-ILEC affiliates.  Simshaw Direct at 46.

In addition to these legal and operational problems, Socket's proposed language itself is overly broad and ambiguous, potentially giving rise to future disputes between the parties requiring Commission intervention.  Socket, for example, does not define or in any way limit the term "Affiliate" in a manner that makes the reference understandable in this context.  The sheer breadth of the proposed contract language that ostensibly encompasses to the services, features, functions and capabilities of unspecified non-ILEC “Affiliates” is improper.  Simshaw Direct at 47.

Socket fails to justify its overreaching demands.

In an effort to justify its demands, Socket casts unsupported aspersions on CenturyTel relating to its leasing inter-office facilities from third-parties like LightCore.  Socket’s accusations of anti-competitive conduct are without support and are false.  In all events, CenturyTel has legitimate business reasons for leasing inter-office facilities from LightCore and other third-parties rather than constructing its own interoffice facilities.  Socket, of course, has the same options available to it.  When deciding how to approach a business need for additional inter-office facilities, CenturyTel universally evaluates three options: (a) whether to provide those facilities itself, (b) whether to lease those facilities from LightCore, and (c) whether to lease those facilities from another third-party provider.  CenturyTel evaluates each of these three options and selects the approach that is best under the circumstances.  

CenturyTel of Missouri, LLC’s and Spectra Communications Group, LLC’s business focus is to provide quality local loop access and switching for voice, broadband and other enhanced services to the end user within its service areas, not to provide inter-exchange facilities and access connecting multiple exchanges within the state.  CenturyTel depends on providers such as LightCore and other IXCs whose business focus is providing inter-exchange access to multiple LECs such as CenturyTel and CLECs like Socket for this inter-exchange access and connection.  As it approaches a specific need, CenturyTel evaluates whether to construct facilities, lease them from LightCore or lease them from another third-party provider.  Importantly, these identical options exist for Socket.  Davis Rebuttal.

Further, CenturyTel did not, contrary to Socket’s implications, construct this arrangement in an effort to circumvent competition and LightCore is not managing CenturyTel’s inter-office network.  Instead, this is the same approach GTE took when it operated the exchanges in question.  Because inter-office facilities do not connect all of the exchanges, GTE, like CenturyTel now, leased facilities from third-parties (i.e., Genuity, Level 3).  That CenturyTel, Inc. later purchased LightCore and the inter-office facilities previously owned by Genuity and Level 3 does not mean CenturyTel is doing anything improper.  The CenturyTel ILECs have never transferred any inter-office facilities to LightCore.  Davis Rebuttal; Simshaw Rebuttal.

CenturyTel is a local service provider that focuses on providing quality local service to its customers.  It is not primarily focused on building an inter-exchange network.  As such, CenturyTel purchases inter-exchange services from IXCs on a competitive basis where available.  This allows CenturyTel to follow a “just in time” inventory approach to inter-exchange facility purchases, helping control cost.  Doing so does not mean the IXCs are managing CenturyTel’s network; rather, CenturyTel is making a rational business decision that best serves Missouri end users and the competitive industry at large.  CenturyTel purchases inter-exchange facilities on a service need basis, not in an effort to circumvent or avoid its obligations.  Davis Rebuttal.
That CenturyTel is not deploying a ubiquitous inter-office network of its own, which is the same manner of operations employed by GTE/Verizon for these properties before CenturyTel bought them, does not justify disregarding the fact that the inter-office facilities are owned by a different legal entity.  Davis Rebuttal.  
Conclusion

Consistent with the FTA and basic contract principles, as well as acknowledging the operational difficulties that may arise, the Commission should reject Socket's demands.  The interconnection agreement resulting from this compulsory arbitration proceeding is necessarily limited to the parties to this proceeding and the rates, terms and conditions pertaining to those section 251 obligations the parties negotiated.  Socket cannot purport to bind non-party affiliates to the terms of this bilateral Socket-CenturyTel contract or impose non-251 obligations on CenturyTel.  Simshaw Direct at 44-47; Simshaw Rebuttal; Davis Rebuttal.



	RESOLVED


	7
	1.31
	1.31
Customer Service Record Search - Applied to LSR when CLEC requests a customer service record search prior to account conversion from CenturyTel or from another CLEC.  Search typically is for basic account information, listing/directory information, service and equipment listing, and billing information.  

	RESOLVED
	1.32
Customer Service Record Search - Applied to LSR when CLEC requests a customer service record search prior to account conversion from CenturyTel or from another CLEC.  Search typically is for basic account information, listing/directory information, service and equipment listing, and billing information.  

	RESOLVED

	RESOLVED
	8
	1.38
	1.38
“End Office” or “End Office Switch” is a switching machine that directly terminates traffic to and receives traffic from end users purchasing local exchange services.  A PBX is not considered an End Office Switch.

	RESOLVED
	1.39
“End Office” or “End Office Switch” is a switching machine that directly terminates traffic to and receives traffic from end users purchasing local exchange services.  A PBX is not considered an End Office Switch.

	RESOLVED

	RESOLVED
	9
	1.41
	1.41 Environmental/Safety Compliance - Environmental and safety laws and regulations based upon a federal regulatory framework, with certain responsibilities delegated to the States.  An environmental/safety compliance program may include review of applicable laws/regulations, development of written procedures, training of employees and auditing.  
	RESOLVED
	1.41
Environmental /Safety Compliance - Environmental and safety laws and regulations based upon a federal regulatory framework, with certain responsibilities delegated to the States.  An environmental/safety compliance program may include review of applicable laws/regulations, development of written procedures, training of employees and auditing
	RESOLVED

	RESOLVED
	10
	1.47
	1.47 Facility-Based Provider” is defined as a telecommunications carrier that has deployed its own switching and/or network facilities
	RESOLVED
	“Facility-Based Provider” is defined as a telecommunications carrier that has deployed its own switching and/or network facilities.


	RESOLVED

	Should the ICA include a definition for the term “Foreign Exchange”?
MOVED to Art. V
	11
	1.49
	1.49
“Foreign Exchange (FX)” services are service offerings of local exchange carriers that are purchased by customers, which allow such customers to obtain exchange service from a mandatory local calling area other than the mandatory local calling area where the customer is physically located.   Examples of this type of service include, but are not limited to, Foreign Exchange Service, CENTREX CUSTOPAK with Foreign Exchange Telephone Service Option, and ISDN-PRI Out-of-Calling Scope (both and Two-Way and Terminating Only).  

	Socket is addressing this definition in the Article V DPL.
	1.49
[intentionally omitted]
	The parties have agreed to move this issue to Article V.


	RESOLVED
	12
	1.58
	1.58
Indirect Network Connection - The interconnection of the Parties’ networks via a common or shared access tandem switch.
	RESOLVED
	1.58
Indirect Network Connection - The interconnection of the Parties’ networks for exchange of Traffic via a common or shared access tandem switch.

	RESOLVED

	Should the definition of “Information Access” be consistent with existing industry and regulatory standards?

MOVED;
COMBINED WITH ISSUE 14
	13
	1.59
	1.59
“Information Access” means the provision of specialized exchange telecommunications services and where necessary, the provision of network signaling and other functions in connection with the origination, termination, transmission, switching, forwarding or routing of telecommunications traffic to or from the facilities of a provider of information services.
	Issue Eliminated, by combining definition with “Information Access Traffic”. 


	
	This issue has been consolidated with Issue 14.


	Should the definitions of  “Information Access” and “Information Access Traffic” be consistent with existing industry and regulatory standards?
CenturyTel Alternative Issue Statement:

How should the ICA define “Information Access” and “Information Access Traffic”?
	14
	1.60
	1.60 “Information Access Traffic” is traffic arising from the provision of Information Access Services, are specialized exchange telecommunications services and where necessary, the provision of network signaling and other functions in connection with the origination, termination, transmission, switching, forwarding or routing of telecommunications traffic to or from the facilities of a provider of information services.

	Socket’s definition incorporates its previously-proposed definition of “Information Access.”  

As an initial matter, it is problematic to list FCC decisions in the definition,  as CenturyTel has done, since those decisions are subject to interpretation and bring unnecessary ambiguity to the definition.  Socket’s definition is simple and straightforward, and recognizes that Information Access Services are specialized exchange telecommunications services that are purchased by providers of information services.  CenturyTel inappropriately attempts to equate the definition with ISP-bound traffic.  In addition to ISPs, other types of information service providers purchase Information Access Services.  Even worse, CenturyTel proposes to include only calls from end users that terminate to an ISP withn the same CenturyTel exchange or common mandatory local calling area.  It should be obvious that a call to an ISP is “ISP traffic” regardless of where the ISP is located, and CenturyTel should not be permitted to avoid interconnection and compensation obligations in a roundabout way by its definition.

Kohly Direct at 28-31.

Kohly Rebuttal.


	1.60
Information Access Traffic,  or ISP-Bound Traffic”  in accordance with the FCC’s Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intermarried Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket 96-98, 99-68 (rel. April 27, 2001) (FCC ISP Compensation Order) if the call (i) originates from end users and terminates to an ISP in the same CenturyTel exchange area; or (ii) originates from end users and terminates to an ISP within different CenturyTel Exchanges that share common mandatory local calling area, as defined in CenturyTel’s tariff, e.g., mandatory Extended Area Service (EAS), mandatory Extended Local Calling Services (ELCS), or other like types of mandatory expanded local calling scopes. The term Information Access Traffic does not include transmission of voice telecommunications traffic regardless of whether it is delivered to an ISP and regardless of whether it is carried at any point on facilities via Internet protocol.
	Because Socket’s proposed definition improperly erects arbitrage opportunities, is inconsistent with the goals of the FTA and sound economic and regulatory principles, and does not fairly allocate responsibility between the parties, the Commission should reject Socket’s language.  Simshaw Direct at 5-35, 39-42; Simshaw Rebuttal; Avera Rebuttal; CenturyTel Position Statement for Article V, Issue 7.

The definition at issue critically impacts how the parties treat VNXX dial-up ISP traffic.  Under CenturyTel’s language, true to its nature, the parties would treat VNXX dial-up ISP traffic as access traffic because it consists of calls between parties who are not located in the same local calling area.  Socket, however, would have any and all traffic destined for an ISP, including VNXX traffic, be treated as non-access regardless of whether such calls leave the local calling area, the LATA, or even the state.  As CenturyTel explains at length in the context of Article V, Issue 7, that treatment is inappropriate for a multitude of reasons (legal, policy, economic and regulatory, etc.).  Simshaw Direct at 5-35, 39-42; Simshaw Rebuttal; Avera Rebuttal; CenturyTel Position Statement for Article V, Issue 7.

Further, Socket’s proposal does not find support in the law.  Contrary to Socket’s assumption, the FCC’s ISP Remand Order did not remove any traffic, ISP-bound or otherwise, from the access category.   Instead, what the ISP Remand Order did was to remove certain traffic from the Section 251(b)(5) category of traffic.  In other words, the ISP Remand Order started with the 251(b)(5) category, not the access category, and then carved out from the 251(b)(5) category ISP-bound traffic where the ISP is located in the same local calling area as the customer placing the call.  See ISP Remand Order at  13.  Traffic to an ISP that is not located in the same local calling area as the calling party never was included in the 251(b)(5) category and therefore was not at issue in the ISP Remand Order.  Simshaw Direct at 40-41; Simshaw Rebuttal.

Socket’s attempt to treat its VNXX Dial-up ISP traffic as local traffic completely exempt from the access regime is improper under the law, is inconsistent with regulatory and economic principles underlying the industry, distorts the costs of doing business, undermines the FTA’s goal of promoting facilities-based competition, and does not fairly and reasonably allocate responsibility between the parties.  CenturyTel’s proposed definition, to the contrary, is consistent with the ISP Remand Order and the existing access regime, adheres to fundamental economic principles, remains faithful to the true nature of the traffic at issue and represents a fair allocation of cost and responsibility.  Whereas CenturyTel properly defines the terms at issue consistent with governing law, Socket uses definitions to alter the treatment of VNXX Dial-up ISP traffic.  CenturyTel’s definitions appropriately recognize that VNXX dial-up ISP traffic has always been and continues to be access traffic.  Therefore, the Commission should adopt CenturyTel’s definitions.  Simshaw Direct at 5-35, 39-42; Simshaw Rebuttal; Avera Rebuttal; CenturyTel Position Statement for Article V, Issue 7.



	Which Party’s definition of “Internet Service Provider” should be used?
	15
	1.62
	1.62


“Internet Service Provider” (ISP) is an Enhanced Service Provider that may also utilize LEC services to provide their customers with access to the Internet.  “ISP traffic” is traffic to and from an ISP.

	Socket’s proposed definition  comes directly from the FCC’s ISP Remand Order, and is simple and straightforward.  In contrast, CenturyTel’s proposed definition unnecessarily references an FCC order that is subject to interpretation.  Using the CenturyTel reference fails to recognize that ISPs are permitted to purchase exchange services from LEC’s local tariffs.  Combined with CenturyTel’s definition of Information Access Traffic, CenturyTel has inappropriately attempted to resolve complex interconnection and compensation issues in its favor.  The Arbitrator should adopt Socket’s straightforward definitions and resolve those issues elsewhere in this arbitration.

Kohly Direct at 31-32.

Kohly Rebuttal.
	Internet Service Provider (ISP) is an Enhanced Service Provider that provides Internet Services, and is defined in paragraph 341 of the FCC’s First Report and Order in CC Docket NO. 97-158.
	Because Socket’s proposed definition improperly erects arbitrage opportunities, is inconsistent with the goals of the FTA and sound economic and regulatory principles, and does not fairly allocate responsibility between the parties, the Commission should reject Socket’s language.  Simshaw Direct at 5-35, 39-42; Simshaw Rebuttal; Avera Rebuttal; CenturyTel Position Statement for Article V, Issue 7.

The definition at issue critically impacts how the parties treat VNXX dial-up ISP traffic.  Under CenturyTel’s language, true to its nature, the parties would treat VNXX dial-up ISP traffic as access traffic because it consists of calls between parties who are not located in the same local calling area.  Socket, however, would have any and all traffic destined for an ISP, including VNXX traffic, be treated as non-access regardless of whether such calls leave the local calling area, the LATA, or even the state.  As CenturyTel explains at length in the context of Article V, Issue 7, that treatment is inappropriate for a multitude of reasons (legal, policy, economic and regulatory, etc.).  Simshaw Direct at 5-35, 39-42; Simshaw Rebuttal; Avera Rebuttal; CenturyTel Position Statement for Article V, Issue 7.

Further, Socket’s proposal does not find support in the law.  Contrary to Socket’s assumption, the FCC’s ISP Remand Order did not remove any traffic, ISP-bound or otherwise, from the access category.   Instead, what the ISP Remand Order did was to remove certain traffic from the Section 251(b)(5) category of traffic.  In other words, the ISP Remand Order started with the 251(b)(5) category, not the access category, and then carved out from the 251(b)(5) category ISP-bound traffic where the ISP is located in the same local calling area as the customer placing the call.  See ISP Remand Order at  13.  Traffic to an ISP that is not located in the same local calling area as the calling party never was included in the 251(b)(5) category and therefore was not at issue in the ISP Remand Order.  Simshaw Direct at 40-41; Simshaw Rebuttal.

Socket’s attempt to treat its VNXX Dial-up ISP traffic as local traffic completely exempt from the access regime is improper under the law, is inconsistent with regulatory and economic principles underlying the industry, distorts the costs of doing business, undermines the FTA’s goal of promoting facilities-based competition, and does not fairly and reasonably allocate responsibility between the parties.  CenturyTel’s proposed definition, to the contrary, is consistent with the ISP Remand Order and the existing access regime, adheres to fundamental economic principles, remains faithful to the true nature of the traffic at issue and represents a fair allocation of cost and responsibility.  Whereas CenturyTel properly defines the terms at issue consistent with governing law, Socket uses definitions to alter the treatment of VNXX Dial-up ISP traffic.  CenturyTel’s definitions appropriately recognize that VNXX dial-up ISP traffic has always been and continues to be access traffic.  Therefore, the Commission should adopt CenturyTel’s definitions.  Simshaw Direct at 5-35, 39-42; Simshaw Rebuttal; Avera Rebuttal; CenturyTel Position Statement for Article V, Issue 7.



	Should the ICA include a definition of “IntraLATA Toll Traffic”?
CenturyTel Alternative Issue Statement:

How should the parties’ ICA define “IntraLATA Toll Traffic”?
	16
	1.68
	1.68
“IntraLATA Toll Traffic” is defined as traffic between one calling area and another local calling area within the same LATA where the IntraLATA toll provider assesses a separate retail charge for originating this type of traffic.


	Socket’s proposed definition tracks with the way the term is defined in Missouri statutes, FCC and PSC rules, carrier tariffs and commonly used throughout the industry.    Socket’s proposal recognizes that IntraLATA means the traffic originates and terminates within the same LATA and that Telephone Toll Service is a service where the toll provider assesses a separate retail charge.   Socket’s definition does not restrict a Party’s ability to offer bundles of service or flat-rated products.  Under the Commission’s rules regarding disconnection for non-payment, a carrier can only disconnect the local serice for non-payment of local service.  Consequently, even when services are bundled, intraLATA toll service will have a separately assessed charge – even if that charge is not usage-based.   Under CenturyTel’s definition, traffic that is properly rated as “local” based on properly assigned NPA/NXX codes could be converted to intraLATA toll traffic for compensation purposes.  This would be inconsistent with both the FCC standard in the Unified Intercarrer Compensation rulemaking and with the definition of “telephone toll service” in current federal regulations.

Kohly Direct at 32-34.

Kohly Rebuttal.
	IntraLATA Toll traffic is defined as traffic between one CenturyTel  local calling area and another  CenturyTel local calling area or that of another LEC within the same LATA.
	Socket’s proposed definition does not adequately reflect the existing industry marketplace and is operationally problematic.  The primary problem lies with Socket’s inclusion of the limiting phrase “a separate retail charge.”  In today’s market place there are a growing number of flat-rated “all-you-can-eat” interexchange calling plans.  The limiting phrase “a separate retail charge” may give rise to improper arbitrage, tempting carriers in the future to argue that what is clearly interexchange traffic has been somehow converted to non-access traffic simply because there is no longer any retail usage-based charge.  It is not necessary to inject this ambiguity into the definition.  Moreover, federal law does not specify that the “separate retail charge” must be on the originating caller, as Socket’s language does.  With its VNXX dial-up ISP service Socket likely does assess an additional retail charge to its ISP customers for receiving calls from another calling area.   However, by limiting the language to charges on customers that originate calls, Socket can game the system.  This is once again consistent with Socket’s repeated attempts to arbitrage the agreement to improperly gain non-access treatment for its VNXX dial-up ISP service.  Therefore, CenturyTel’s much more straight-forward definition should be adopted.  Simshaw Direct at 43; Simshaw Rebuttal.  

 

	Should the ICA include a definition of “Local Interconnection Traffic”?
MOVED to Art. V
	17
	1.75
	1.75
“Local Interconnection Traffic” shall mean for purposes of this Article, (i) Section 251(b)(5) Traffic, (ii) ISP Traffic, (iii) Transit Traffic, (iv) FX traffic (v) non-PIC’d IntraLATA Toll Traffic.  

	Socket is addressing this definition in the Article V DPL.
	“Local Interconnection Traffic” shall mean for purposes of this Article, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) Transit Traffic, (iv) FX traffic (v) non-PIC’d IntraLATA Toll Traffic.
	The parties have agreed to move this issue to Article V. 


	RESOLVED
	18
	1.76
	1.76
“Local Interconnection Trunk Groups” are one-way or two-way trunk groups used to carry Local Interconnection Traffic.
	RESOLVED
	1.76
“Local Interconnection Trunk Groups” are one-way or two-way trunk groups used to carry Local Interconnection Traffic.


	RESOLVED

	RESOLVED
	19
	1.80
	1.80  Local Traffic includes all Section 251(b)(5) Traffic that is originated by Socket's end users and terminated to CenturyTel’s end users (or vice versa) that: (i) originates and terminates to such end-users in the same CenturyTel exchange area; or (ii) originates and terminates to such end-users within different exchange areas that share a common local calling area, as defined in CenturyTel’s tariff, e.g., Extended Area Service (EAS), mandatory and optional Metropolitan Calling Area, or other like types of expanded local calling scopes.
	RESOLVED
	1.80  Local Traffic includes all Section 251(b)(5) Traffic that is originated by Socket's end users and terminated to CenturyTel’s end users (or vice versa) that: (i) originates and terminates to such end-users in the same CenturyTel exchange area; or (ii) originates and terminates to such end-users within different exchange areas that share a common local calling area, as defined in CenturyTel’s tariff, e.g., Extended Area Service (EAS), mandatory and optional Metropolitan Calling Area, or other like types of expanded local calling scopes
	RESOLVED

	RESOLVED
	20
	1.83
	1.83
Meet Point Billing (MPB) - Refers to an arrangement whereby two LECs jointly provide a switched access service to an IXC with which one of the LECs does not have a direct connection, whereby each Party bills the appropriate rates for its portion of the jointly provided Switched Exchange Access Service.

	RESOLVED
	1.83  Meet Point Billing (MPB) - Refers to an arrangement whereby two LECs jointly provide a switched access service to an IXC with which one of the LECs does not have a direct connection, whereby each Party bills the appropriate rates for its portion of the jointly provided Switched Exchange Access Service.
	RESOLVED

	RESOLVED
	21
	1.84
	1.84
“Meet Point Traffic” is Exchange Access traffic or InterLATA and IntraLATA Toll Traffic routed via an Interexchange carrier.  

	RESOLVED
	1.84
“Meet Point Traffic” is Exchange Access traffic or InterLATA and IntraLATA Toll Traffic routed via an Interexchange carrier.  

	RESOLVED

	RESOLVED
	22
	1.90
	1.90
“Non-PIC’d or Non-Equal Access IntraLATA Toll Traffic” is IntraLATA toll traffic originating from an end user obtaining local dialtone from either Party where the originating Party is both the Section 251(b)(5) and IntraLATA toll provider
	RESOLVED
	1.90
“Non-PIC’d or Non-Equal Access IntraLATA Toll Traffic” is IntraLATA toll traffic originating from an end user obtaining local dialtone from either Party where the originating Party is both the Section 251(b)(5) and IntraLATA toll provider.


	RESOLVED

	RESOLVED
	23
	1.94
	1.94
“Offers Service” – At such time as Socket opens an NPA/NXX, ports a number to serve an end user, or pools a block of numbers to serve end users.
	RESOLVED
	1.94
“Offers Service” – At such time as Socket opens an NPA/NXX, ports a number to serve an end user, or pools a block of numbers to serve end users.
	RESOLVED 

	RESOLVED
	24
	1.103
	1.103
Rate Center - The specific geographic point and corresponding geographic area that are associated with one or more particular NPA-NXX Codes that have been assigned to a LEC for its provision of Exchange Services. The geographic point is identified by a specific Vertical and Horizontal (V&H) coordinate that is used to calculate distance-sensitive end user traffic to/from the particular NPA-NXXs associated with the specific Rate Center. 

	RESOLVED
	1.103
Rate Center - The specific geographic point and corresponding geographic area that are associated with one or more particular NPA-NXX Codes that have been assigned to a LEC for its provision of Exchange Services. The geographic point is identified by a specific Vertical and Horizontal (V&H) coordinate that is used to calculate distance-sensitive end user traffic to/from the particular NPA-NXXs associated with the specific Rate Center. 


	RESOLVED

	RESOLVED
	25
	1.104
	1.104
“Rating Point” means the vertical and horizontal (“V&H”) coordinates assigned to a Rate Center and associated with a particular telephone number for rating purposes.  The Rating Point must be in the same LATA as the Routing Point of the associated NPA-NXX as designated in the LERG, but need not be in the same location as the Routing Point.

	RESOLVED
	1.104
“Rating Point” means the vertical and horizontal (“V&H”) coordinates assigned to a Rate Center and associated with a particular telephone number for rating purposes.  The Rating Point must be in the same LATA as the Routing Point of the associated NPA-NXX as designated in the LERG, but need not be in the same location as the Routing Point.

	RESOLVED

	RESOLVED
	26
	1.105
	1.105
“Remote End Office Switch” is a CenturyTel switch that directly terminates traffic to and receives traffic from end users of local Exchange Services, but does not have full feature, function and capability of an CenturyTel End Office Switch.  Such features, function, and capabilities are provided CenturyTel Remote End Office Switch via an umbilical and an CenturyTel Host End Office.


	RESOLVED
	1.105
“Remote End Office Switch” is a CenturyTel switch that directly terminates traffic to and receives traffic from end users of local Exchange Services, but does not have full feature, function and capability of an CenturyTel End Office Switch.  Such features, function, and capabilities are provided CenturyTel Remote End Office Switch via an umbilical and an CenturyTel Host End Office.


	RESOLVED

	RESOLVED
	27
	1.108
	Routing Point – Denotes a location that a LEC has designated on its network as the homing (routing) point for traffic that terminates to Exchange Services provided by the LEC that bears a certain NPA-NXX designation. The Routing Point is used to calculate airline mileage for the distance-sensitive transport element charges of Switched Access Services.  Pursuant to Telcordia Technologies Practice BR795-100-100, the Routing Point may be an end office location, or a “LEC Consortium Point of Interconnection.”  The Routing Point must be in the same LATA as the associated NPA-NXX.  
	RESOLVED
	1.108
Routing Point – Denotes a location that a LEC has designated on its network as the homing (routing) point for traffic that terminates to Exchange Services provided by the LEC that bears a certain NPA-NXX designation. The Routing Point is used to calculate airline mileage for the distance-sensitive transport element charges of Switched Access Services.  Pursuant to Telcordia Technologies Practice BR795-100-100, the Routing Point may be an end office location, or a “LEC Consortium Point of Interconnection.”  The Routing Point must be in the same LATA as the associated NPA-NXX
	RESOLVED

	RESOLVED
	28
	1.109
	1.109
“Section 251(b)(5) Traffic”  - calls originated by Socket's end users and terminated to CenturyTel’s end users (or vice versa) will be classified as “Section 251(b)(5) Traffic” under this Agreement if the call:  (i) originates and terminates to such end-users in the same CenturyTel exchange area; or (ii) originates and terminates to such end-users within different exchange areas that share a common local calling area, as defined in CenturyTel’s tariff, e.g., Extended Area Service (EAS), mandatory and optional Metropolitan Calling Area, or other like types of expanded local calling scopes.

	RESOLVED
	1.109
“Section 251(b)(5) Traffic”  - calls originated by Socket's end users and terminated to CenturyTel’s end users (or vice versa) will be classified as “Section 251(b)(5) Traffic” under this Agreement if the call:  (i) originates and terminates to such end-users in the same CenturyTel exchange area; or (ii) originates and terminates to such end-users within different exchange areas that share a common local calling area, as defined in CenturyTel’s tariff, e.g., Extended Area Service (EAS), mandatory and optional Metropolitan Calling Area, or other like types of expanded local calling scopes.

	RESOLVED

	RESOLVED
	29
	1.116
	1.116
Switched Exchange Access Service – The offering of transmission and/or switching services to Telecommunications Carriers for the purpose of the origination or termination of Telephone Toll services.  Switched Access Services includes,: Feature Group A, Feature Group B, Feature Group C, Feature Group D, 500, 700, 800 access and 900 access services.  

	RESOLVED
	1.116
Switched Exchange Access Service – The offering of transmission and/or switching services to Telecommunications Carriers for the purpose of the origination or termination of Telephone Toll services.  Switched Access Services includes,: Feature Group A, Feature Group B, Feature Group C, Feature Group D, 500, 700, 800 access and 900 access services.  

	RESOLVED

	RESOLVED
	30
	1.119
	1.119
“Tandem Serving Area” or “TSA” is a CenturyTel area defined by the sum of all local calling areas served by CenturyTel End Offices that subtend a CenturyTel tandem for Local Interconnection Traffic as defined in the LERG.

	RESOLVED
	1.119         “Tandem Serving Area” or "TSA" is a CenturyTel area as defined by the sum of all local calling areas served by CenturyTel End Offices that subtend a CenturyTel tandem for Section 251(b)(5)/Non-Pic'd IntraLATA toll Traffic as defined in the LERG. 
	RESOLVED 

	Which Party’s definition of “Virtual NXX Traffic” is most appropriate for the ICA?
MOVED to Art. V
	31
	1.132
	1.132
Virtual NXX Traffic (VNXX Traffic) –  As used in this Agreement, Virtual NXX Traffic or VNXX Traffic is defined as calls to or from a retail customer that uses a telephone number with an NXX Code (as set forth in the LERG) associated with a Rate Center that is different than the number and  Rate Center the customer would received from a wireline carrier using the customer’s residence or place of business. 
	Socket is addressing this definition in the Article V DPL.
	1.132
Virtual NXX Traffic (VNXX Traffic) –  As used in this Agreement, Virtual NXX Traffic or VNXX Traffic is defined as calls in which a Party’s Customer is assigned a telephone number with an NXX Code (as set forth in the LERG) assigned to a Rate Center that is different  from the Rate Center associated with the Customer’s actual physical premise location.

	The parties have agreed to move this issue to Article V.


	RESOLVED
	32
	164
	“Intellectual property” means (a) inventions (whether patentable or unpatentable and whether or not reduced to practice), all improvements thereto, patents, patent applications and patent disclosures, and all reissuances, continuations, revisions, extensions and re-examinations thereof, (b) trademarks, service marks, trade dress, logos, trade names, domain names and corporate names, and translations, adaptions, derivations and combinations thereof and goodwill associated therewith, and all applications, registrations and renewals in connection therewith, (c) copyrightable works, copyrights and applications, registrations and renewals relating thereto, (d) mask works and applications, registrations and renewals relating thereto, (e) trade secrets and confidential business information (including ideas, research and development, know-how, formulae, compositions, manufacturing and production processes and techniques, technical data, designs, drawings, specifications, customer and supplier lists, pricing and cost information, and business and marketing plans and proposals), (f) computer software (including data and related documentation), (g) other proprietary rights, and (h) copies and tangible embodiments thereof (in whatever form or medium).


	RESOLVED
	“Intellectual property” means (a) inventions (whether patentable or unpatentable and whether or not reduced to practice), all improvements thereto, patents, patent applications and patent disclosures, and all reissuances, continuations, revisions, extensions and re-examinations thereof, (b) trademarks, service marks, trade dress, logos, trade names, domain names and corporate names, and translations, adaptions, derivations and combinations thereof and goodwill associated therewith, and all applications, registrations and renewals in connection therewith, (c) copyrightable works, copyrights and applications, registrations and renewals relating thereto, (d) mask works and applications, registrations and renewals relating thereto, (e) trade secrets and confidential business information (including ideas, research and development, know-how, formulae, compositions, manufacturing and production processes and techniques, technical data, designs, drawings, specifications, customer and supplier lists, pricing and cost information, and business and marketing plans and proposals), (f) computer software (including data and related documentation), (g) other proprietary rights, and (h) copies and tangible embodiments thereof (in whatever form or medium).


	RESOLVED 

	RESOLVED
	33
	165
	1.65“Intellectual Property Claim” means any actual or threatened claim, action or proceeding relating to Intellectual Property.


	RESOLVED
	1.65“Intellectual Property Claim” means any actual or threatened claim, action or proceeding relating to Intellectual Property.


	RESOLVED

	Which Parties definition for Dedicated Transport is appropriate?
	34
	166
	“Dedicated Transport” is defined as CenturyTel interoffice transmission facilities dedicated to a particular CLEC or CLEC’s customer that is within CenturyTel’s network, connecting CenturyTel switches or wire centers within a LATA.  Dedicated transport also includes interoffice transmission facilities between CenturyTel of Missouri, LLC’s network and Spectra Communications Group, LLC d/b/a CenturyTel’s network and vice-versa that directly connect two switches or wire centers within a LATA without making use of transit or switching facilities of a third party LEC. Dedicated Transport does not include transmission facilities between CenturyTel’s network and Socket’s network or the location of Socket’s equipment.
	As the Commission is aware, CenturyTel has two separate ILEC entities in Missouri – CenturyTel of  Missouri, LLC and Spectra Communications Group.  These two entities exist because CenturyTel acquired them in two separate transactions from GTE, now Verizon.  But the two ILEC entities are fully integrated, managed jointly, operating under the same name, and operating within the same LATA.  

The crux of the dispute is that Socket’s definition includes dedicated transport between a CenturyTel end office and a Spectra end office.  If CenturyTel’s language is approved, Socket will not be able to order EELs between such end offices.  Without the use of EELs, the CenturyTel-Spectra end offices that directly subtend CenturyTel-Missouri tandem offices would have to be “written off” because these CenturyTel-Spectra offices do not have direct connection to other Spectra end offices.

In an effort to address CenturyTel’s concerns about requiring the CenturyTel entities to provide dedicated transport between two switches that are not directly connected by facilities owned by either CenturyTel or Spectra, Socket has – for its final offer – added the language shown in the Socket language column as bold and underlined.  This limits the remaining dispute.

Although a CLEC cannot order dedicated interoffice transport between two different and unaffiliated ILEC end offices, such as between SBC and Sprint, these two CenturyTel entities are under common ownership/ management.   CenturyTel-Missouri and Spectra should not be permitted to avoid their interconnection obligations through the legal fiction of being different legal entities when they operate as a single entity.
Kohly Direct at 34-37.

Kohly Rebuttal.
	Dedicated Transport - An Unbundled Network Element that is purchased for the purpose of transporting Telecommunications Services between designated CenturyTel Central Offices.  Dedicated Transport may only extend between two CenturyTel Central Offices.


	At issue in this dispute is Socket’s access to unbundled network elements as described in 47 C.F.R. § 51.319; specifically, Dedicated Transport.  Socket proposes to define Dedicated Transport as including “interoffice transmission facilities between CenturyTel of Missouri, LLC’s network and Spectra Communications Group, LLC d/b/a CenturyTel’s network and vise-versa.”  However, the Commission should reject Socket’s proposed definition because it is inconsistent with federal law.  See, e.g., 47 C.F.R. § 51.319(e); In the Matter of Unbundled Access to Network Elements and Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, Order on Remand, at ¶¶ 136-141 (released February 4, 2005)(“Triennial Review Remand Order” or “TRRO”).  Importantly, for example, Socket’s definition fails to reflect that the FCC has determined that dedicated transport need only be unbundled between two of an incumbent LEC’s central offices or switches, not simply “between two Central Offices.”  In addition, in many cases, even if separate incumbent LECs could be required to provide Dedicated Transport between their separate central offices, in many cases, the unbundling would be technically infeasible.  See Busbee Direct at 2-3.  In contrast, CenturyTel’s proposed language in Article II, Issue 34 and Article III, Issue 32, relies upon the definition of unbundled Dedicated Transport and its obligations set forth in 47 C.F.R. § 51.319(e).  Therefore, the Commission should adopt CenturyTel’s definition of “dedicated transport” because CenturyTel has defined it consistently with the FCC’s definition.

CenturyTel’s proposed definition of “Dedicated Transport” is consistent with applicable law.

FCC regulations do not require that CenturyTel of Missouri or Spectra Communications provide Dedicated Transport to Socket between central offices owned by separate affiliates.  See Busbee Direct at 3-6.  Specifically, 47 C.F.R. § 51.319(e) states, in pertinent part:

Dedicated transport. An incumbent LEC shall provide a requesting telecommunications carrier with nondiscriminatory access to dedicated transport on an unbundled basis, in accordance with section 251(c)(3) of the Act and this part and as set forth in paragraph (e)(1) through (e)(5) of this section.  As used in those paragraphs, a ``route'' is a transmission path between one of an incumbent LEC's wire centers or switches and another of the incumbent LEC's wire centers or switches.  A route between two points (e.g., wire center or switch ``A'' and wire center or switch ``Z'') may pass through one or more intermediate wire centers or switches (e.g., wire center or switch ``X''). Transmission paths between identical end points (e.g., wire center or switch ``A'' and wire center or switch ``Z'') are the same ``route,'' irrespective of whether they pass through the same intermediate wire centers or switches, if any.

(1) Definition.  For purposes of this section, dedicated transport includes incumbent LEC transmission facilities between wire centers or switches owned by incumbent LECs, or between wire centers or switches owned by incumbent LECs and switches owned by requesting telecommunications carriers, including, but not limited to, DS1-, DS3-, and OCn-capacity level services, as well as dark fiber, dedicated to a particular customer or carrier.

The definition and unbundling requirement set forth in this section do not support Socket’s demands for unbundling between separate affiliates, even incumbent LECs.  In response to USTA II, the FCC “readopted” its pre-Triennial Review Order definition of Dedicated Transport, but determined in the Triennial Review Remand Order that the facilities between ILEC wire centers or switches and requesting carrier wire centers or switches need not be unbundled, because requesting carriers were not impaired without access.  See In the matter of Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, Order on Remand, FCC 04-290 (released February 4, 2005); United States Telecom Ass’n v. FCC,  359 F.3d 554 (D.C. Cir. 2004 (“USTA II”), cert. denied, 125 S.Ct. 313, 316, 345 (2004).

Competing carriers generally use interoffice transport as a means to aggregate end-user traffic to achieve economies of scale.  They do so by using dedicated transport to carry traffic from their end users’ loops, often terminating at incumbent LEC central offices, through other central offices to a point of aggregation.  Ultimately, the traffic is carried to the competitor’s switch or other equipment, often from an incumbent LEC central office along a circuit generally known as an entrance facility.  See Busbee Direct at 4-6.

Unbundled Dedicated Transport under the Triennial Review Remand Order is a UNE that is purchased for the purpose of transporting Telecommunications Services between an incumbent LEC’s central offices.  The plain language of the regulation and the Triennial Review Remand Order determinations clearly defines the unbundled “route” as a transmission path between one of an incumbent LEC's wire centers or switches and another of the same incumbent LEC's wire centers or switches.  The regulation does not require one incumbent LEC to provide a Dedicated Transport route between its wire center or switch and the wire centers or switches of other incumbent LECs.  This is the case whether the incumbent LECs are owned by the same holding company or share a common management structure at some level.  See Busbee Direct at 4-6.  As CenturyTel’s proposed definition of Dedicated Transport is consistent with applicable law, the Commission should adopt CenturyTel’s proposed language.

Socket’s proposed definition of “Dedicated Transport” is not consistent with FCC regulations.

Socket witness Matthew Kohly never even mentions the FCC’s definition of “dedicated transport” in his direct testimony, which is in some circumstances subject to the unbundling that Socket seeks.  Choosing to ignore the FCC’s definition—that is, incumbent LEC transmission facilities between wire centers or switches owned by incumbent LECs, or between wire centers or switches owned by incumbent LECs and switches owned by requesting telecommunications carriers—Mr. Kohly prefers to extend his argument that the Commission should ignore the lawful definitions and apply incumbent-LEC unbundling obligations to non-incumbent LECs or even non-LECs.  See Article II, Issue No. 6:  (“Should the parties’ ICA extend obligations to CenturyTel affiliates?”)  See Busbee Rebuttal.


Still worse, Mr. Kohly chooses a basis for his attack that this Commission rejected in the context of a dispute between these parties just months ago—that is, Mr. Kohly again suggests that the Commission should disregard the legal organization of the separate CenturyTel companies to promote an outcome that Socket seeks.  See Kohly at 35:6-35:15; see also In the Matter of the Confirmation of Adoption of an Interconnection Agreement with CenturyTel of Missouri, LLC d/b/a CenturyTel and Spectra Communications Group, LLC d/b/a CenturyTel by Socket Telecom, LLC, Case No. CO-2005-0066, Report and Order (effective December 24, 2004) at 13-17.  See Busbee Rebuttal.


However, Dedicated Transport has been determined to be subject to unbundling only between the wire centers or the central offices of the incumbent LEC from which Socket, as a requesting carrier, may seek such facilities.  See Triennial Review Remand Order at ¶66-68, 136-138.  Because CenturyTel of Missouri, LLC and Spectra Communications Group, LLC are separate incumbent LECs, Socket may not bind them as if they were one.  In seeking arbitration pursuant to section 252(b) of the FTA, Socket acknowledged that negotiations were with CenturyTel of Missouri LLC and Spectra Communications Group, LLC.  See Busbee Rebuttal.  As CenturyTel witness, Mr. Calvin Simshaw, testified, each of these incumbent LECs is negotiating and arbitrating a separate interconnection agreement with Socket.  The two CenturyTel incumbent LECs agreed to a joint proceeding in this matter solely as a convenience to the Commission and the parties.  The terms of an Interconnection Agreement between the individual parties can only bind the parties that are signatories to the Agreement.  Accordingly, an agreement must only contain terms and conditions applicable to the parties governed by the agreement.  See Simshaw Direct at 44:17-22; Busbee Rebuttal .


As Socket’s proposed definition of Dedicated Transport is inconsistent with applicable law, the Commission should reject Socket’s proposed language.

In the context of CenturyTel’s rural network architecture, Socket’s proposed definition of “Dedicated Transport” may not be technically feasible.


It also is important to note that the rural network architecture of CenturyTel of Missouri or Spectra Communications affect the availability of Dedicated Transport.  CenturyTel of Missouri, LLC or Spectra Communications Group’s switches sometimes subtend the AT&T Missouri tandem or are not otherwise connected.  In these situations, the CenturyTel of Missouri, LLC or Spectra Communications Group switch does not own direct connectivity to other switches within the LATA.  It would not be technically feasible to require CenturyTel of Missouri, LLC or Spectra Communications Group to provide Dedicated Transport to Socket for these routes.  Socket should instead be required to construct or obtain from a third party the facilities it needs rather than rely upon CenturyTel to provision its network.  Moreover, this is an additional basis why the Commission should reject Socket’s proposed definition of Dedicated Transport.

Definition of “Currently Available”


Going further, in the context of Article II, Issue No. 6 (definition of “Currently Available”), Mr. Kohly suggests that CenturyTel Fiber II d/b/a Lightcore should also be bound by the agreements that result from this arbitration.  See Kohly Direct at 24-27.  Socket seeks to bind non-parties to the negotiations and non-signatories to the agreement, despite the clear import of Socket’s Petition for Arbitration that the only parties to the negotiations or to the resulting agreements are Socket and the respective incumbent LECs, CenturyTel of Missouri, LLC or Spectra Communications Group, LLC.  CenturyTel of Missouri, LLC, Spectra Communications Group, LLC, and Lightcore are separate legal entities.  See Busbee Rebuttal.


Even Socket’s “equity” arguments do not hold water for at least four reasons.  First, CenturyTel’s purchase of certain transport services between certain points in its network is not made to avoid unbundling—the CenturyTel incumbent LECs must only unbundle what they have, and they are not required to deploy or build facilities for the purpose of providing unbundled capacity.  At the same time, the CenturyTel incumbent LECs purchase their services from Lightcore on an arm’s-length basis.  Because Lightcore is a common carrier, anyone seeking to purchase transport services from Lightcore could do so on a non-discriminatory basis, on just and reasonable rates, terms, and conditions.  That is, Socket could obtain the same transport services at the CenturyTel incumbent LECs’ costs.  Second, contrary to Socket’s implication, Lightcore’s existence is not the result of the “spin-off” of one or more of the CenturyTel incumbent LECs’ assets to a non-incumbent LEC.  Setting aside the fact that the incumbent LEC obligations would potentially follow the assets under Section 251(h)(1)(B)(ii) if an incumbent were to attempt to spin-off part of its franchise territory to a different entity to avoid its Section 251(c) obligations, CenturyTel, Inc.’s ownership of Lightcore presents a stark contrast to a “spin-off.”  Lightcore and both CenturyTel of Missouri and Spectra Communications Group are the result of a series of four acquisitions from four different carriers.  CenturyTel acquired the assets of Spectra Communications Group, LLC from GTE in 2000 and the assets of CenturyTel of Missouri, LLC from Verizon in 2002.  Subsequently, the assets making up Lightcore were acquired from different transactions involving Digital Teleport, Inc. and Level 3 Communications, Inc.  Third, Socket’s contentions that it cannot obtain functionality equivalent to the enhanced extended link (“EEL”) without conscripting Lightcore facilities is incorrect.  Contrary to what Mr. Kohly suggests, unlike an end-to-end EEL, which does have a collocation requirement at the Dedicated Transport end of the link, Socket may obtain an unbundled loop from CenturyTel and combine it to transport provided by a third-party, provided Socket has appropriate arrangements with both the incumbent LEC and the transport provider.  There is no impediment to Socket’s provisioning issues that it cannot cure through placing and coordinating orders.  See Article VII: UNEs, Sec. 2.12 (acknowledging Socket’s right to combine a UNE loop with a Socket facility provided by a third-party).  Fourth, extending interconnection agreement obligations to Lightcore, a non-party to this action that has not been subject to an obligation or opportunity to negotiate, was not “cited” with the arbitration, or afforded notice and an opportunity to be heard, would be both unfair and contrary to what I understand to be the negotiate-before-you-arbitrate framework of the Act.  See Busbee Rebuttal .

Mr. Kohly further errs when he says that dedicated transport is currently available for interconnection purposes between CenturyTel of Missouri, LLC and Spectra Communications Group, LLC.  Kohly Direct at 35.  Mr. Kohly’s conclusion appears to be based on a reference in a prior Commission Order that recognized the fact that the two companies use a single ordering system and share administrative resources.  The quotation carved from the order does not support Socket’s desired conclusion that dedicated transport must be unbundled between the separate incumbent LECs’ wire centers or central offices.  See Busbee Rebuttal .


Finally, Mr. Kohly again errs in his direct testimony regarding the FCC’s discussion of Section 251(F) with regard to the definition of Dedicated Transport.  Kohly Direct at 36.  Mr. Kohly cites the FCC’s discussion on rural exemptions out of context.  The citation Mr. Kohly referenced in the Local Competition Order, adopted in 1996, deals strictly with exemptions, suspension and modifications.  Neither CenturyTel of Missouri, LLC nor Spectra Communications Group, LLC is currently seeking an exemption, suspension or modification of Section 251 requirements for dedicated transport.  In the cited portion of the Local Competition Order, the FCC clarified as a matter of statutory construction that total company access lines, measured at the holding company level, was to be the benchmark established for determining whether or not an incumbent LEC may petition the state commission for relief of the requirements set forth under Section 251.  In that context, the FCC determined that the state commission must consider total access lines at the holding company level when deciding if a carrier is eligible to petition for a suspension or modification of unbundling requirements.  The FCC did not otherwise address specific unbundling requirements that were subsequently defined, and this Commission is not presented with the kind of statutory analysis in which the FCC was engaged.  See Busbee Rebuttal.

Conclusion
Socket’s proposed definitions of Dedicated Transport and Currently Available are not consistent with prevailing law and FCC regulations.  Therefore, the Commission should rejects Socket’s proposed language in Article II, Issues 6 (Sec. 1.29) and 34 (Sec. 166), and Article VII, Issue 32 (Sec. 7.2).  The Commission should adopt CenturyTel’s proposed language for those provisions as it is consistent with prevailing law and FCC regulations.


Key:  Bold language represents language proposed by Socket and opposed by CenturyTel.
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Underlined language represents language proposed by CenturyTel and opposed by Socket.  
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