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X THE CIRCUIT COURT OF CASS COUNTY, MISSOURI = . -

CASS COUNTY, MISSOUR], )
P ) PR
v % Case No. CV104-1443CC -
AQUILA, INC., 3 S
Defendant. g
PLAINTIFF CASS COUNTY, MISSOURP’S SUPPLEMENTAL SUGGESTIONS '

IN OPPOSITION TO DEFENDANT AQUILA. INC. ’S'MOTION
TO EXTEND STAY OF INJUNCTION N

COMES NOW Plaintiff, Cass County, Missouri (“County™), by and_ through ns counsel |
of record, Cmdy Reams Martin, P.C. and Debra L. Moore, Cass County Counselor, and for its
Supplemental Suggestions in Opposmon to Defendant Aquila, Inc E (“Aqmla”) Motlon to ..
Bxtend Stay of Injung:tion (“Moﬁon”), states as follows:

INTRODUCTION

The County’s previously filed Suggestions in Qpposition to Aqmla. :?Mouo»n 'addres.s_:-
several issues. The County argues tlus Court does not have Junsdlcuon genérally, -Of under the.
“changed circumstances rule,” to grant Aquila’s Monon The County also argues that even 1f h e
this Court has jurisdiction to consider Aquila’s Motion, it should not grant the Motlon, Smcc . SRR
filing of its Suggestions in Opposition, County has located addxtxona.l authonty whlch it fccls .. -
obliged to bring to this Couxt s attention, and which supporis the axgumcnts advanced'by County'

in its initial Suggestions in Opposition.

| APPENDIX 2
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"ARGUMENT

The premise underlying Aquila’s Motion is that it would be unfalr, d/or-an undue B
hardship, to require Aquila to remove the Plant and Substation, both of wh1ch wete ﬂlega]ly 4 L

constructed by Aquila. Aquﬂa asks that this Court’s January 11, 2005 Judgncnt (“Judgment”) .

requiring removal of the Plant and Substation remain stayed, despite the absence of any pendm-g. - e .‘ : o
appeal, whilc Aquila attempts to secure rezoning and/or a special use penmt ﬁ'om the County for [E '
the Plant and Substation, and while Aquila attempts to secure approval for the Plant and RN
Substation from the Public Scrv1cc Commission (“Commission”). The Judgncnt found Aqmla' 4 , - -
did not have legal authority to construct the Plant and Substation, and ordcred the removal of ¢ any - - ; :‘ - S
improvements constructed by Aquila before or after the Judgmem Thus, Aqmla nglx. N

undertook the risk of constructing the Plant and Substation pending its appeal from ﬂns Comt‘st L L3

Judgment. The County argues Aquila is not entitled to the relief it asks of the Court‘because R

am°ng other things, the “hardship” Aquila offers up in support of its Motlon ' as,“self‘ ; eated wo I

Under similar circumstances, Courts and commentators havc re_]ectcd attemﬁts b)’ .
landowners to secure “after the fact” variances to authonze illegal uses of pmpexty, _thn thc o .
landowner’s argued hardship has been self-created. 101A CJ.S.Z MQ__—WM '8 :'y |
316 notcs that “one who continues the constructxon of a building aftcr 1t has been senous1y A
questioned whether the plan of construction complies with the zomng ordmancc ordm&nly o
cannot secure a variance. In other words, a property owner cannot beneﬁt from a kﬂowmg-;-, - R
violation or disregard of the law, by making an illegal alteration 10 thc property and ‘then DR
claiming it would bc unfair hardslnp to deprive him or her of the 1mprovement.” ln support of-.:

these prmc1pals, the commentators cite several cases. In Application of Iuha_n, 3 Storcy 175 167 L R

A2d 21 (Del. Super Ct. 1960), the court held that a builder who proceeded to constmct a.::‘f" S
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building which hc knew to be in violation of a zoning code was not allowed 10 use thc emstence.."‘ Y

of the building as a basis for an application for variance from req\nrements ‘of ﬂxe 70nmg code S

1d. at 26-27. The court found that the existence of a partially built structure does not consntutc L

such “extraordinary and exceptiopal sitvation or condition” as to 1ega]1y j'\JStlfy_: ’antmg a e

variance where ‘che building had been constructed invalidly. 1d. at 27 In fact, the oourt 1:loted_:j . S o

that “[i]f the cxistence of a new building being the subject of 2 vanance not authonzcd by thez S
Board is grounds for authorizing that very variance, the work of the Board and mdeed t}xe Zomng ERINR

Code itself means litile or nothing.” 1d. Similarly, in Doull v. Woblschlager, 141 Mont 354 o o

377 P.2d 758 (1962), the court held that a landowner was not enutled to. rely on a claun of
“hardship” to meintain a building which did not conform to uses prowded m rcgulauons of thq'-{f-' S
planning and zoning oomrmssxon where the owner, knowing full well that an appeal was gomg to

be taken ﬁom the decision of commissioners granting 2 vammcc to allow fhe buxldmg, PR

deliberately went shead with construction_in order to forestall aﬂverse decmon on apneal

presenting the court witha fait accomplie. 1d. at 765.

In both Doull and Application of Julian, the offending structure 3 was bmlt by 2 landowner R
afier the landowner reccwcd permission from the local suthorities 1o do so, albcxt permlssmn N g
1ater ruled by a court to have been improvidently cxtendcd Despite the fact the landownexs had‘ et

permission of the applical cable local authority to proceed with constmcnon, the oourts m both of e

fhese cases held the landowner proceeded with construction at its peril,’ knowm ;: the' n_sks of an R

appeal taken from the grant of permission.

Similarly, 83 Am.Jur.2d Zoning_and Planning § 826 notes that “a landowner who -

pegligently improves his land in violation of a . . . Testriction creates hxs fown hardsh1p and may- . et

not obtain relief . . . . Haxdship s self-created and not curable _:where a’ 1andowncr'j A
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commences of continues construction of an improvement which vmlatcs thc zomng regulatxons I

without 2 permit. The same is truc of construction which is carried out durmz the pendeu R

Tmoos/008

of an_appeal” [Bmphasis added] In support of these PmmPaIS, the commentatom cxte ,

McGavin v. Zoning Board of Appeals of the Town of Westport, 26 Conn Supp 251- -217 A Zd;','f_- -

229 (1965) Tn McGavin, the court held that 2 landowner who began constructxon of a:

on his home pursuant to a granted vanance that was later rc;ccted on appcal could ot argue;" : '

“hardship” where the homeowner began construction prior to the end of the ap_qeal, and was'; S

aware that the granted variance could be rejected on appeal. Id. at 232 Accordmg to the court R
“[t]his was reckless conduct . . . and the Board cannot grant .. . a8 varianice for such conduct.“ Id
Aquile’s case is even more egregious than Doull, Application of Juh@, and'McGavm -
Here, the County never authorized Aqmla to construct the Plant and Substatlon m‘vmlatmn of ' :
the Zoning Ordinance and was foreed to scck and secure a permanent mjuncuon bamng same

The permanent injunction carried with it the directive that 1mprovemcnts oonstructed ’oy 'Aqulla e

either before or after the Judgment be rerpoved. Aguila proceeded with- constructxon of the Plant

and Substation pending appeal despite having been advised by both the County and ﬂns Court ‘

that it had no authority to do so. Aquila thus constructed the Plant and Substahon atf'

Aquila cannot rely on a claim of hardship that has been sclf-created 0 argue afazt accomplze'. BRI

with respeet to its Motion.

Though these cases and the commentator’s SUMMaries re]ate to landowners who ’ B

requested a variance in an attempt to maintain illegal improvements, the 1ega1 analysxs regaxdmg L

self-created hardships is equally persuasive and applicable to Aquila’s Moﬁ‘on to Extgnd_ -th_c .Stgy

of Injunction. As 11_oted in Doull, “No one can take advantage of hisvdxﬁ}n \irron_gs_'. :

.+ To rule
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otherwise would be to permit mass avoidance of zoning Jaws” Doull;,i 57-7 P.Qd: at765 Th.s R

Court should deny Aquila’s Motion.

CONCLUSION
County respectfully submits these Supplemental Suggestions in: Qpp-q_s_i,tior;. 10 Aqmla’s -
Motion for the Court’s consideration. |

Respectfully submitted,

CINDYCFLE\;MS %li P C
By: ) Ao :

Cindy Reams Martin - N 0 5:20'3 4 o

408 S.E. Douglas
Lee’s Summit, Missouri 64063

Telephone Number 816/55+6M4 ‘
Facsimile Number 816/5_‘5,4*6.55;5

CASS COUNTY COUNSELOR SR
ny Kot osi
Debra L. Moore —No. _;_.-3;6'2'0'(? -

Cass County, Missouri
102 East Wall )
Harrisonville, MO 64701 - :'

Telephone Number 816/380—8206 _} c
Facsimile Number ~ 816/380- 8156

ATTORNEYS FOR PLAINTIFF
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CERTIFICATE OF SERVICE

1, the undcrsigned, hereby certify

that a copy of the above and foregoing
was served, via facsimile, this Z&f day
of January, 2006, to:

). Dale Youngs

Blackwell Sanders, et al.
4301 Main Street, Suite 1000
Kansas City, MO 64112
Facsimile No. 816/983-8080

Christopher M. Reitz

Aquila, Inc.

20 West 9 Street
Kansas City, MO 64105
Facsimile No. 816/467-9611

ATTORNEYS FOR DEFENDANT

Al A, TNC.
Cindy Reams Martin
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