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® @
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Misscuri Pubklic Service’s }
Purchased Gas Adjustment Factors to be ) Case No. GR-2000-520
Reviewed in its 1999-2000 Actual Cost Adjustment)

ORDER GRANTING PROTECTIVE ORDER

On December 5, 2000, UtiliCorp United Inec. (UtiliCorp) filed with
the Missouri Public Service Commission (Commission) a motion for the
issuance of a protective order.

UtiliCorp netified the Commission that the Staff of the
Commission (Staff) has directed data reguests to UtiliCorp. Acceording
to UtiliCorp, information which has been requested by the Staff will
contain customer-specific information, competitive pricing
information, trade secrets and confidential, technical, financial and
business information, or other material of a confidential or
proprietary nature. Additionally, UtiliCorp stated, information which
may be requested by the 0Office of the Public Counsel (Public Counsel),
through additional discovery initiated by the Staff and through
discovery initiated by other parties, may contain informaticn of the
same nature. Public disclosure of the material, ﬁﬁiliCorp alleged,
which the Public Counsel, Staff, or others may seek in discovery may
tend to harm the interests of UtiliCorp, its employees and its

customers.




In addition, UtiliCorp anticipates that if testimony is required
by Public Counsel, some of the testimony and exhibits filed by it and
other parties may make reference to, or include, informaticn of a
confidential or proprietary nature.

Therefore, UtiliCorp concludes, because Commission Rule 4 CSR
240-2.090 would require UtiliCorp to respond to the Staff’s data
reguests within 20 days and there is a potential for public disclosure
of confidential or proprietary information without a protective order
in place, UtiliCorp moved the Commission to issue its standard-form
protective order containing classifications of “highly confidential”
and “proprietary.”

UtiliCorp further alleged that it has discussed its motion with
Staff and Public Counsel and that neither have an objection to the
issuance of the reguested protective order.

Commission Rule 4 CSR 240-2.080(3) states, in part: “Each
pleading shall include a...specific reference to the statutory
provision or other authority under which relief is requested.”

Commission Rule 4 CSR 240-2.085(1) states that

[alny party seeking a protective order in any case, shall

request such by separate pleading denominated “Motion for

Protective Ordexr.” The pleading shall state with

particularity why the moving party seeks protection, and

what harm may occur if the information is made pubklic. The

pleading shall also include a statement that none of the

infermation for which a claim of confidentiality is made

can be found in any format in any other public document.

Rlthough UtiliCorp’s motion did refer to the provisions of
Commission Rule 4 CSR 240-2.090(2), the motion did not otherwise

comply with Ceommission Rule 4 CSR 240-2.080(3) in that it did not

include a specific reference to the statutory provision or other
2




authority under which 1t requested relief. UtiliCorp’s motion did,
however, comply with Commission Rule 4 CSR 240-2.085(1l), which is the
rule UtiliCorp should have cited.

Commission Rule 4 CSR 240-2.085(1l) states that

{alny party seeking a protective order in any case, shall

request such by separate pleading denominated “Motion for

Protectiwve Order.” The pleading shall state with

particularity why the moving party seeks protection, and

what harm may occur if the infermation is made public. The

pleading shall also include a statement that none of the

information for which a claim of cenfidentiality is made

can be found in any format in any other public document.

Upon review of UtiliCorp’s motion and the official case file, the
Commission finds that there is a need to protect confidential
information and the request for a protective order is reasonable. The
Commission has previously recognized the need to protect confidential
information and the issuance of protective orders has helped to
minimize disputes in past cases.

Therefore, the Commission concludes that a protective order

should be granted. In addition, the parties should note the revised
filing requirements in Appendix B to the protective order.

IT IS THEREFORE ORDERED:

1. That the motion for protective order made by UtiliCorp United
Inc. 1is granted and the protective order attached to this order as

Attachment A is adopted.




2. That this order shall become effective on December 6,

{ SEAL)

2000.

it

Dale H. Roberts
Secretary/Chief Regulatory Law Judge

Bill Hopkins, Senior Regulatory Law Judge,

by delegation of authority pursuant to
and Section 386.240, RSMo 19594.

Dated at Jefferson City, Missouri,
on this 6th day of December, 2000,




PROTECTIVE ORDER

The following definitions shall apply to infermation which a party
claims should not be made public.

HIGHLY CONFIDENTIAL: Information concerning. {1) material or

documents that contain information relating directly to specific
customers; {2) employee-sensitive information; {3) marketing
analyses or other market—specific information relating to services
cffered in competition with others; (4) reports, work papers or
other documentation related to work produced by internal or
external auditors or consultants; (5) strategies employed, to be
employed, or under consideration in contract negotiations.

PROPRIETARY: Informaticon concerning trade secrets, as well as

confidential or private technical, financial and business informa-
tion.

During the course of discovery a party may designate information
as HIGHLY CONFIDENTIAL or PROPRIETARY (hereinafter, "designated
information") and shall make such designated informaticn available
to the party seeking discovery, 1f such information is not
objectionable on any other ground, under the restrictions set out
in paragraphs C and D. The party designating the information as
HIGHLY CONFIDENTIAL or PROPRIETARY shalil provide to counsel for
the requesting party, at the time the designation is made, the
ground or grounds for the designation. The requesting party may
then file a motion challenging the designation. The party

designating the information confidential shall have five days
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after the filing of the c¢hallenge to file a response. No other
filings are authorized.

Materials or information designated as HIGHLY CONFIDENTIAL may, at
the option of the furnishing party, be made available only on the
furnishing party's premises and may be reviewed only by attorneys
or outside experts who have been retained for the purpose of this
case, unless good cause can be shown for disclosure of the
information off-premises and the designated information is
delivered to the custody of the requesting party's attorney.
Qutside expert witnesses shall not be employees, officers or
directors of any of the parties in this proceeding. No copies of
such material or information shall be made and only limited notes
may be taken, and such notes shall be treated as the HIGHLY
CONFIDENTIAL information from which notes were taken.

Disclosure of PROPRIETARY information shall be made only to
attorneys, and to such employees who are working as consultants to
such attorney or intend to file testimony in these proceedings, or
to persons designated by a party as outside experts. Employees to
whom such disclosure is to be made must be identified to the other
party by name, title and job classification prior to disclosure.
Information designated as PROPRIETARY shall be served on the
attorney(s) for the requesting party. On-premises inspection
shall not be reguired for PROPRIETARY information, except in the
case of woluminocus documents (see paragraph K). Any employees of
the party who wish to review such PROPRIETARY materials shall
first read this order and certify in writing that (s)he has

reviewed same and consented to its terms. The acknowledgment sc
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executed shall c¢ontain the signatory's full name, permanent
address, title or position, date signed, and an affirmaticn that
the signer 1is acting on behalf of his/her employer. Such
acknowledgment shall be delivered to counsel for the party
furnishing the information or deocuments before disclosure is made.

Attorneys, in-house experts or outside experts who have been
provided access to material or information designated HIGHLY
CONFIDENTIAL or PROPRIETARY shall be subject to the nondisclosure
reguirements set forth in paragraphs C or D, whichever is
applicable, and S.

If material or information to be disclosed in response to & data
request contains material or information concerning another party
which the other party has indicated is confidential, the
furnishing party shall notify the other party of the intent to
disclose the information. The other party may then choose to
designate the material or information as HIGHLY CCONFIDENTIAL or
PROPRIETARY under the provisions of this Protective Order.

Any party may use material or information designated as HIGHLY
CONFIDENTIAL or PROPRIETARRY in prefiled or oral testimony at
hearing provided that the same level of confidentiality assigned
by the furnishing party is maintained, unless otherwise classified
by the Commission. In filing testimony all parties shall
designate as HIGHLY CONFIDENTIARL or PROPRIETARY eonly those
portions of their testimony which contain information so
designated by the furnishing party. If any party plans to use
information and testimony which has been obtained outside this

proceeding, it must ascertain from the furnishing party if any of
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H.

such information is claimed to be HIGHLY CONFIDENTIAL or
PROPRIETARY prior te f£iling.

A party may designate prefiled or live testimony, or portions
thereof, submitted 1n this case as HIGHLY CONFIDENTIAL or
PROPRIETARY {hereinafter, "designated testimony™). Prefiled
testimony designated as HIGHLY CONFIDENTIAL or PROPRIETARY shall
be filed under seal and served upon all attorneys c¢f record. Only
those portions of the prefiled testimony designated as HIGHLY
CONFIDENTIAL or PROPRIETARY should be filed under seal, and should
be marked in & manner which clearly indicates which materials are
considered HIGHLY CONFIDENTIAL and which are considered
PROPRIETARY.

Within five days of the filing of designated testimony, the party
asserting the claim shall file with the Commission the specific
ground or grounds for each claim. Such filing shall shoew the
nature of the information sought to be protected and specifically
state the alleged harm of disclosure. Such filing shall be filed
under seal only if it contains either PROPRIETARY or HIGHLY
CONFIDENTIAL information and shall be served upon all attorneys of
record.

Attorneys upon whom prefiled testimony designated HIGHLY
CONFIDENTIAL or PROPRIETARY has been served shall make such
testimony available only to those persons authorized to review
such testimony under the restrictions 1in Paragraphs C or D,
whichever is applicable.

If a response to a discovery request requires the duplication of

voluminous material or material not easily copied because of its
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binding or size, the furnishing party may require the wvoluminous
material be reviewed on its own premises. Voluminous material
shall mean a single document, book or paper which consists of more
than 150 pages.

Attorneys of record in this case shall require that the in-house
or outside expert read this Protective Order and certify in a
written nondisclesure agreement that the person has reviewed the
Protective Order and congented to be bound by its terms. The
nondisclosure agreement shall contain the signatory’'s Zfull name,
permanent address, emplover and the name of the party with whom
the signatory is associated. Such agreement shall be filed with
the Commission. Attached hereto as Appendix "AY and incorporated
by reference herein is a form for use in complying with the terms
of this paragraph.

In the event a witness discloses the contents of designated
prefiled testimony in his or her own prefiled testimony, such
testimony shall also be designated in the same manner as the
designated prefiled testimony and handled in accordance with this
order.

Unless good cause 1s shown, challenges to the confidential nature
of prefiled designated testimony shall be filed with the
Commission no later than ten days after the grounds suppoerting the
designations are filed or at the hearing, whichever occurs first.
The party making the designation shall have five days to respond
to the challenge or may respond at the hearing, whichever cccurs

first.
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The Commission or Regulatory Law Judge may rule on the challenge
to the designations prior to the hearing, or at the hearings.

In the event no party challenges prefiled designated testimony, or
in the event the Commission or its Regulatory Law Judge rules that
testimony was properly designated, then such testimony shall be
received into evidence, subject to any other objections being made
and ruled upon, and kept under seal.

In addition, all 1live testimony, including cross-examination and
oral argument which reveals the content of prefiled designated
testimony or which is otherwise held to be confidential, including
any argument as to whether «certain testimony 1is properly
designated, shall be made only after the hearing rocom 1s cleared
of all persons besides the Commission, its Regulatory Law Judges,
court reporters, attorneys of record and witnesses to whom the
designated information is available pursuant to the terms of this
Protective Qrder. The transcript of such live testimony or oral
argument shall be kept under seal and copilies shall only be
provided to the Commission, 3its Regulatory Law Judges, and
attorneys of record. Such attorneys shall not disclose the
contents of such transcripts to anyone other than those who may
have access to the designated information under the terms of this
Protective Order. Persons who have access to the designated
information under the terms of this Protective Order shall treat
the contents of such transcript as any other designated
information under the terms of this Protective Order.

References to designated testimony, whether prefiled or live and

transcribed, in any pleadings before the Commission, shall be by
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citation only and not by quotation. Subject to the jurisdiction
of any reviewing court, references to designated testimony in
pleadings or oral arguments made to such reviewing court shall
also be by citation only.

All persons who are afforded access to information under the terms
of this Protective Order shall neither use nor disclose such
information for purposes of business or competition or any other
purpose other than the purpose of preparation for and conduct of
this proceeding and then solely as contemplated herein, and shall
keep the information secure and in accordance with the purposes
and intent of this order.

Subject to the jurisdiction of any reviewing court, designated
testimony constituting part of the record before the Commission
shall be delivered to any reviewing court under seal upon service
of the appropriate writ of review.

The Commissicn may modify this order on motion of a party or on
its own motion wupon reascnable notice to the parties and
opportunity for hearing.

Within 90 days after the completion of this proceeding, including
judicial review thereof, all designated information, testimony,
exhibits, transcripts or briefs in the possession of any party
other than Staff or the Public Counsel shall be returned to the
party claiming a cenfidential interest in such information and any
notes pertaining to such information shall be destroyed.

The provisions of paragraph C, D, J and L of this Protective Order
do not apply to Staff or Public Counsel. Staff and Public Counsel

are subject to the nondisclosure provisions of Section 386.480,
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RSMo 19594. Staff and Public Counsel shall provide a list of the
names of their employees who will have access to the designated
information.

Outside experts of Staff or Public Counsel wheo have been
contracted to be witnesses in this proceeding shall have access to
designated information and testimony on the same basis as Staff
and Public Counsel except the outside expert shall read this order
and sign the nondisclosure agreement attached as Appendix "A"
hereto.

Qutside experts of Staff and Public Counsel who have not been
contracted to be witnesses in this proceeding are subject to the
provisions of this Protective Crder.

Prefiled testimony and exhibits, whether filed or offered at the
hearing, shall be prepared 1in the manner described in

Appendix "B".
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APPENDIX "“A"

STATE OF MISSOURI
PUBLIC SERVICE COMMISSION

NONDISCLOSURE AGREEMENT

I,

r

have been presented a copy of this Protective Order issued in Case

No. on the day of ;P2

I have requested review of the confidential information

produced in Case No. on behalf of

I hereby certify that I have read the above-mentiocned
Protective Order and agree to abide by its terms and conditions.

Dated this day of

Signature and Title

Employer

Party

Address

Telephone
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. .Appendix “B’

Page 1 of 2 pages

If prefiled testimony contains parts which are classified as

Proprietary or Highly Confidential, it shall be filed with the

Commission's Secretary/Chief Regulatory Law Judge's ©Office as

follows:

A. One public version of prefiled testimony with the Proprietary
or Highly Confidential portions cbliterated or removed shall be
filed. The Proprietary pages shall be stamped "P" and the
Proprietary information indicated by two asterisks before and
after the information, **([Proprietary information removed]**.
The Highly Confidential pages shall be stamped "HC" with the
Highly Confidential information indicated by two asterisks and
underlining before and after the Highly Confidential

infermation, ** [Highly Confidential information removed]**.

The designated information shall be removed with blank spaces
remaining so that the lineation and pagination of the public
version remains the same as the Highly Confidential and
Proprietary versions.

B. Eight copies of the complete prefiled testimony shall be filed
under seal. The Proprietary pages shall be stamped "P" and the
Proprietary information indicated by two asterisks before and
after the information, **Proprietary**. The Highly
Confidential pages shall be stamped YHC" with the Highly
Confidential informatiocn indicated by two asterisks and
underlining before and after the Highly Confidential

information, **Highly Confidential**,

Any deviations from this format must be approved by the Regulatory

Law Judge.
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. .Appendix wB”

Page 2 of 2 pages

Three copies of exhibits, whether testimony or other, shall be
filed at the hearing with the information separated as described in
1.A and 1.B above with each copy of the Proprietary and Highly
Confidential portions placed into separate envelopes to be marked

as Exhibit , Exhibit _ P and Exhibit _ HC.
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STATE OF MISSOURI
OFFICE OF THE PUBLIC SERVICE COMMISSION

I have compared the preceding copy with the original on file in this office and

I do hereby certify the same to be a true copy therefrom and the whole thereof.

WITNESS my hand and seal of the Public Service Commission, at Jefferson City,

Missouri, this 6" day of December 2000.
" Hhef Bl
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VinoTe .
NI O Secretary/Chief Regulatory Law Judge
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