Before the Public Service Commission

Of the State of Missouri

	Director of the Manufactured Housing and Modular Units Program of the Public Service Commission, 

                                  Complainant, 

v. 

Amega Sales, Inc. d/b/a 

Columbia Discount Homes 

                                  Respondent.
	))))))))))))
	Case No. MC-2005-0145




RESPONSE TO ORDER DIRECTING FILING 


COMES NOW the Director of the Manufactured Housing and Modular Units Program of the Public Service Commission (“Director” and  “Program”), by and through the Missouri Public Service Commission’s (“Commission”) Office of General Counsel, and for his Response to Order Directing Filing states as follows:


1.
On November 29, 2004, the Director filed a Complaint against Amega Sales, Inc., d/b/a/ Columbia Discount Homes.  


2.
On December 10, 2004, the Commission filed its Order Directing Filing.  The Commission noted that Appendices A and C of said complaint “contain information, such as home addresses and social security numbers, that may not be otherwise publicly available.”


3.
The Director contends that the home addresses in Appendices A and C of said complaint are publicly available.  Home addresses and phone numbers of the parties were found by Staff on the Secretary of State website, the State of Missouri, Office of the State Courts Administrator website, and various Internet “search engines.”  The home addresses may therefore not satisfy the requirements of the last sentence of 4 CSR 240-2.085 (1), which governs requests for protective orders.


4.
The Director believes that the social security numbers listed in the forms that comprise Appendices A and C, fall under an exception in Section 610.035, RSMo 2000 and therefore do not need to be protected from disclosure by making the information highly confidential.

5. Section 610.035, RSMo 2000, states, in part:


No state entity shall publicly disclose any social security number unless such disclosure is permitted by federal law, federal regulation or state law or unless such disclosure is authorized by the holder of that social security number or unless such disclosure is for use in connection with any civil, criminal, administrative or arbitral proceeding in any federal, state or local court or agency or before any self-regulatory body, including the service of process, investigation in anticipation of litigation and the execution or enforcement of judgments and orders, or pursuant to an order of a federal, state or local court. (Emphasis supplied.)

The complaint filed by the Director, clearly falls within this exception regarding disclosure of social security numbers. 


6.
Section 610.035, RSMo, 2000 also supports the Director’s position by the following:  “For the purposes of this section “publicly disclose” shall not include the use of any social security number by any state entity in the performance of any statutory or constitutional duty or power….” The filing of the complaint in this matter is a statutory duty under Section 386.390, RSMo 2000 and therefore the filing of the complaint with the Appendices is permitted under this exception, as well.


7.
4 CSR 240-2.085 (2) states, in part “Pleadings, testimony, or briefs shall not contain highly confidential or proprietary information unless a protective order has been issued by the commission…”  The definition of highly confidential under 4 CSR 240-2.010 (9) states, in part “[h]ighly confidential information may include material or documents relating directly to specific customers….”  (Emphasis supplied.) The use of the term “may” is discretionary and meant to provide guidance as to what may be considered as highly confidential, but in no way mandates that those items listed are highly confidential.  Since the Commission rule does not provide any strict definition of highly confidential, the inclusion of the social security numbers in said pleading is not prohibited by 4 CSR 240-2.085 (2).  



8.
The treatment of the Application for Manufactured Home or Modular Unit Certificate of Dealer Registration and the Bill of Sale as publicly available documents was based upon available guidance in the Missouri Revised Statutes and Commission rules. The treatment of the aforementioned appendices as publicly available documents was in good faith and the Director did not intend to disclose highly confidential information.  


9.
The Director, General Counsel, and other attorneys and Staff met to discuss the types of information “that may not be otherwise publicly available” as well how such information should be handled in the future. The purpose of the meeting was to discuss procedures to assure that the type of information that was described in the Commission’s Order Directing Filing is not disclosed in the future.  


10.
The participants in the meeting considered a proposal to redact all the documents that are attached to complaints, prior to filing.  They concluded that redaction is not the most feasible method of protecting information “that may not be otherwise publicly available”. Redaction would require an individual (other than the owner of the data) to review each piece of data and make a judgment as to whether the information would be considered highly confidential.  It is probable that some information would be mischaracterized and disclosed when the owner or subject of the data might have deemed it for treatment as highly confidential.


11.
The participants agreed that, in the future, appendices with information such as social security numbers and home addresses will not be attached to complaints.  Instead, the Director will file a motion for protective order along with the complaint. Once the protective order is issued, the Director will file the appendices as highly confidential documents.      


WHEREFORE, the Director respectfully requests that the Commission accepts this Response to Order Directing Filing.

Respectfully submitted,

DANA K. JOYCE

General Counsel
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