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June 28, 1989

Mr. Harvey G. Hubbs, Secretary
Missouri Public Service Commiasion
P. 0. Box 360

Jefferson City, Missourl 65102

RE: International Tele ge, Inc.
Case Mumber TR-89-

Deaxr Mr. Hubbs:

Enclosed please find for filing an originsl and 14 copies of
Application of International Telecharge, Inc., for Reconsidaration

and Motion to Vacate Order.

. Thank you.
f Very truly yours,
ARNDERY AMDRAR
e (. 0
; DCO/ pdp

Enclosures

cc: Mr, Mark D. Wheatley, Assistant Public Counsel
Mr., Charles Brent Stewart
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Comes now Intermstiomsl Telecharge, Inc., ("ITI") aad,
pursuant to Chepter 386.300, RSllo. 1987, amd &4 C.5.R. 248.2.080
of the Rules of Practics of the Peblic Sexvice Commissiem,
roquasts that tha Comxission recomsider ice Opder Mamiseing
Taxiff of Jume 20, 1909 (the "Upder of Jums 20™) end vecsts sems.
In support of this pleading. ITI states the fellewing:

1. On Moy 26, 1909, ITI filed ite preposed tariff with the
Public Service Commission. Tha Secretary of the Commiseien
uwmmmnmmm.

2. By icts Opdas of June 20, the Couniselion dismiseed,
without a hearing, ITI's tariff filing.

3. On Jume 21, 1909, ITI filed an amended tariff with the
Commission idemtical to the tariff comsidered im Case Bumber
TR-89-239 except for cheamges ia thas Compeny’s imtralATA rates.
IT1's iatralATA rates ware amsnded to mirror thoee of
Soutimeatern Bell Telephone Compeny. The Commission should graat
IT1's Application for Reconsideration ia oxder to comsider these
corrections in the tariff and to recomsider its decisiom on that
portion of the tariff which remains unchanged for the reasons set

forth below. E “LED
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4. The Cemmiesion’s Ordsr of Jume 20 is wnlewful, wajwit,
uareasonable, wnlawfully discrimimstory, arbitrery, cepeiciows,
unconstitutiona]l and totally withewt support or swbstmmtiatcisn by
the facts cn the record as a whole and shusive of discretiom.

5. The Commission's Opder of Jume 20 reliss on Case Number
TA-88-213. The Order. im effect. hes made a “finding.” without &
besring, that ITI violates the distimction crested in
TA-88-218 between the provisiom of operator services “prisarily”
to traffic aggregators sad operator sexvices "primarily as s
adjunct™ or "smcillary™ to tell services. Withowt the reqguired
hearing, there cam be o lawful or comstitetional fiadiag that
ITI fits imto either of these categories. In additiom, by meot
defining the texms “primerily.” “ascillary™ or “primarily se =
sdjunct to,” the Commission's Opder of Jume 20 is wneuppert by
competent evidenos.

6. Case Famber TA-88-218 was ot # rulemakisg proveeding.
Yat the Commiseion hes apparestly atteumpted to apply TA-38-218 as
1f it had boen a rulsmaking procesding. Since TA-88-218 was net
& Tolemaking proceading, it is wmlawful and wacomstitwtional te
mu-tmumtmmmm'mm
taviff filings. Given the procedural status of TA-88-218, it was
oot possible, lawful or comstitutiomsl for the Coamission to make
a finding in that docket thet affects tariffs mot filed in
TA-88-218. The instamt tariffs are substamtially differemt from
the tariffs considered by the Commisasion in TA-88-218 and,
therefore, the findings in that case cxmnot be applied to the
instant tariff filing.

-Z*



7. Furthermovs, the Cemmiseion's Ovder in Cosns Wember
TA-38-218 upon which the June 20th Ocvder subjects ITI to walasful
and unconstitutiomal discrimimation im that similarly sitmated
telecommmications providers are givem walawful and wnsupported
preferences with respect to provision of operator assisted
services in Missouri. Thersefore, the Juns 20th Order is umlawful
and unconstitutionally discriminatory.

8. The Commissiomn‘s Order in Cese Bumber TA-88-218, upon
which the Order of June 20 relies, is wmlaswful, arbitrary,
capracious, unconstitutionsl, wnsuppoarted by substamtial snd
competant evidence and abusive of discretiom.

9. The “"ancillary™ test esamcisted in TA-88-218 and applied
to ITI in this case is 4lsc, in and of itaelf, arbitrary,
capricious, wmlawful, unconstitutional, and unsubstantiated for
the following Teascns:

(a) The test is uncomstitetions]l and wmlewfelly
discriminates sgainst ITI which is similarly situated to
oparator service compamnies which have been sllowed to provide
sexvices to traffic aggregators in Missouxi,;

(b) The teat is arbitrary, capricious and without
support from the record in the instant case or Case Wumber
TA-88-218;

(e) The test vicolates the Commerce and Supremacy
Clsuseas of the United States Constitutiom;

(d) The test is based on a conclusion that companies
who fail the "ancillary"™ test are not operating in the public
interest, a finding which is arbitrary capricious and for which
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thers is mo competent and swbstamtial support im this record ox
in Case Fumber TA-88-218.

10. The Commission has exceaded its authority umder Chapter
392, RSMo., by rejection ITI's tariff on the basis of the
Commission's Order in Case Number TA-88-218 and effectiwvely
prohibiting ITI from providing its services to Missouri
customers.

11. The effective date of the Order of June 20 is June 29,
1989, and this Application for Reconsideration has been filed
prior to this effactive date in compliance with the applicable
statutes.

WHEREFORE, ITI requests that the Commission grant this
Application to consider ITI's amendments to its intralATA rates
and reconsider its Orxder of June 20 as to the portions of ITI'a
tariff vhich remains unchanged and that the Commission, upon
reconsideration, vacate its Order of June 20 and approve ITI's
tariff as amended.

o Undd C bl @i

Ponald C. Utto, Jr.

235 East Eigh Street
P. O. Box 1069
Jefferson City, Missouri 65102
(314)636-8135

ATTORREYS FOR ITI
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STATE OF MISSOURT
PUBLIC SERVICE COMMISSION
Jefferson City

June 20, 1989

CASE NO. TR=£9-239

Richard S. Brownlee, III., Attornay at Law, 235 East High Street, P.0. Box 1069,

Jafferson Ci Hissouri 65102
ﬁur: D. Vhaat:}.z: Office of Public Counsel, P.0. Box 7800, Jefferson City, Missouri 65102

Enclosed find certified copy of ORDER in the above-numbared case{s).,
Sincerely,

s, of, otlly.

Harvey G. Mubbs
Secretary

uncertified copy:




