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Staff's Response To Missouri Gas Energy's Motion For Reconsideration                         Of The June 7, 2004 Order Denying Its Motion To                                                                                       Exclude Certain Testimony Of  David Murray
Comes Now the Staff of the Missouri Public Service Commission (“Staff”), and for its response to the Motion of Missouri Gas Energy, A Division Of Southern Union Company, For Reconsideration Of the June 7, 2004 Order Denying Its Motion To Exclude Certain Testimony of David Murray (“Motion”) states:

1.  
In its Motion, Missouri Gas Energy (“MGE”) asks that the Commission reconsider its June 7th order and “…upon reconsideration, grant MGE’s motion to exclude Murray’s opinions and testimony regarding a rate of return for MGE from this proceeding.”   MGE challenges Mr. Murray’s data (Motion, ¶ 1-5), and his qualifications (Motion, ¶6-9).  Neither position is well taken.

2. 
Once again, MGE reasserts its motion to disqualify Staff witness Murray for his “failure to use reliable data”.  MGE’s Motion asserts an objectively unsupported opinion of the “reliability” of Murray’s data by applying the subjective opinions of its own retained expert witnesses, who disagree among themselves.  MGE challenges Mr. Murray’s testimony by torturing Missouri statute §490.065 RSMo and misapplying the Federal Rules of Evidence and federal case law. 

3.
State Board of Registration For The Healing Arts v. Edward W. McDonagh, 123 S.W. 3d 146 (Mo. 2003), holds that §490.065, RSMo 2000 (hereafter by section number only) governs qualification of expert witnesses and admission of expert testimony in administrative hearings.
   Missouri has not adopted the Federal Rules of Evidence as MGE would apparently have this Commission believe, and MGE’s numerous citations to federal case law have no application to this proceeding.  

4.  
Examination of the citations in the Motion reveals its shortcomings.  There is a brief nod to the controlling case, McDonagh, and citation to two Missouri cases that are inapposite on the facts.  The Motion rests largely on citation to nine federal cases, and the Missouri Supreme Court has held, twice in the past nine months, that they do not control this issue.  
5.   
With respect to the data used by an expert witness, §490.065 states in relevant part:

“The facts or data which an expert bases an opinion or inference …must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must otherwise be reasonably reliable.”
Staff witness Murray’s testimony contains facts and data that are “of a type reasonably relied upon by experts in the field” and are “reasonably reliable” as determined by the Commission at the June 3rd hearing on MGE’s original motion to strike.   Mr. Murray, like the other witnesses on this issue, used data from Value Line, Standard and Poor’s, Moody’s, and Ibbotson.  Any concern of the Commission, which is the trier of fact, “regarding the sources and bases of an expert’s opinion affect the weight rather than the admissibility of the opinion.” Whitnell v. State Of Missouri, 129 S.W.3d 409,416 (Mo. App. 2004).   The Commission’s Order Regarding MGE’s Motion To Exclude Certain Testimony And Opinions Of David Murray (Order) states:

“The challenged direct testimony of Murray concerns the appropriate capital structure and rate of return to be allowed MGE on its investment in the calculation of its rates.  In his testimony, Murray makes recommendation about the appropriate capital structure to be ascribed to MGE and uses a Discounted Cash Flow (DCF) analysis, including an evaluation of a proxy group of comparable companies to determine an appropriate cost of equity for MGE.  In making his analysis, Murray uses data obtained from several widely recognized, authoritative sources of information about utilities and businesses in general.” (Order, p. 4).

The Commission correctly ruled that Mr. Murray’s data was appropriate and reliable, meeting the standards of 490.065.3.  The Commisison should reaffirm that decision.

6.
MGE’s challenge to Mr. Murray’s qualifications also fails.  Section 490.065.1 provides in relevant part:

“. . . a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.”  (Emphasis added).

Mr. Murray’s credentials, listed in his testimony, include all of the qualifying elements. Mr. Murray is currently a Utility Regulatory Auditor III for the Commission Staff.  Mr. Murray earned a Bachelor of Science degree in Business Administration with a major in Finance and Real Estate from the University of Missouri-Columbia in 1995 and was employed in a regulatory position with the Missouri Department of Insurance prior to joining Staff in 2000.  He earned a Masters in Business Administration from Lincoln University in 2003. (Murray Direct, p. 1)   On the subject of rate of return and capital structure, Mr. Murray has prepared testimony on 35 separate occasions in numerous utility rate cases.  (Murray Direct, Attach A-1).  Mr. Murray has the experience, the skill, the training, and / or the education that is required under 490.065.1 to prepare utility industry cost of capital studies and to prepare expert testimony before the Commission. 

7.  
Mr. Murray more than meets the standard as an expert witness under 490.065.1.  The issue in determining whether a particular witness is an expert is not whether there are others more qualified.  The question is whether the witness possesses peculiar knowledge, wisdom or skill regarding the subject of inquiry, acquired by study, investigation, observation, practice or experience.  Seabaugh v. Milde Farms, Inc. 816 S.W.2d 202, 208 (Mo banc 1991).  The extent of an expert’s experience or training goes to the weight of his testimony and does not render the testimony incompetent. Donjon v. Black and Decker, Inc., 825 S.W.2d 31, 33 (Mo. App. 1992).


8.
Mr. Murray’s qualifications as an expert witness, his rate of return recommendation and supporting testimony, more than meet the threshold requirements of 490.065.  The Commission has a statutory duty to determine a “just and reasonable” rate of return
 for MGE to collect from Missouri ratepayers and such performance of duty requires the Commission to review and weigh the evidence. 


Wherefore, for the foregoing reasons, the Staff recommends that the Commission deny MGE’s Motion for reconsideration of the Commission’s Order denying MGE’s Motion to Exclude Certain Testimony and Opinions of David Murray.
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� On July 1, 2004, the Missouri Supreme Court reaffirmed its McDonagh decision by holding  that Section 490.065 governs the admission of expert testimony in Missouri civil cases and that Section 490.065 is controlling over federal cases.  Susan O. McGuire, Appellant v. Darrel K. Seltsam and Gene Sandner, Respondents (Case Number: SC85988).


� Section 393.130.1 RSMo states, in relevant part, “All charges made or demanded by any such gas corporation…for gas…or any service rendered or to be rendered shall be just and reasonable and not more than allowed by law or by order or decision of the commission.”  [Emphasis added.]
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