Before the Public Service Commission

Of the State of Missouri
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In the Matter of Lockheed Martin Global Telecommunications Services, Inc.’s 2002 Annual Report to the Commission as an Interexchange Telecommunications Carrier
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STAFF’S SUGGESTIONS IN SUPPORT OF
STIPULATION AND SETTLEMENT AGREEMENT
COMES NOW the Staff of the Missouri Public Service Commission and, in support of the Stipulation and Settlement Agreement filed in this matter on May 10, 2004 (“Agreement”), states as follows:

Introduction.

1.
Staff initiated Case No. TC-2004-0415 by filing a complaint against Lockheed Martin Global Telecommunications Services, Inc. (“Lockheed Martin GTS”), alleging that Lockheed Martin GTS failed to file its 2002 Annual Report and had thus violated Section 392.210.1 RSMo. (2000)
 and Commission Rule 4 CSR 240-3.540(1). 


2.
This Agreement is in the public interest because as a result of the Agreement, the Company has filed its annual report and has complied with the Commission’s filing requirements, is no longer transacting business in Missouri, and is making a payment to a Missouri school district to resolve the complaint.

Procedural History.

3.
Staff filed a complaint before the Commission against Lockheed Martin GTS on February 18, 2004.  On February 24, 2004, the Commission issued its Notice of Complaint.  On March 18, 2004, the Staff filed a Statement indicating that Lockheed Martin GTS was administratively dissolved by the Missouri Secretary of State on February 19, 2004, and that the Company had sent a series of letters to the Commission indicating that it no longer intended to maintain its certificate of service authority.  As those letters were not filed by a Missouri-licensed attorney, the Commission did not cancel the certificate.  Typically in such situations, the Commission’s Data Center responds that a Missouri-licensed attorney must file such requests as required by Commission Rule 4 CSR 240-2.040(5).  No attorney-filed request for cancellation has ever been filed.


4.
On March 24, Lockheed Martin GTS filed its Answer to Complaint, and on that same day commenced Case No. XE-2004-0488 with its Motion for Leave to File Annual Report Out of Time.  On April 1, 2004, Staff filed a Motion to Consolidate Cases, Recommendation Respecting Annual Report Submission Out of Time, and Motion for Summary Disposition.  Lockheed Martin GTS filed Suggestions in Opposition, but only to Staff’s Motion to Consolidate, on April 8, 2004, as the Commission’s rules permitted additional time to respond to the Motion for Summary Disposition. The Commission consolidated the Staff’s complaint case (TC-2004-0415) and Lockheed Martin GTS’ annual report late filing case (XE-2004-0488) and stated it would accept Lockheed Martin GTS’ annual report out of time on April 20, 2004.  Lockheed Martin GTS subsequently asked for additional time to respond to the Staff’s Motion for Summary Disposition on April 29, 2004, and  the Commission granted the request.  


5.
On May 10, 2004, Staff and Lockheed Martin GTS filed the Agreement.  Lockheed Martin GTS also filed a request for a protective order and request for an indefinite extension on the response to the Staff’s Motion for Summary Disposition.  The Commission has subsequently granted the latter two requests.
The Agreement.

6.
The parties have designed the Agreement to resolve the issues raised by Staff’s Complaint.  Lockheed Martin GTS, whose recent filings indicated it ceased serving Missouri customers by early 2002, has agreed to pay a sum to resolve the alleged statutory violations, and to ultimately give up its certificate of service authority.  


7.
In light of Lockheed Martin GTS’ annual report filing in XE-2004-0488, Lockheed Martin GTS is now in full compliance with all Commission filing requirements, and also owes no assessments.  Staff is not aware of any reason why Lockheed Martin GTS’ certificate of service authority should not be cancelled upon Lockheed Martin GTS’ surrender of the certificate, as called for by the Agreement, after Staff dismisses its Complaint.  Lockheed Martin GTS has agreed to surrender its certificate and in the future will no longer be subject to the Commission’s jurisdiction.


8.
Lockheed Martin GTS has agreed to remit a payment to a public school fund of the state upon Commission approval of this Agreement.  Lockheed Martin GTS has indicated this sum is a meaningful amount on behalf of the company, as it has wound up its operations in Missouri, aside from its uncancelled certificate of service authority from the Commission, and has no additional income coming from its Missouri operations.


9.
Although the Office of the Public Counsel is not a party to this Agreement, it has indicated informally to Staff it has no objection to the resolution of such complaint cases through settlement.   The Commission’s rules at 4 CSR 240-2.115 permit a response by any parties to such filings, and the Public Counsel may express any specific concerns through that mechanism.


Commission Authority.

10.
The Commission has the authority to accept the provisions of this Stipulation and Settlement Agreement between the parties.  Substantial legal authority supports the proposition that the Commission may exercise discretion in choosing to enforce statutory provisions, and that that discretion extends to settlement of claims brought before the Commission.



A.
The Commission has Statutory Authority to Exercise Discretion.


11.
A starting point in considering the Commission’s authority to consider settlement of a statutory violation is the statute that has allegedly been violated.  The relevant statute, Section 392.210.1, states that the “commission may, when it deems it advisable, exempt any telecommunications company from the necessity of filing annual reports until the further order of the commission.”  The Commission thus has the power to exempt a specific company, and possibly a class of companies.
  The Commission may do so by order, as the statute explicitly states, until it countermands that order.  The decision to exempt companies from the annual report filing requirement is completely within the Commission’s discretion.  This specific grant of authority overcomes the potential conflict with the general requirement set forth in Section 392.390 that a telecommunications company, other than a private pay telephone provider, shall at a minimum file annual reports with the Commission. 


12.
The same statutory subsection, Section 392.210.1, also permits telecommunications companies to file their annual reports either “as and when required or within such extended time as the commission may allow … .” This authorization allows the Commission to extend the deadline if a company does not file its annual report by the initial deadline; and there is no statutory requirement that the Commission must make that extension prior to the time when the annual report is due.  The Commission sets deadlines itself, and has done so by rule.  As the statute contains no time restrictions, the Commission may exercise its authority and act as it deems appropriate.  Section 392.210.1 also authorizes the Commission to fix the yearly period the annual report covers, prescribe the form of the reports,
 and make changes and additions to the forms as it deems proper.   The cumulative effect of these grants of authority to the Commission evince intent for the Commission to conduct and supervise the annual reporting process in its entirety.


13.
The Legislature has indicated that the Commission shall construe the provisions of Chapter 392, which includes the annual report filing requirement, to permit “flexible regulation of competitive telecommunications companies” such as Lockheed Martin GTS.  Section 392.185.  Certainly, the provisions of Section 392.210.1 predate the era of flexible regulation and competition in the telecommunications industry, but the mere fact that the annual report filing requirements predate the competitive era does not limit the Commission from applying them with discretion -- as noted in the preceding paragraphs, even the terms of Section 392.210 itself permit the Commission to waive its terms, and additional legislative revision would therefore not have been needed to institute Section 392.185’s flexible regulatory framework.  Section 392.390.1, mandating annual report filings by telecommunications companies, also predates the competitive provisions enacted in 1996 through Senate Bill 507 (including Section 392.185), but again, the specific exemption provisions of Section 392.210.1 give the Commission authority such that a modification to those provisions would not have been necessary.



B. 
Judicial Authority Supports Commission Discretion.


14.
On a broader level, the Missouri Supreme Court has addressed the scope of a governmental agency’s powers in the context of public officers.  The Court, in an examination of the authority of a public officer and the possibilities of exercise of discretion, based its holdings on a study of principles that apply equally well to the Commission. 

'The duties of a public office include those lying fairly within its scope, those essential to the accomplishment of the main purpose for which the office was created, and those which, although incidental and collateral, serve to promote the accomplishment of the principal purposes.' 46 C.J. Sec. 301, p. 1035.  

'The rule respecting such powers is, that in addition to the powers expressly given by statute to an officer or a board of officers, he or it has, by implication, such additional powers, as are necessary for the due and efficient exercise of the powers expressly granted, or as may be fairly implied from the statute granting the express powers.' Throop's Public Officers, Sec. 542, p. 515.  

'Necessary implications and intendments from the language employed in a statute may be resorted to to ascertain the legislative intent where the statute is not explicit, but they can never be permitted to contradict the expressed intent of the statute or to defeat its purpose.   That which is implied in a statute is as much a part of it as that which is expressed.   A statutory grant of a power or right carries with it, by implication, everything necessary to carry out the power or right and make it effectual and complete, but powers specifically conferred cannot be extended by implication'. 59 C.J. Sec. 575, pp. 972, 973; Hudgins v. Mooresville Consol. School Dist., 312 Mo. 1, 278 S.W. 769; State ex rel. Wahl v. Speer, 284 Mo. 45, 223 S.W. 655; In re Sanford, 236 Mo. 665, 139 S.W. 376.

State, on Inf. McKittrick v. Wymore, 132 S.W.2d 979, 987-88 (Mo. 1939)(emphasis supplied).


15.
The U.S. Supreme Court also has discussed administrative agency discretion with respect to enforcement actions.  That Court has found that “an agency’s decision not to prosecute or enforce, whether through civil or criminal process, is a decision generally committed to an agency’s absolute discretion.”  Heckler v. Cheney, 470 U.S. 821, 831 (1985) (citations omitted).  The Supreme Court then outlined the reasons for this perspective.  Briefly, the Supreme Court found the agency decision involves a balancing of factors peculiarly within the agency’s expertise, as it must assess:

· whether a violation has occurred,

· whether agency resources are best spent on this violation or another,

· whether the agency is likely to succeed if it acts,

· whether the particular enforcement action requested best fits the agency’s overall policies, and

· whether the agency has enough resources to undertake the action at all.

Id.  The Court also interpreted the statutory directive in that case (that violators of the statutory provisions “shall be imprisoned”) in a manner contrary to the argument advanced by the losing party (that the statutory directive “mandates criminal prosecution of every violator of the Act”), in part because no case law or legislative history supported the position that all potential violations must be prosecuted.  Id. at 835.  The Court also based its decision on a series of arguments more directly tied to the particular statutes, but definitively stopped short of finding that the use of the term “shall” necessarily requires agency action.
  Id. at 835-38.



C.
The Commission’s General Statutes Grant The Commission  Discretion.

16.
Section 386.600 RSMo. (2000) grants the Commission the authority to bring forfeiture or penalty cases.  However, the Legislature grants the authority by stating that the Commission’s “action … may be brought in any circuit court in this state in the name of the state of Missouri and shall be commenced and prosecuted by the general counsel to the Commission.” (Emphasis supplied).  The use of the discretionary word “may” in conjunction with the verb ‘to bring’ may grant the Commission discretion whether ‘to bring’ an action designed to recover penalties or forfeitures.  If the Commission chooses to bring such actions, the Legislature has directed that they be brought in circuit court (and correspondingly, grants circuit courts jurisdiction over such cases).  The Commission is to use its general counsel (as opposed to, for example, the Attorney General) to commence (i.e., prepare and file) and prosecute (i.e., represent the Commission before the court) the cases.  


17.
Likewise, the Legislature in Section 386.600 has stated that the Commission “may” sue for and recover all penalties or forfeitures incurred up to the time of commencing the action.  To give effect to the use of the word “may” here, the Legislature has granted the Commission discretion to base its calculations on a shorter time period if it chooses.  This language implies that the Commission need not pursue every day of a violation if penalties or forfeitures are calculated on a daily basis, but instead could choose to pursue a lesser amount.


18.
In cases involving annual report violations of telecommunications companies, Section 392.210 states that the Commission “shall” recover the sum of one hundred dollars for every day that a company is in default “in an action brought by the commission in the name of the state of Missouri.”  This language ties in neatly with the language of Section 386.600.  The latter section not only gives circuit courts jurisdiction over the Commission’s claims, but also grants the Commission the discretion to bring a case involving penalties or forfeitures; then, if the Commission chooses to exercise its discretion by bringing such an action, Section 392.210 prescribes how it must be brought:  by the Commission, and in the name of the State of Missouri. Similar mandatory language in Section 386.600 prescribes that any case that is brought, must be brought by the Commission’s general counsel.



D. 
The Commission Has No Explicit Directive To Prosecute Any Potential Statutory Violation To Its Ultimate Judicial Conclusion.


19.


Whether the statutory word "shall" is mandatory or simply directory is primarily a function of context and legislative intent.  Farmers & Merchants Bank and Trust Co. v. Director of Revenue, 896 S.W.2d 30, 32 (Mo.banc 1995).  The Missouri Supreme Court has also held that “where a statute or rule does not state what results will follow in the event of a failure to comply with its terms, the rule or statute is directory and not mandatory.” State v. Tisius, 92 S.W.3d 751, 770 (Mo. 2002).  "'While the use of the word "shall" in a statute will generally be interpreted as mandatory ... such is not always the case.' "   Kersting v. Director of Revenue, 792 S.W.2d 651, 653 (Mo.App. E.D. 1990); State v. Conz, 756 S.W.2d 543, 546 (Mo.App.W.D. 1988).   The general rule in determining whether a statute is mandatory or directory is when a statute provides what results shall follow a failure to comply with its terms, it is mandatory and must be obeyed.  Rundquist v. Director of Revenue, State of Mo. 62 S.W.3d 643, 646 (Mo.App. E.D. 2001), citing Kersting, supra.  However, if the statute merely requires certain things to be done and nowhere prescribes results that follow, such statute is merely directory.  Id. Where a statutory provision does not provide what results shall follow a failure to comply with its terms, it is generally held to be directory.  Id.

20.

The statutory burden tied to the use of the word “shall” in this case is placed upon the telecommunications company that has not complied with the statute.  The Commission has not been directed that it “shall” bring the action, subject to a result that follows from a failure to bring the action.  The repeated grants of Commission discretion elsewhere in Section 392.210.1, coupled with the lack of a direction to the Commission to bring cases seeking forfeitures suggests that the use of the word “shall” by the Legislature in this setting is simply directory, and discretion to pursue actions in circuit court is vested in the Commission.


21.

The power to resolve a lawsuit is inextricable from the power to bring that lawsuit.  As noted in the italicized language in paragraph 14 above, powers fairly implied from statutes granting express powers are also available to public agencies.  Although the statutory interpretive principle of expressio unius est exclusio alterius (the express mention of one thing implies the exclusion of another) could apply to prohibit relaxation of filing requirements and  only permit either complete waiver or no waiver of any sort.  However, the far more appropriate method of interpreting this discretionary language, taking into account the list of other discretionary options the Legislature has provided, is that the grant of the discretion to completely waive an annual report filing encompasses lesser powers such as the power to accept a filing late and not pursue the penalty or forfeiture for the term before the annual report was filed even if the late-filer admits its error.  Accordingly, as the Commission unquestionably has the right and authority to bring actions for forfeitures and penalties against regulated utilities that violate its statutory provisions, and in light of the public interest that would be furthered by entering into a settlement relating to such violations, settlement is both authorized and supported by law, either before or on behalf of the Commission.



E.  

Public Policy Supports Commission Discretion.


22.

It is worthy to note that the Commission has not previously pursued cases involving failures to file annual reports or pay assessments as low as below one dollar (based on estimates and not actual Statements of Revenue).  Previous Commissions, as well as prior Legislatures, have not perceived that pursuit of these cases was mandatory (and, correspondingly, that no settlement was possible).  In addressing a similar situation, where the Tax Commission abruptly began to assess rural electric cooperatives after not doing so for twenty-three years without any change in governing law, the Missouri Supreme Court held that “[t]he administrative construction of its authority by the tax commission, coupled with the legislative acceptance of such construction, militate strongly against the conclusion that the commission should now assume to assess the relators as they do electric public utility companies.  The statute under which the respondents propose to act is not so clear and free from doubt as to preclude the giving of weight to the long period of construction which it has received at the hands of the tax commission and the General Assembly.” State ex rel. Howard Elec. Co-op. v. Riney, 490 S.W.2d 1, 12-13 (Mo. 1973) (citations omitted).   Certainly, “[e]stoppel does not apply to acts of government[.]” State ex rel. Branum v. Board of Zoning Adjustment of City of Kansas City, Mo., 85 S.W.3d 35, 42 (Mo.App. W.D. 2002).  Further, “an administrative agency is not bound by stare decisis.”  State ex rel. AG Processing, Inc. v. Public Serv. Comm’n et al., 120 S.W.3d 732, 736 (Mo.2003).  Nevertheless, long-standing practice of the agency which has been condoned by the Legislature is entitled to some weight.



23. 
Moreover, Commission resolution at the administrative level furthers judicial economy.  Settling cases that contain no factual disputes, especially if the defendants are seeking to leave Missouri, no longer do business in Missouri, and/or have no Missouri revenues, is likely to provide a more positive ultimate result than progressing through an already-overburdened judicial system that encourages settlement where possible. 


24.

Finally, settlement of a case resulting in voluntary certificate cancellation is in the public interest because it results in the departure from the State of Missouri of a telecommunications company that is no longer able to provide, nor desires to provide, telecommunications service to Missouri consumers.  Maintaining a company on Commission rolls when it is no longer a viable concern within the state confuses and potentially misleads the public, and creates a waste of state resources through ongoing mailings, contacts, and other regulatory activities designed for a company that is still providing regulated services.

Conclusion


25.

The Commission’s approval of the Agreement signed by Staff and Lockheed Martin GTS will encourage other companies to propose settlement of cases before the Commission, reducing administrative burdens both on the Commission and on the circuit court system as cases progress to higher levels.  Such resolutions are in the public interest if they resolve matters that cause no harm to the public, such as this case, and result in fair, appropriate and proportionate treatment.  Thus, for all the reasons discussed herein, the Commission is urged to approve the Agreement between Staff and Lockheed Martin GTS.
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� All statutory citations are to RSMo. (2000).


� As the Commission obtains revenue information to prepare its annual assessments from entirely separate documents (Statements of Revenue) submitted as called for by Section 386.370.5, annual report filings are not necessary to obtain this information.  


� It is worth noting that Section 392.210.1 also states that the “form of such [annual] reports shall follow, as nearly as may be, the form prescribed by the Federal Communications Commission.”  However, entities such as Lockheed Martin GTS, a provider of competitive basic local exchange and local exchange telecommunications services and interexchange telecommunications services, does not file such an annual report with the Federal Communications Commission, and thus the Commission form does not follow a FCC-prescribed form. 


� For an extensive discussion of the use of the word “shall,” contrasted with “may,” “must,” “will,” and other terms, see Bryan A. Garner, “Words of Authority,” in A Dictionary of Modern Legal Usage, (2nd Ed. 1995) at 939-42.
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