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*17663 By the Commission: Chairman Genachowski
and Commissioners Copps and Clyburn issuing separate
statements; Commissioner McDowell approving in part,
concurring in part and issuing a statement.

*17667 |. INTRODUCTION

1. Today the Commission comprehensively reforms and
modernizes the universal service and intercarrier com-
pensation systems to ensure that robust, affordable
voice and broadband service, both fixed and mobile, are
available to Americans throughout the nation. We adopt
fiscally responsible, accountable, incentive-based
policies to transition these outdated systems to the Con-
nect America Fund, ensuring fairness for consumers
and addressing the communications infrastructure chal-
lenges of today and tomorrow. We use measured but
firm glide paths to provide industry with certainty and
sufficient time to adapt to a changed regulatory land-
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scape, and establish a framework to distribute universal
service funding in the most efficient and technologically
neutral manner possible, through market-based mechan-
isms such as competitive bidding.

2. One of the Commission's central missions is to make
“available ... to all the people of the United States ... a
rapid, efficient, Nation-wide, and world-wide wire and
radio communication service with adequate facilities at
reasonable charges.” For decades, the Commis-
sion and the states have administered a complex system
of explicit and implicit subsidies to support voice con-
nectivity to our most expensive to serve, most rural, and
insular communities. Networks that provide only voice
service, however, are no longer adequate for the coun-
try's communication needs.

3. Fixed and mobile broadband have become crucial to
our nation's economic growth, global competitiveness,
and civic life. Businesses need broadband to at-
tract customers and employees, job-seekers need broad-
band to find jobs and training, and children need broad-
band to get a world-class education. Broadband also
helps lower the costs and improve the quality of health
care, and enables people with disabilities and Americ-
ans of all income levels to participate more fully in so-
ciety. Community anchor institutions, including schools
and libraries, cannot achieve their critical purposes
without access to robust broadband. Broadband-enabled
jobs are critical to our nation's economic * 17668 recov-
ery and long-term economic health, particularly in small
towns, rural and insular areas, and Tribal lands.

**2 4. But too many Americans today do not have ac-
cess to modern networks that support broadband. Ap-
proximately 18 million Americans live in areas where
there is no access to robust fixed broadband networks.

And millions of Americans live, work, or travel
in areas without access to advanced mobile services.
There are unserved areas in every state of the nation and
its territories, and in many of these areas there is little
reason to believe that Congress's desire “to ensure that
all people of the United States have access to broadband
capability” will be met any time soon with current
policies.

5. The universal service challenge of our timeisto en-
sure that all Americans are served by networks that sup-
port high-speed Internet access--in addition to basic
voice service--where they live, work, and travel. Con-
sistent with that challenge, extending and accelerating
fixed and mobile broadband deployment has been one
of the Commission's top priorities over the past few
years. We have taken a series of significant steps to bet-
ter enable the private sector to deploy broadband facilit-
ies to all Americans. The Commission has provided the
tools to promote both wired and wireless solutions by
offering new opportunities to access and use spectrum,
removing barriers to infrastructure investment,
and developing better and more complete broad-
band and spectrum data. Today's Order focuses on
costly-to-serve communities where even with our ac-
tions to lower barriers to investment nationwide, private
sector economics still do not add up, and therefore the
immediate prospect for stand-alone private sector action
is limited. We build on the Rural Utilities Service's
(RUS's) Broadband Initiatives Program (BIP) and the
National Telecommunications and Information Admin-
istration's (NTIA'S) Broadband Technology Opportunit-
ies Program (BTOP), through which Congress ap-
propriated over $7 billion in *17669 grants and loans to
expand broadband deployment and adoption in unserved
and underserved areas. We also build on federal and
state universal service programs that have supported
networks in rural Americafor many years.

[FN6]

6. Our existing universal service and intercarrier com-
pensation systems are based on decades-old assump-
tions that fail to reflect today's networks, the evolving
nature of communications services, or the current com-
petitive landscape. As a result, these systems are ill
equipped to address the universal service challenges
raised by broadband, mobility, and the transition to In-
ternet Protocol (1P) networks.

7. With respect to broadband, the component of the
Universal Service Fund (USF) that supports telecommu-
nications service in high-cost areas has grown from $2.6
billion in 2001 to a projected $4.5 bhillion in 2011, but
recipients lack any obligations or accountability for ad-
vancing broadband-capable infrastructure. We also lack
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sufficient mechanisms to ensure all Commission-funded
broadband investments are prudent and efficient, in-
cluding the means to target investment only to areas that
require public support to build broadband. Due in part
to these problems, a “rural-rural” divide persists in
broadband access--some parts of rural America are con-
nected to state-of-the-art broadband, while other parts
of rural America have no broadband access, because the
existing program fails to direct money to all parts of
rural Americawhere it is needed.

**3 8. Similarly, the Fund supports some mobile pro-
viders, but only based on cost characteristics and loca-
tions of wireline providers. As a result, the universal
service high-cost program provides approximately $1
billion in annual support to wireless carriers, yet there
remain areas of the country where people live, work,
and travel that lack even basic mobile voice coverage,
and many more areas that lack mobile broadband cover-
age. We need dedicated mechanisms to support mobility
and close these gaps in mobile coverage, and we must
rationalize the way that funding is provided to ensure
that it is cost-effective and targeted to areas of need.

9. The intercarrier compensation (ICC) system is simil-
arly outdated, designed for an era of separate long-
distance companies and high per-minute charges, and
established long before competition emerged among
telephone companies, cable companies, and wireless
providers for bundles of local and long distance phone
service and other services. Over time, ICC has become
riddled with inefficiencies and opportunities for waste-
ful arbitrage. And the system is eroding rapidly as con-
sumers increasingly shift from traditional telephone ser-
vice to substitutes including Voice over Internet Pro-
tocol (VolP), wireless, texting, and email. As a result,
companies |CC revenues have become dangerously un-
stable, impeding investment, while costly disputes and
arbitrage schemes have proliferated. The existing sys-
tem, based on minutes rather than megabytes, is also
fundamentally in tension with and a deterrent to deploy-
ment of IP networks. The system creates competitive
distortions because traditional phone companies receive
implicit subsidies from competitors for voice service,
while wireless and other companies largely compete

without the benefit of such subsidies. Most concerning,
the current ICC system is unfair for consumers, with
hundreds of millions of Americans paying more on their
wireless and long distance bills than they should in the
form of hidden, inefficient charges. We need a more in-
centive-based, market-driven approach that can reduce
arbitrage and competitive distortions by phasing down
byzantine per-minute and geography-based charges.
And we need to provide more certainty and predictabil-
ity regarding revenues to enable carriers to invest in
modern, IP networks.

*17670 10. Under these circumstances, modernizing
USF and ICC from supporting just voice service to sup-
porting voice and broadband, both fixed and mobile,
through IP networks is required by statute. The Commu-
nications Act directs the Commission to preserve and
advance universal service: “Access to advanced tele-
communications and information services should be
provided in al regions of the Nation.” [FN9] It is the
Commission's statutory obligation to maintain the USF
consistent with that mandate and to continue to support
the nation's telecommunications infrastructure in rural,
insular, and high-cost areas. The statute also requires
the Commission to update our mechanisms to reflect
changes in the telecommunications market. Indeed,
Congress explicitly defined universal service as “an
evolving level of telecommunications services . . . tak-
ing into account advances in telecommunications and
information technologies and services.” More re-
cently, Congress required the Commission to report an-
nually on the state of broadband availability, and to de-
velop the National Broadband Plan, “to ensure that all
people of the United States have access to broadband
capability.”

**4 11. Upon the release of the National Broadband
Plan last year, the Commission said in its Joint State-
ment on Broadband, “[USF] and [ICC] should be com-
prehensively reformed to increase accountability and ef-
ficiency, encourage targeted investment in broadband
infrastructure, and emphasize the importance of broad-
band to the future of these programs.” Consistent
with the Joint Statement and the Broadband Plan, we
proposed in the USF/ICC Transformation NPRM to be
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guided in the USF-1CC reform process by the following
four é)rincipl%, rooted in the Communications Act:
[FN213]

* Modernize USF and ICC for Broadband.
Modernize and refocus USF and ICC to make
affordable broadband available to all Americ-
ans and accelerate the transition from circuit-
switched to IP networks, with voice ultimately
one of many applications running over fixed
and mobile broadband networks. Unserved
communities across the nation cannot continue
to be left behind.
* Fiscal Responsibility. Control the size of USF
asit transitions to support broadband, including
by reducing waste and inefficiency. We recog-
nize that American consumers and businesses
ultimately pay for USF, and that if it grows too
large this contribution burden may undermine
the benefits of the program by discouraging ad-
option of communications services.
» Accountability. Require accountability from
companies receiving support to ensure that
public investments are used wisely to deliver
intended results. Government must also be ac-
countable for the administration of USF, in-
cluding through clear goals and performance
metrics for the program.
* Incentive-Based Policies. Transition to in-
centive-based policies that encourage technol o-
gies and services that maximize the value of
scarce program resources and the benefits to all
consumers.
*17671 We have also sought to phase in reform with
measured but certain transitions, so companies affected
by reform have time to adapt to changing circum-
stances.

12. There has been enormous interest in and public par-
ticipation in our data-driven reform process. FN14] We
have received over 2,700 comments, reply comments,
and ex parte filings totaling over 26,000 pages, includ-
ing hundreds of financial filings from telephone com-
panies of all sizes, including numerous small carriers
that operate in the most rural parts of the nation. We
have held over 400 meetings with a broad cross-section

of industry and consumer advocates. We held three
open, public workshops, and engaged with other feder-
al, state, Tribal, and local officials throughout the pro-
cess. We are appreciative of the efforts of many parties,
including the State Members of the Federal-State Uni-
versal Service Joint Board, to propose comprehensive
solutions to the challenging problems of our current
system.

13. The reforms we adopt today build on the input of all
stakeholders, including Tribal leaders, states, territories,
consumer advocates, incumbent and competitive tele-
communications providers, cable companies, wireless
providers (including wireless Internet service providers
-- WISPs), satellite providers, community anchor insti-
tutions, and other technology companies. We have taken
a holistic view of the entire record, and have adopted-
-though often with modifications designed to better
serve the public interest--a number of elements from
various stakeholder proposals.

**5 14. Our actions today will benefit consumers. In
rural communities throughout the country our reforms
will expand broadband and mobility significantly,
providing access to critical employment, public safety,
educational, and health care opportunities to millions of
Americans for the first time. It has been more than a
decade since the Commission has comprehensively up-
dated its USF and ICC rules. Those prior efforts helped
usher in significant reductions in long distance rates and
the proliferation of innovative new offerings, such as
all-distance and flat-priced wireless calling plans, with
substantial consumer benefits. We expect that today's
ICC actions will have similar pro-consumer, pro-
innovation results, providing over $1.5 billion annually
in benefits for wireless and all long-distance customers.
These benefits may take many forms, including cost
savings, more robust wireless service, and more innov-
ative IP-based communications offerings. Given these
effects, we project that the average consumer benefits of
our reforms outweigh any costs by at least 3to 1 -- and
of course, by much more for the million of consumers
that will get broadband for the first time. Eliminating
implicit subsidies also helps level the competitive play-
ing field by allowing consumers to more accurately
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compare service offerings from telephone companies,
cable companies, and wireless providers. In addition,
we adopt a number of safeguards to protect consumers
during the reform process, placing clear limits on end-
user charges and putting USF on a firm budget to help
stabilize the contribution burden on consumers.

15. We recognize that USF and ICC are both hybrid
state-federal systems, and it is critical to our reforms
success that states remain key partners even as these
programs evolve and traditional roles shift. Over the
years, we have engaged in ongoing dialogue with state
commissions on a host of issues, including universal
service. We recognize the statutory role that Congress
created for state commissions with respect to eligible
telecommunications carrier designations, and we do not
disturb that framework. We know that states share our
interest in extending voice and broadband service, both
fixed and mobile, *17672 where it is lacking, to better
meet the needs of their consumers. Therefore,
we do not seek to modify the existing authority of states
to establish and monitor carrier of last resort (COLR)
obligations. We will continue to rely upon states to help
us determine whether universal service support is being
used for its intended purposes, including by monitoring
compliance with the new public interest obligations de-
scribed in this Order. We also recognize that federal and
state regulators must reconsider how legacy regulatory
obligations should evolve as service providers acceler-
ate their transition from the Public Switched Telephone
Network (PSTN) to an all 1P world.

16. We believe that the framework adopted today
provides all stakeholders with a clear path forward as
the Commission transitions its voice support mechan-
isms to expressly include broadband and mobility, from
the PSTN to IP, and toward market-based policies, such
as competitive bidding. We will closely monitor the
progress made and stand ready to adjust the framework
as necessary to protect consumers, expand broadband
access and opportunities, eliminate new arbitrage or in-
efficient behavior, ensure USF stays within our budget,
and continue our transition to IP communications in a
competitive and technologically neutral manner.

1. EXECUTIVE SUMMARY

A. Universal Service Reform

**6 17. Principles and Goals. We begin by adopting
support for broadband-capable networks as an express
universal service principle under section 254(b) of the
Communications Act, and, for the first time, we set spe-
cific performance goals for the high-cost component of
the USF that we are reforming today, to ensure these re-
forms are achieving their intended purposes. The goals
are: (1) preserve and advance universal availability of
voice service; (2) ensure universal availability of mod-
ern networks capable of providing voice and broadband
service to homes, businesses, and community anchor in-
stitutions; (3) ensure universal availability of modern
networks capable of providing advanced mobile voice
and broadband service; (4) ensure that rates for broad-
band services and rates for voice services are reason-
ably comparable in al regions of the nation; and (5)
minimize the universal service contribution burden on
consumers and businesses.

18. Budget. We establish, also for the first time, a firm
and comprehensive budget for the high-cost programs
within USF. The annual funding target is set at
no more than $4.5 hillion over the next six years, the
same level as the high-cost program for Fiscal Year
2011, with an automatic review trigger if the budget is
threatened to be exceeded. This will provide for more
predictable funding for carriers and will protect con-
sumers and businesses that ultimately pay for the fund
through fees on their communications bills. We are
today taking important steps to control costs and im-
prove accountability in USF, and our estimates of the
funding necessary for components of the Connect
America Fund (CAF) and legacy high-cost mechanisms
represent our predictive judgment as to how best to al-
locate limited resources at this time. We anticipate that
we may revisit and adjust accordingly the appropriate
size of each of these programs by the end of the six-year
period, based on market developments, efficiencies real-
ized, and further evaluation of the effect of these pro-
grams in achieving our goals.

*17673 19. Public Interest Obligations. While continu-
ing to require that all eligible telecommunications carri-
ers (ETCs) offer voice services, we now require that
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they also offer broadband services. We update the
definition of voice services for universal service pur-
poses, and decline to disrupt any state carrier of last re-
sort obligations that may exist. We also establish specif-
ic and robust broadband performance requirements for
funding recipients.

20. Connect America Fund.We create the Connect
America Fund, which will ultimately replace all exist-
ing high-cost support mechanisms. The CAF will help
make broadband available to homes, businesses, and
community anchor institutions in areas that do not, or
would not otherwise, have broadband, including mobile
voice and broadband networks in areas that do not, or
would not otherwise, have mobile service, and broad-
band in the most remote areas of the nation. The CAF
will also help facilitate our ICC reforms. The CAF will
rely on incentive-based, market-driven policies, includ-
ing competitive bidding, to distribute universal service
funds as efficiently and effectively as possible.

**7 21. Price Cap Territories. More than 83 percent of
the approximately 18 million Americans that lack ac-
cess to residential fixed broadband at or above the Com-
mission's broadband speed benchmark live in areas
served by price cap carriers--Bell Operating Companies
and other large and mid-sized carriers. In these areas,
the CAF will introduce targeted, efficient support for
broadband in two phases.

22. Phase |. To spur immediate broadband buildout, we
will provide additional funding for price cap carriers to
extend robust, scalable broadband to hundreds of thou-
sands of unserved Americans beginning in early 2012.
To enable this deployment, all existing legacy high-cost
support to price cap carriers will be frozen, and an addi-
tional $300 million in CAF funding will be made avail-
able. Frozen support will be immediately subject to the
goal of achieving universal availability of voice and
broadband, and subject to obligations to build and oper-
ate broadband-capable networks in areas unserved by an
unsubsidized competitor over time. Any carrier electing
to receive the additional support will be required to de-
ploy broadband and offer service that satisfies our new
public interest obligations to an unserved location for
every $775 in incremental support. Specifically, carriers

that elect to receive this additional support must provide
broadband with actual speeds of at least 4 Mbps down-
stream and 1 Mbps upstream, with latency suit-
able for real-time applications and services such as
VolP, and with monthly usage capacity reasonably
comparable to that of residential terrestrial fixed broad-
band offerings in urban areas. In addition, to ensure
fairness for consumers across the country who pay into
USF, we reduce existing support levels in any areas
where a price cap company charges artificially low end-
user voice rates.

23. Phase I1.The next phase of the CAF will use a com-
bination of aforward-looking broadband cost model and
competitive bidding to efficiently support deployment
of networks providing both voice and broadband service
for five years. We expect that the CAF will expand
broadband availability to millions more unserved Amer-
icans.

24. We direct the Wireline Competition Bureau to un-
dertake a public process to determine the specific
design and operation of the cost model to be used for
this purpose, with stakeholders encouraged to particip-
ate in that process. The model will be used to establish
the efficient amount of support required to extend and
sustain robust, scalable broadband in high-cost areas. In
each state, each incumbent price cap carrier will be
asked to undertake a “state-level commitment” to
provide affordable broadband to all high-cost locations
in its service territory in that state, excluding extremely
high cost areas as determined by the model. Import-
antly, the CAF will only provide support in those areas
where afederal subsidy is necessary to ensure the build-
out and operation of broadband networks. The CAF will
not provide support in areas where unsubsidized com-
petitors are providing broadband that meets our *17674
definition. Carriers accepting the state-level commit-
ment will be obligated to meet rigorous broadband ser-
vice requirements--with interim build-out requirements
in three years and final requirements in five years--and
will receive CAF funding, in an amount calculated by
the model, over a five-year period, with significant fin-
ancial consequences in the event of non- or under-
performance. We anticipate that CAF obligations will
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keep pace as services in urban areas evolve, and we will
ensure that CAF-funded services remain reasonably
comparable to urban broadband services over time.
After the five-year period, the Commission will use
competitive bidding to distribute any universal service
support needed in those areas.

**8 25. In areas where the incumbent declines the state-
level commitment, we will use competitive bidding to
distribute support in a way that maximizes the extent of
robust, scalable broadband service subject to an overall
budget. In the Further Notice of Proposed Rulemaking
(FNPRM) that accompanies today's Order, we propose a
structure and operational details for the competitive bid-
ding mechanism, in which any broadband provider that
has been designated as an ETC for the relevant area
may participate. The second phase of the CAF will dis-
tribute a total of up to $1.8 billion annually in support
for areas with no unsubsidized broadband competitor.
We expect that the model and competitive bidding
mechanism will be adopted by December 2012, and dis-
bursements will ramp up in 2013 and continue through
2017.

26. Rate-of-Return Reforms. Although they serve less
than five percent of access lines in the U.S., smaller
rate-of-return carriers operate in many of the country's
most difficult and expensive areas to serve. Rate-
of-return carriers' total support from the high-cost fund
is approaching $2 billion annually. We reform our rules
for rate-of-return companies in order to support contin-
ued broadband investment while increasing accountabil-
ity and incentives for efficient use of public resources.
Rate-of-return carriers receiving legacy universal ser-
vice support, or CAF support to offset lost ICC reven-
ues, must offer broadband service meeting initial CAF
requirements, with actual speeds of at least 4 Mbps
downstream and 1 Mbps upstream, upon their custom-
ers' reasonable request. Recognizing the economic chal-
lenges of extending service in the high-cost areas of the
country served by rate-of-return carriers, this flexible
approach does not require rate-of-return companies to
extend service to customers absent such a request.

27. Alongside these broadband service rules, we adopt
reforms to: (1) establish a framework to limit reim-

bursements for excessive capital and operating ex-
penses, which will be implemented no later than July 1,
2012, after an additional opportunity for public com-
ment; (2) encourage efficiencies by extending existing
corporate operations expense limits to the existing high-
cost loop support and interstate common line support
mechanisms, effective January 1, 2012; (3) ensure fair-
ness by reducing high-cost loop support for carriers that
maintain artificially low end-user voice rates, with a
three-step phase-in beginning July 1, 2012; (4) phase
out the Safety Net Additive component of high-cost
loop support over time; (5) address Local Switching
Support as part of comprehensive ICC reform; (6) phase
out over three years support in study areas that overlap
completely with an unsubsidized facilities-based ter-
restrial competitor that provides voice and fixed broad-
band service, beginning July 1, 2012; and (7) cap per-
line support at $250 per month, with a gradual phase-
down to that cap over a three-year period commencing
July 1, 2012. In the FNPRM, we seek comment on es-
tablishing along-term broadband-focused CAF mechan-
ism for rate-of-return carriers, and relatedly seek com-
ment on reducing the interstate rate-of-return from its
current level of 11.25 percent. We expect rate-of-return
carriers will receive approximately $2 billion per year
in total high-cost universal service support under our
budget through 2017.

**9 28. CAF Mobhility Fund. Concluding that mobile
voice and broadband services provide unique consumer
benefits, and that promoting the universal availability of
such services is a vital component of the Commission's
universal service mission, we create the Mobility Fund,
the first universal service mechanism dedicated to en-
suring availability of mobile broadband networks in
areas where a private-sector business case is lacking.
Mobile broadband carriers will receive significant leg-
acy support during the transition to the Mobility Fund,
and will have opportunities for new Mobility Fund
*17675 dollars. The providers receiving support
through the CAF Phase Il competitive bidding process
will also be eligible for the Mobility Fund, but carriers
will not be allowed to receive redundant support for the
same service in the same areas. Mobility Fund recipi-
ents will be subject to public interest obligations, in-
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cluding data roaming and collocation requirements.

- Phase |. We provide up to $300 million in one-time
support to immediately accelerate deployment of net-
works for mobile voice and broadband services in un-
served areas. Mobility Fund Phase | support will be
awarded through a nationwide reverse auction, which
we expect to occur in third quarter 2012. Eligible areas
will include census blocks unserved today by mobile
broadband services, and carriers may not receive sup-
port for areas they have previously stated they plan to
cover. The auction will maximize coverage of unserved
road miles within the budget, and winners will be re-
quired to deploy 4G service within three years, or 3G
service within two years, accelerating the migration to
4G. We also establish a separate and complementary
one-time Tribal Mobility Fund Phase | to award up to
$50 million in additional universal service funding to
Tribal lands to accelerate mobile voice and broadband
availability in these remote and underserved areas.

- Phase I1.To ensure universal availability of mobile
broadband services, the Mobility Fund will provide up
to $500 million per year in ongoing support. The Fund
will expand and sustain mobile voice and broadband
services in communities in which service would be un-
available absent federal support. The Mobility Fund will
include ongoing support for Tribal areas of up to $100
million per year as part of the $500 million total budget.
In the FNPRM we propose a structure and operational
details for the ongoing Mobility Fund, including the
proper distribution methodology, eligible geographic
areas and providers, and public interest obligations. We
expect to adopt the distribution mechanism for Phase ||
in 2012 with implementation in 2013.

29. Identical Support Rule. In light of the new support
mechanisms we adopt for mobile broadband service and
our commitment to fiscal responsibility, we eliminate
the identical support rule that determines the amount of
support for mobile, as well as wireline, competitive
ETCs today. We freeze identical support per study area
as of year end 2011, and phase down existing support
over a five-year period beginning on July 1, 2012. The
gradual phase down we adopt, in conjunction with the
new funding provided by Mobility Fund Phase | and II,

will ensure that an average of over $900 million is
provided to mobile carriers for each of the first four
years of reform (through 2015). The phase down of
competitive ETC support will stop if Mobility Fund
Phase Il is not operational by June 30, 2014, ensuring
approximately $600 million per year in legacy support
will continue to flow until the new mechanism is opera-
tional.

**10 30. Remote Areas Fund. We allocate at least $100
million per year to ensure that Americans living in the
most remote areas in the nation, where the cost of de-
ploying traditional terrestrial broadband networks is ex-
tremely high, can obtain affordable access through al-
ternative technology pIatformsNincIuding satellite and
unlicensed wireless services.[F 18 We propose in the
FNPRM a structure and operational details for that
mechanism, including the form of support, eligible geo-
graphic areas and providers, and public interest obliga-
tions. We expect to finalize the Remote Areas Fund in
2012 with implementation in 2013.

31. Reporting and Enforcement. We establish a national
framework for certification and reporting requirements
for all universal service recipients to ensure that their
public interest obligations are satisfied, that state and
federal regulators have the tools needed to conduct
meaningful oversight, and that public funds are expen-
ded in an efficient and effective manner. We do not dis-
turb the existing role of *17676 states in designating
ETCs and in monitoring that ETCs within their jurisdic-
tion are using universal service support for its intended
purpose. We seek comment on whether and how we
should adjust federal obligations on ETCs in areas
where legacy funding is phased down. We also adopt
rules to reduce or eliminate support if public interest
obligations or other requirements are not satisfied, and
seek comment on the appropriateness of additional en-
forcement mechanisms.

32. Waiver.As a safeguard to protect consumers, we
provide for an explicit waiver mechanism under which a
carrier can seek relief from some or all of our reforms if
the carrier can demonstrate that the reduction in existing
high-cost support would put consumers at risk of losing
voice service, with no alternative terrestrial providers
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available to provide voice telephony.

B. Intercarrier Compensation Reform

33. Immediate ICC Reforms. We take immediate action

to curtail wasteful arbitrage practices, which cost carri-

ers and ultimately consumers hundreds of millions of

dollars annually:
* Access Stimulation. We adopt rules to ad-
dress the practice of access stimulation, in
which carriers artificially inflate their
traffic volumes to increase ICC payments.
Our revised interstate access rules gener-
ally require competitive carriers and rate-
of-return incumbent local exchange carri-
ers (LECs) to refile their interstate
switched access tariffs at lower rates if the
following two conditions are met: (1) a
LEC has a revenue sharing agreement and
(2) the LEC either has (a) a three-to-one
ratio of terminating-to-originating traffic in
any month or (b) experiences more than a
100 percent increase in traffic volume in
any month measured against the same
month during the previous year. These new
rules are narrowly tailored to address
harmful practices while avoiding burdens
on entities not engaging in access stimula-
tion.
**11 « Phantom Traffic. We adopt rules to
address “phantom traffic,” i.e., calls for
which identifying information is missing
or masked in ways that frustrate intercarri-
er billing. Specifically, we require tele-
communications carriers and providers of
interconnected Vol P service to include the
calling party's telephone number in all call
signaling, and we require intermediate car-
riers to pass this signaling information, un-
altered, to the next provider in acall path.

34. Comprehensive ICC Reform. We adopt a uniform
national bill-and-keep framework as the ultimate end
state for all telecommunications traffic exchanged with
a LEC. Under bill-and-keep, carriers look first to their
subscribers to cover the costs of the network, then to ex-

plicit universal service support where necessary. Bill-
and-keep has worked well as a model for the wireless
industry; is consistent with and promotes deployment of
IP networks; will eliminate competitive distortions
between wireline and wireless services; and best pro-
motes our overall goals of modernizing our rules and fa-
cilitating the transition to IP. Moreover, we reject the
notion that only the calling party benefits from a call
and therefore should bear the entire cost of originating,
transporting, and terminating a call. As aresult, we now
abandon the calling-party-network-pays model that
dominated ICC regimes of the last century. Although
we adopt bill-and-keep as a national framework, gov-
erning both inter- and intrastate traffic, states will have
a key role in determining the scope of each carrier's fin-
ancial responsibility for purposes of bill-and-keep, and
in evaluating interconnection agreements negotiated or
arbitrated under the framework in sections 251 and 252
of the Communications Act. We also address concerns
expressed by some commenters about potential fears of
traffic “dumping” and seek comment in the FNPRM on
whether any additional measures are necessary in this
regard.

35. Multi-Year Transition. We focus initial reforms on
reducing terminating switched access rates, which are
the principal source of arbitrage problems today. This
approach will promote migration to all-IP networks
while minimizing the burden on consumers and staying
within our universal service budget. For these rates, as
well as certain transport rates, we adopt a gradual,
measured transition that *17677 will facilitate predict-
ability and stability. First, we require carriers to cap
most | CC rates as of the effective date of this Order. To
reduce the disparity between intrastate and interstate
terminating end office rates, we next require carriers to
bring these rates to parity within two steps, by July
2013. Thereafter, we require carriers to reduce their ter-
mination (and for some carriers also transport) rates to
bill-and-keep, within six years for price cap carriers and
nine for rate-of-return carriers. The framework and
transition are default rules and carriers are free to nego-
tiate alternatives that better address their individual
needs. Although the Order begins the process of reform-
ing all ICC charges by capping all interstate rate ele-
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ments and most intrastate rate elements, the FNPRM
seeks comment on the appropriate transition and recov-
ery for the remaining originating and transport rate ele-
ments. States will play a key role in overseeing modific-
ations to rates in intrastate tariffs to ensure carriers are
complying with the framework adopted in this Order
and not shifting costs or otherwise seeking to gain ex-
cess recovery. The FNPRM also seeks comment on in-
terconnection issues likely to arise in the process of im-
plementing a bill-and-keep methodology for ICC.

**12 36. New Recovery Mechanism. We adopt a trans-
itional recovery mechanism to mitigate the effect of re-
duced intercarrier revenues on carriers and facilitate
continued investment in broadband infrastructure, while
providing greater certainty and predictability going for-
ward than the status quo. Although carriers will first
look to limited increases from their end users for recov-
ery, we reject notions that all recovery should be borne
by consumers. Rather, we believe, consistent with past
reforms, that carriers should have the opportunity to
seek partial recovery from all of their end user custom-
ers. We permit incumbent telephone companies to
charge a limited monthly Access Recovery Charge
(ARC) on wireline telephone service, with a maximum
annual increase of $0.50 for consumers and small busi-
nesses, and $1.00 per line for multi-line businesses, to
partially offset ICC revenue declines. To protect con-
sumers, we adopt a strict ceiling that prevents carriers
from assessing any ARC for any consumer whose total
monthly rate for local telephone service, inclusive of
various rate-related fees, is at or above $30. Although
the maximum ARC is $0.50 per month, we expect the
actual average increase across all wireline consumers to
be no more than $0.10-$0.15 a month, which translates
into an expected maximum of $1.[%([)\-l%]80 per year that
the average consumer will pay. We anticipate
that consumers will receive more than three times that
amount in benefits in the form of lower calling prices,
more value for their wireless or wireline bill, or both, as
well as greater broadband availability. Furthermore, the
ARC will phase down over time as carriers' eligible rev-
enue decreases, and we prevent carriers from charging
any ARC on Lifeline customers or further drawing on
the Lifeline program, so that ICC reform will not raise

rates at all for these low-income consumers. We also
seek comment in the FNPRM about reassessing existing
subscriber line charges (SLCs), which are not otherwise
implicated by this Order, to determine whether those
charges are set at appropriate levels.

37. Likewise, although we do not adopt a rate ceiling
for multi-line businesses customers, we do adopt a cap
on the combination of the ARC and the existing SLC to
ensure that multi-line businesses do not bear a dispro-
portionate share of recovery and that their rates remain
just and reasonable. Specifically, carriers cannot charge
a multi-line business customer an ARC when doing so
would result in the ARC plus the existing SLC exceed-
ing $12.20 per line. Moreover, to further protect con-
sumers, we adopt measures to ensure that carriers must
apportion lost revenues eligible for ICC recovery
between residential and business lines, appropriately
weighting the business lines (i.e., according to the high-
er maximum annual increase in the business ARC) to
prevent carriers that elect not to receive ICC CAF from
recovering their entire ICC revenue loss from con-
sumers. Carriers may receive CAF support for any oth-
erwise-eligible revenue not recovered by the ARC. In
addition, carriers receiving CAF support to *17678 off-
set lost 1CC revenues will be required to use the money
to advance our goals for universal voice and broadband.

**13 38. In defining how much of their lost revenues
carriers will have the opportunity to recover, we reject
the notion that ICC reform should be revenue neutral .
We limit carriers' total eligible recovery to reflect the
existing downward trends on ICC revenues with declin-
ing switching costs and minutes of use. For price cap
carriers, baseline recovery amounts available to each
price cap carrier will decline at 10 percent annually.
Price cap carriers whose interstate rates have largely
been unchanged for a decade because they participated
in the Commission's 2000 CALLS plan will be eligible
to receive 90 percent of this baseline every year from
ARCs and the CAF. In those study areas that have re-
cently converted from rate-of-return to price cap regula-
tion, carriers will initially be permitted to recover the
full baseline amount to permit a more gradual transition,
but we will decline to 90 percent recovery for these
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areas as well after 5 years. All price cap CAF support
for ICC recovery will phase out over athree-year period
beginning in the sixth year of the reform.

39. For rate-of-return carriers, recovery will be calcu-
lated initially based on rate-of-return carriers fiscal year
2011 interstate switched access revenue requirement,
intrastate access revenues that are being reformed as
part of this Order, and net reciprocal compensation rev-
enues. This baseline will decline at five percent annu-
ally to reflect combined historical trends of an annual
three percent interstate cost and associated revenue de-
cline, and ten percent intrastate revenue decline, while
providing for true ups to ensure CAF recovery in the
event of faster-than-expected declines in demand. Both
recovery mechanisms provide carriers with significantly
more revenue certainty than the status quo, enabling
carriers to reap the benefits of efficiencies and reduced
switching costs, while giving providers stable support
for investment as they adjust to an IP world.

40. Treatment of VolP Traffic. We make clear the pro-
spective payment obligations for VolP traffic ex-
changed in TDM between a LEC and another carrier,
and adopt a transitional framework for Vol P intercarrier
compensation. We establish that default charges for
“toll” VolP-PSTN traffic will be equal to interstate rates
applicable to non-VolP traffic, and default charges for
other Vol P-PSTN traffic will be the applicable reciproc-
al compensation rates. Under this framework, all carri-
ers originating and terminating VolP calls will be on
equal footing in their ability to obtain compensation for
this traffic.

41. CMRS-Local Exchange Carrier (LEC) Compensa-
tion. We clarify certain aspects of CMRS-LEC com-
pensation to reduce disputes and address existing ambi-
guity. We adopt bill-and-keep as the default methodo-
logy for all non-access CMRS-LEC traffic. To provide
rate-of-return LECs time to adjust to bill-and-keep, we
adopt an interim transport rule for rate-of-return carriers
to specify LEC transport obligations under the default
bill-and-keep framework for non-access traffic ex-
changed between these carriers. We also clarify the re-
lationship between the compensation obligations in sec-
tion 20.11 of the Commission's rules and the reciprocal

compensation framework, thus addressing growing con-
cerns about arbitrage related to rates set without federal
guidance. Further, in response to disputes, we make
clear that a call is considered to be originated by a CM-
RS provider for purposes of the intraMTA rule only if
the calling party initiating the call has done so through a
CMRS provider. Finally, we affirm that al traffic
routed to or from a CMRS provider that, at the begin-
ning of acall, originates and terminates within the same
MTA, is subject to reciprocal compensation, without
exception.

**14 42. 1P-to-IP Interconnection. We recognize the
importance of interconnection to competition and the
associated consumer benefits. We anticipate that the re-
forms we adopt will further promote the deployment
and use of IP networks, and seek comment in the ac-
companying FNPRM regarding the policy framework
for IP-to-1P interconnection. We also make clear that
even while our FNPRM is pending, we expect al carri-
ers to negotiate in good faith in response to requests for
IP-to-1P interconnection for the exchange of voice
traffic.

*17679 111. ADOPTION OF A NEW PRINCIPLE
FOR UNIVERSAL SERVICE

43. Section 254(b) of the Communications Act sets
forth six “universal service principles’ and directs the
Commission to “base policies for the preservation and
advancement of universal service on” these principles.
[FN20]'| ) addition, section 254(b)(7) directs the Com-
mission and the Federal-State Joint Board on Universal
Service to adopt “other principles’ that we “determine
are necessary and appropriate for the protection of the
public interest, convenience, and necessity and are con-
sistent with” the Act.[F

44. In November 2010, the Federal-State Joint Board on
Universal Service recommended that the Commission
“gspecifically find that universal service support should
be directed where possible to networks that provide ad-
vanced services, as well as voice services,” and adopt
such a principle pursuant to its 254(b)(7) authority.
[ The Joint Board believes that this principle is
consistent with section 254(b)(3) and would serve the
public interest. We agree. Section
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254(b)(3) provides that consumers in rural, insular and
high-cost areas should have access to “advanced tele-
communications and information services . . . that are
reasonably comparable to those services provided in
urban areas.” Section 254(b)(2) likewise
provides that “Access to advanced telecommunications
and information services should be provided in all re-
gions of the Nation.” Providing support for
broadband networks will further all of these goals.

45. Accordingly, we adopt “support for advanced ser-
vices’ as an additional principle upon which we will
base policies for the preservation and advancement of
universal service. For the reasons discussed above, we
find, per section 254(b)(7), that this new principle is
“necessary and appropriate.” Consistent with the Joint
Board's recommendation, we define this principle as:
“Support for Advanced Services -- Universal service
support should be directed where possible to networks
that provide advanced services, as well as voice ser-
vices.”

IV.GOALS

46. Background. Consistent with the Government Per-
formance and Results Act of 1993 (GPRA), clear per-
formance goals and measures for the Connect America
Fund, including the Mobility Fund, and existing high-
cost support mechanisms will enable the Commission to
determine not just whether federal funding is used for
the intended purposes, but whether that funding is ac-
complishing the intended results--including our object-
ives of preserving and advancing voice, broadbandNand
advanced *17680 mobility for all Americans.[F 21]
Moreover, performance goals and measures may assist
in identifying areas where additional action by state reg-
ulators, Tribal governments, or other entities is neces-
sary to achieve universal service. Performance goals
and measures should also improve participant account-
ability.

**15 47. In the USF-ICC Transformation NPRM, the
Commission proposed several performance goals and
. o [FN2§]
measures to improve program accountability.
While commenters generally supported the concept of
reorienting the universal service program to support
broadband, we received limited comment on the specif-

ic goals and measures we proposed in the NPRM. No
commenter objected to the proposed goals, and the Mer-
catus Center describes them as “excellent intermediate
outcomes to measure.”

48. Discussion. We adopt the following performance
goals for our efforts to preserve and advance service in
high cost, rural, and insular areas through the Connect
America Fund and existing support mechanisms: (1)
preserve and advance universal availability of voice ser-
vice; (2) ensure universal availability of modern net-
works capable of providing voice and broadband service
to homes, businesses, and community anchor institu-
tions; (3) ensure universal availability of modern net-
works capable of providing maobile voice and broadband
service where Americans live, work, and travel; (4) en-
sure that rates are reasonably comparable in all regions
of the nation, for voice as well as broadband services,
and (5) minimize the universal service contribution bur-
den on consumers and businesses. 0] We also adopt
performance measures for the first, second, and fifth of
these goals, and direct the Wireline Competition Bureau
and the Wireless Telecommunications Bureau (Bureaus)
to further develop other measures. We delegate author-
ity to the Bureaus to finalize performance measures as
appropriate consistent with the goals we adopt today.

49. Preserve and Advance Voice Service. The first per-
formance goal we adopt is to preserve and advance uni-
versal availability of voice service. In doing so, we reaf-
firm our commitment to ensuring that all Americans
have access to voice service while recognizing that,
over time, we expect that voice service will increasingly
be provided over broadband networks.

50. As a performance measure for this goal, we will use
the telephone penetration rate, which measures sub-
scription to telephone service. The telephone
penetration rate has historically been *17681 used by
the Commission as a proxy for network deployment
[FN . .

and, as a result, will be a consistent measure of
the universal service program's effects. We will also
continue to use the Census Bureau's Current Population
Survey[ éﬁl\fﬁ} to collect data regarding telephone penet-
ration. Although CPS data does not specifically
break out wireless, VolP, or over-the-top voice options

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



26 F.C.C.R. 17663, 26 FCC Rcd. 17663, 54 Communications Reg. (P&F) 637, Page 13

2011 WL 5844975 (F.C.C.)

available to consumers,[FNSS] a better data set is not

currently available. In recognition of the limitations of
existing data, the Commission is considering revising
the types of data it collects, and we anticipate
further Commission action in this proceeding, which
may provide more complete information that we can use
to evaluate this performance goal.

**16 51. Ensure Universal Availability of Voice and
Broadband to Homes, Businesses, and Community An-
chor Institutions. The second performance goal we ad-
opt is to ensure the universal availability of modern net-
works capable of delivering broadband and voice ser-
vice to homes, businesses, and community anchor insti-
tutions.[FN37] All Americans in all parts of the nation,
including those in rural, insular, and high-cost areas,
should have access to affordable modern communica-
tions networks capable of supporting the necessary ap-
plications that empower them to learn, work, create, and
innovate.

52. As an outcome measure for this goal, we will use
the number of residential, business, and community an-
chor institution locations that newly gain access to
broadband service. As an efficiency measure, we
will use the change in the number of homes, businesses,
and community anchor institutions 6)assed or covered
per million USF dollars spent.[':'\|4 ] To collect data,
we will use the National Broadband Map and/or Form
477. We will aso require CAF recipients to report on
the number of community anchor institutions that newly
gain access to fixed broadband service as a result of
CAF support. Although these measures are im-
Flngf?l%I we believe that they are the best available to us.

Other options, such as the Mercatus Centers
suggestion of using an assessment of what might have
occurred without the[pl):rﬁ%ﬁlms, are not administratively
feasible at this time. But we direct the Bureaus
to revisit these measures at a later point, and to consider
refinements and alternatives.

*17682 53. Ensure Universal Availability of Mobile
Voice and Broadband Where Americans Live, Work, or
Travel. The third performance goal we adopt is to en-
sure the universal availability of modern networks cap-
able of delivering mobile broadband and voice service

in areas where Americans live, work, or travel. Like the
preceding parallel goal, our third performance goa is
designed to help ensure that all Americansin al parts of
the nation, including those in rura, insular, and high-
cost areas, have access to affordable technologies that
will empower them to learn, work, create, and innovate.
But we believe that ensuring universal advanced mobile
coverage is an important goal on its own, and that we
will be better able track program performance if we
measure it separately.

54. We decline to adopt performance measures for this
goal at this time but direct the Wireless Telecommunic-
ations Bureau to develop one or more appropriate meas-
ures for this goal.

55. Ensure Reasonably Comparable Rates for Broad-
band and Voice Services. The fourth performance goal
we adopt is to ensure that rates are reasonably compar-
able for voice as well as broadband service, between
urban and rural, insular, and high cost areas. Rates must
be reasonably comparable so that consumers in rural,
insular, and hiﬁq__thA:%?t areas have meaningful access to
these services.

56. We also decline to adopt measures for this goal at
this time. Although the Commission proposed one out-
come measure and asked about others in the USF/ICC
Transformation NPRM, FN45 we received only limited
input on that proposal. The Mercatus Center agrees that
“[t]he ratio of pricesto income is an intuitively sensible
way of defining ‘reasonably comparable”’ but cautions
that, again, the real challenge is crafting measures that
distinguish how the programs affect rates apart from
other factors. The Bureaus may seek to further
develop the record on the performance and_efficiency
measures suggested by the Mercatus Center, the
Commission's original proposals, and any other meas-
ures commenters think would be appropriate. In under-
taking this analysis, we direct the Bureau to develop
separate measures for (1) broadband services for homes,
businesses, and community anchor institutions; and (2)
mobile services.

**17 57. Minimize Universal Service Contribution Bur-
den on Consumers and Businesses. The fifth perform-
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ance goal we adopt is to minimize the overall burden of
universal service contributions on American consumers
and businesses. With this performance goal, we seek to
balance the various objectives of section 254(b) of the
Act, including the objective of providing support that is
sufficient but not excessive so as to not impose an ex-
cessive burden on consumers and businesses who ulti-
mately pay to support the Fund. FN48 Aswe have pre-
viously recognized, “if the universal service fund grows
too large, it *17683 will jeopardize other statutory man-
dates, such as ensuring affordable rates in all parts of
the country, and ensuring that contributions from carri-
ers are fair and equitable.”

58. As a performance measure for this goal, we will di-
vide the total inflation-adjusted expenditures of the ex-
isting high-cost program and CAF (including the Mobil-
ity Fund) each year by the number of American house-
holds and express the measure as a monthly dollar fig-
ure. This calculation will be relativelﬁz ﬁtézii]ght—
forward and rely on publicly available data. As
such, the measure will be transparent and easily verifi-
ablelFN52 gy agiusting for inflation and looking at
the universal service burden, we will be able to determ-
ine whether the overall burden of universal service con-
tribution costs is increasing or decreasing for the typical
American household. FNS3] As an efficiency measure,
the Mercatus Center suggests comparing the estimate of
economic deadweight loss associated with the contribu-
tion mechanism to the deadweight loss associated with
taxation. We anticipate that the Bureaus may
seek further input on this option and any others com-
menters believe would be appropriate.

59. Program Review. Using the adopted goals and
measures, the Commission will, as required by GPRA,
monitor the performance of our universal service pro-
gram as we modernize the current high-cost program
and transition to the CAF. If the programs are
not meeting these performance goals, we will consider
corrective actions. Likewise, to the extent that the adop-
ted measures do not help us assess program perform-
ance, we will revisit them as well.

V.LEGAL AUTHORITY
60. In this section, we address our statutory authority to

implement Congress's goal of promoting ubiquitous de-
ployment of, and consumer access to, both traditional
voice calling capabilities and modern broadband ser-
vices over fixed and mobile networks. As explained be-
low, Congress has authorized the Commission to sup-
port universal service in the broadband age. Section 254
grants the Commission clear authority to support tele-
communications services and to condition the receipt of
universal service support on the deployment of broad-
band networks, both fixed and mobile, to consumers.
Section 706 provides the Commission with independent
authority to support broadband networks in order
*17684 to “accelerate the deployment of broadband
capabilities’ to al Americans. Recently, moreover,
Congress has reaffirmed its strong interest in ubiquitous
deployment of high speed broadband communications
networks: the 2008 Farm Bill directing the Chairman to
submit to Congress “a comprehensive rural broadband
strategy,” including recommendations for the rapid buil-
dout of broadband in rural areas and for how federa re-
sources can “best . . . overcome obstacles that impede
broadband deployment”; FNS the Broadband Data
Improvement Act, to improve data collection and
“promote the deployment of affordable broadband ser-
vices to all parts of the Nation”; and the Recov-
ery Act, which required the Commission to develop the
National Broadband Plan to ensure that every American
has “access to broadband capability and . . . establish
benchmarks for meeting that goal.” [FN58] By exer-
cising our statutory authority consistent with the thrust
of these provisions, we ensure that the national policy
of promoting broadband deployment and ubiquitous ac-
cess to voice telephony servicesis fully realized.

**18 61. Section 254.The principle that all Americans
should have access to communications services has
been at the core of the Commission's mandate since its
founding. Congress created this Commission in 1934
for the purpose of making “available . . . to all the
people of the United States . . . a rapid, efficient, Na-
tion-wide, and world-wide wire and radio communica-
tion service with adequate facilities at reasonable
charges.” In the 1996 Act, Congress built upon
that longstanding principle by enacting section 254.
Section 254 sets forth six principles upon which we
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must “base policies for the[lg_rNe'g%r]vation and advance-
ment of universal service.” Among these prin-
ciples are that “[qgJuality services should be available at
just, reasonable, and affordable rates,” that “[a]ccess to
advanced telecommunications and information services
should be provided in all regions of the Nation,” and
that “[c]onsumersin all regions of the Nation . . . should
have access to telecommunications and information ser-
vices, including . . . advanced telecommunications and
information services, that are reasonably comparable to
those services provided in urban areas’ and at reason-
ably comparable rates.

62. Under section 254, we have express statutory au-
thority to support telecommunications services that we
have l(:jﬁségnated as eligible for universal service sup-
port.[ ] Section 254(c)(1) of the Act defines
“[ulniveral service” as “an evolving level of telecom-
munications services that the Commission shall estab-
lish periodically under this section, taking into account
advances in telecommunications and information tech-
nologies and services.” As discussed more fully below,
in this Order, we adopt our proposal to simplify how we
describe the various supported services that the Com-
mission historically has defined in functional terms (e.g.
, Voice grade access to the PSTN, access to emergency
services) into a single supported service designated as
“voice telephony service.” To the extent carriers
offer traditional voice telephony services as telecommu-
nications services over traditional circuit-switched net-
works, our authority to provide support for such ser-
vicesis well established.

*17685 63. Increasingly, however, consumers are ob-
taining voice services not through traditional means but
instead through interconnected VolP providers offering
service over broadband networks. As AT&T notes,
“[clircuit-switched networks deployed primarily for
voice service are rapidly yielding to packet-switched
networks,” which offer voice as well as other types of
services.” The data bear this out. As we ob-
served in the Notice,“[f]rom 2008 to 2009, interconnec-
ted VolP subscriptions increased by 22 percent, while
switched access lines decreased by 10 percent.” [FN65]
Interconnected VolP services, among other things, al-

low customers to make real-time voice calls to, and re-
ceive calls from, the PSTN, and increasingly appear to
be viewed by consumers as substitutes for traditional
voice telephone services. Our authority to pro-
mote universal service in this context does not depend
on whether interconnected VolP services are telecom-
munications services or information services under the
Communications Act.

**19 64. Section 254 grants the Commission the author-
ity to support not only voice telephony service but also
the facilities over which it is offered. Section 254(e)
makes clear that “[a] carrier that receives such
[universal service] support shall use that support only
for the provision, maintenance, and upgrading of facilit-
ies and services for which the support is intended.”

[FN68] By referring to “facilities” and “services’ as
distinct items for which federal universal service funds
may be used, we believe Congress granted the Commis-
sion the flexibility not only to designate the types of
telecommunications services for which support would
be provided, but also to encourage the deployment of
the types of facilities that will best achieve the prin-
ciples set forth in section 254(b) and any other universal
service principle that the Commission may adopt under
section 254(b)(7). For instance, under our long-
standing “no barriers’ policy, we allow carriers receiv-
ing high-cost support “to invest in infrastructure capable
of providing access to advanced services’ as well as
supported voice services.[ That policy, we ex-
plained, furthers * 17686 the policy Congress set forth in
section 254(b) of “ensuring access to advanced telecom-
munications_and information services throughout the
nation.” [FN71] While this policy was enunciated in an
Order adopting rule changes for rural incumbent carri-
ers, by its terms it is not limited to such carriers. The
“no-barriers” policy has applied, and will continue to
apply, to all ETCs, and we codify it in our rules today.
Section 254(e) thus contemplates that carriers may re-
ceive federal support to enable the deployment of
broadband facilities used to provide supported telecom-
munications services as well as other services.[ 2

65. We further conclude that our authority under section
254 alows us to go beyond the “no barriers” policy and
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require carriers receiving federal universal service sup-
FEIG?E% invest in modern broadband-capable networks.

We see nothing in section 254 that requires us
simply to provide federal funds to carriers and hope that
they will use such support to deploy broadband facilit-
ies. To the contrary, we have a “mandatory duty” to ad-
opt universal service policies that advance the principles
outlined in section 254(b), and we have the authority to
“create some inducement” to ensure that those prin-
ciples are achieved. Congress made clear in sec-
tion 254 that the deployment of, and access to, informa-
tion services -- including “advanced” information ser-
vices -- are important components of a robust and suc-
cessful federal universal service program. ] Fur-
thermore, we are adopting today the recommendation of
the Federal-State Joint Board on Universal Service to
establish a new universal service principle pursuant to
section 254(b)(7) that universal service support should
be directed where possible to networks that provide ad-
vanced services, as well as voice services.” 76] In
today's communications environment, achievement of
these principles requires, at a minimum, that carriers re-
ceiving universal service support invest in and deploy
networks capable of providing consumers with access to
modern broadband capabilities, as well as voice tele-
phony services. Accordingly, as explained in greater de-
tail below, we will exercise our authority under section
254 to reguire that carriers receiving support -- both
*17687 CAF support, including Mobility Fund support,
[ and support under our existing high-cost sup-
port mechanisms -- offer broadband capabilities to con-
sumers.[ We conclude that this approach is suffi-
cient to ensure access to voice and broadband services
and, therefore, we do not, at this time, add broadband to

the list of supported services, as some have urged.
[FN79]

**20 66. Section 706.[FN80] We also have independent
authority under section 706 of the Telecommunications
Act of 1996 to fund the deployment of broadband net-
works. In section 706, Congress recognized the import-
ance of ubiquitous broadband deployment to Americans
civic, cultural, and economic lives and, thus, instructed
the Commission to “encourage the deployment on a
reasonable and timely basis of advanced telecommunic-

ations capability to all Americans.”[FN81] Of particular
importance, Congress adopted a definition of “advanced
telecommunications capability” that is not confined to a
particular technology or regulatory classification.
Rather, “‘advanced telecommunications capability’ is
defined, without regard to any transmission media or
technology, as high-speed, switched, broadband tele-
communications capability that enables users to origin-
ate and receive high-quality voice, data, graphics, and
. s . » IFN82]
video communications using any technology.
Section 706 further requires the * 17688 Commission to
“determine whether advanced telecommunications cap-
ability is being deployed to all Americans in a reason-
able and timely fashion” and, if the Commission con-
cludes that it is not, to “take immediate action to accel-
erate deployment of such capability by removing barri-
ers to infrastructure investment and by promlgﬂl ng% com-
petition in the telecommunications market.”[ ] The
Commission has found that broadband deployment to
all Americans has not been reasonable and timely
[ and observed in its most recent broadband de-
ployment report that “too many Americans remain un-
able to fully participate in our economy and society be-
cause they lack broadband.” This finding trig-
gers our duty under section 706(b) to “remov][e] barriers
to infrastructure investment” and “promot[e] competi-
tion in the telecommunications market” in order to ac-
celerate broadband deployment throughout the Nation.

67. Providing support for broadband networks helps
achieve section 706(b)'s objectives. First, the Commis-
sion has recognized that one of the most significant bar-
riers to investment in broadband infrastructure is the
lack of a “business case for operating a broadband net-
work” in high-cost areas “[i]n the absence of programs
that provide additional support.” Extending fed-
eral support to carriers deploying broadband networks
in high-cost areas will thus eliminate a significant barri-
er to infrastructure investment and accel erate broadband
deployment to unserved and underserved areas of the
Nation. The deployment of broadband infrastructure to
all Americans will in turn make services such as inter-
connected Vol P service accessible to more Americans.

68. Second, supporting broadband networks helps
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“promot[e] competition in the telecommunications mar-
ket,” particularly with respect to voice services. /1
As we have long recognized, “interconnected Vol P ser-
vice ‘is increasingly used to replace analog voice ser-
vice.”"' Thus, we previously explained that re-
quiring interconnected VolP providers to contribute to
federal universal service support mechanisms promoted
competitive neutrality because it “reduces the possibil-
ity that carriers with universal service obligations will
compete directly with providers without such obliga-
tions.”[ Just as “we do not want contribution ob-
ligations to shape decisions regarding the technology
that interconnected VolP providers use to offer voice
services to customers or to create * 17689 opportunities
for regulatory arbitrage,” [FN3 we do not want to cre-
ate regulatory distinctions that serve no universal ser-
vice purpose or that unduly influence the decisions pro-
viders will make with respect to how best to offer voice
services to consumers. The “telecommunications mar-
ket” -- which includes interconnected Vol P and by stat-
utory definition is broader than just telecommunications
services -- will be more competitive, and thus
will provide greater benefits to consumers, as a result of
our decision to support broadband networks, regardless
of regulatory classification.

**21 69. By exercising our authority under section 706
in this manner, we further Congress's objective of
“accelerat[ing] deployment” of advanced telecommu-
nications capability “to all Americans.” FN92] Under
our approach, federal support will not turn on whether
interconnected VolP services or the underlying broad-
band service falls within traditional regulatory classific-
ations under the Communications Act. Rather, our ap-
proach focuses on accelerating broadband deployment
to unserved and underserved areas, and allows providers
to make their own judgments as to how best to structure
their service offerings in order to make such deploy-
ment a reality.

70. We disagree with commenters who assert that we
lack authority under section 706(b) to support broad-
band networks. While 706(a) imposes a general
duty on the Commission to encourage broadband de-
ployment through the use of “price cap regulation, regu-

latory forbearance, measures that promote competition
in the local telecommunications market, or other regu-
lating methods that remove barriers to infrastructure in-
vestment,” section 706(b) is triggered by a specific find-
ing that broadband capability is not being “deployed to
all Americans in a reasonable and timely fashion.” Upon
”I%?\lkslﬂ? that finding (which the Commission has done
[ ), section 706(b) requires the Commission to
“take immediate action to accelerate” broadband de-
ployment. Given the statutory structure, we read section
706(b) as conferring on the Commission the additional
authority, beyond what the Commission possesses under
section 706(a) or elsewhere in the Act, to take steps ne-
cessary to fulfill Congress's broadband deployment ob-
jectives. Indeed, it is hard to see what additional work
section 706(b) does if it is not an independent source of
statutory authority.

*17690 71. We aso reject the view that providing sup-
port for broadband networks under section 706(b) con-
flicts with section 254, which defines universal service
in terms of telecommunications services. In-
formation services are not excluded from section 254
because of any policy judgment made by Congress. To
the contrary, Congress contemplated that the federal
universal service program would promote consumer ac-
cess to both advanced telecommunications and ad-
vanced information services “in al regions of the Na-
tion.” [FN97] When Congress enacted the 1996 Act,
most consumers accessed the Internet through dial-up
connections over the PSTN, and broadband cap-
abilities were provided over tariffed common carrier fa-
cilities. Interconnected Vol P services had only a
nominal presence in the marketplace in 1996. It was not
until 2002 that the Commission first determined that
one form of broadband -- cable modem service -- was a
single offering of an information service rather than
separate offer[i lgﬁlsl&f)]telecommunications and informa-
tion services, and only in 2005 did the Com-
mission conclude that wireline broadband service
shoullngfogoverned by the same regulatory classifica-
tion.[ ] Thus, marketplace and technological de-
velopments and the Commission's determinations that
broadband services may be offered as information ser-
vices have had the effect of removing such services
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from the scope of the explicit reference to “universal
service” in section 254(c). Likewise, Congress did not
exclude interconnected VolP services from the federal
universal service program; indeed, there is no reason to
believe it specifically anticipated the development and
growth of such services in the years following the en-
actment of the 1996 Act.

**22 72. The principles upon which the Commission
“shall base policies for the preservation and advance-
ment of universal service” make clear that supporting
networks used to offer services that are or may be in-
formation services for purposes of regulatory classifica-
tion is consistent with Congress's overarching policy
objectives. For example, section 254(b)(2)'s
principle that “[a]ccess to advanced telecommunications
and information services should be provided in all re-
gions of the Nation” dovetails comfortably with section
706(b)'s policy that “advanced telecommunications cap-
ability [be] deployed to all Americans in a reasonable
and timely fashion.” [FN103] Our decision to exercise
authority under Section 706 does not undermine section
254's universal service principles, but rather ensures
their fulfillment. By contrast, limiting federal support
based on the regulatory classification of the services
offered over broadband networks as telecommunica-
tions services would exclude from the universal service
program providers who would otherwise be able to de-
ploy broadband infrastructure to consumers. We see no
*17691 basis in the statute, the legislative history of the
1996 Act, or the record of this proceeding for conclud-
ing that such a constricted outcome would promote the
Congressional policy objectives underlying sections 254
and 706.

73. Finally, we note the limited extent to which we are
relying on section 706(b) in this proceeding. Consistent
with our longstanding policy of minimizing regulatory
distinctions that serve no universal service purpose, we
are not adopting a separate universal service framework
under section 706(b). Instead, we are relying on section
706(b) as an aternative basis to section 254 to the ex-
tent necessary to ensure that the federal universal ser-
vice program covers services and networks that could
be used to offer information services as well as telecom-

munications services. Carriers seeking federal support
must still comply with the same universal service rules
and obligations set forth in sections 254 and 214, in-
cluding the requirement that such providers be desig-
nated as eligible to receive support, either from state
commissions or, if the provider is beyond the jurisdic-
tion of the state commission, from this Commission.
[ 0 In this way, we ensure that our exercise of sec-
tion 706(b) authority will advance, rather than detract
from, the universal service principles established under
section 254 of the Act.

V1. PUBLIC INTEREST OBLIGATIONS

74. Universal service support is a public-private part-
nership to preserve and advance access to modern com-
munications networks. ETCs that benefit from public
investment in their networks must be subject to clearly
defined [(I):t,)\llijgoaéi]ons associated with the use of such
funding.

75. Consistent with the Commission's longstanding
practice, we continue to require all USF recipients to of-
fer voice service. In addition, as a condition of receiv-
ing support, recipients must now aso offer broadband
service. In this section, we define the requirements for
voice and describe in concept the broadband service ob-
ligations that apply to all fund recipients. We defer to
subsequent sections discussion of the specific broad-
band requirements that apply to each of our new or re-
formed funding mechanisms according to each mechan-
ism's particular purpose. Importantly, these reforms do
not displace existing state requirements for voice ser-
vice, including state COLR obligations. We will contin-
ue to work in partnership with the states on the future of
such requirements as we consider the future of the
PSTN.

A. Voice Service

**23 76. Background. Pursuant to section 254 of the
Act, the Commission must establish the definition of the
services that are sul__pported by the federal universal ser-
vice mechanisms.[ N106] In accordance with this man-
date, in 1997, the Commission defined the supported
services in functional terms as: voice grade access to the
public switched network; local usage; dual tone multi-
frequency (DTMF) signaling or its functional equival-
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ent; single-party service or its functional equivalent; ac-
Ccess to emergency services; access to operator services,
access to interexchange service; access to directory as-
sistance; and toll_limitation to qualifying low-income
consumers. However, the telecommunications
marketplace has changed significantly since 1997. For
example, the “distinction between local and long dis-
tance calling is becoming irrelevant in light of flat rate
service offerings that do not distinguish *17692
between local and toll calls.” In light of the
changes in technology and in the marketplace, the Com-
mission sought comment on simplifying the core func-
tionalities of the supported services into the overarching
concept, “voice telephony service.” 09

77. Discussion. We determine that it is appropriate to
describe the core functionalities of the supported ser-
vices as “voice telephony service.” Some commenters
support redefining the voice functionalities as voice
telephony services, while others oppose the
change, arguing that the current list of functionalities
remains important today, the term “voice telephony” is
too vague, and such a modification may result in a
lower standard of voice service. Given that
consumers are increasingly obtaining voice services
over broadband networks as well as over traditiona cir-
cuit switched telephone networks, we agree
with commenters that urge the Commission to focus on
the functionality offered, not the specific_technology
used to provide the supported service. 13]

78. The decision to classify the supported services as
voice telephony should not result in a lower standard of
voice service: Many of the enumerated services are uni-
versal today, and we require eligible providers to con-
tinue to offer those particular functionalities as part of
voice telephony. Rather, the modified definition simply
shifts to a technologically neutral approach, allowing
companies to provision voice service over[ Enl\ylghﬁ\tform,
including the PSTN and IP networks. This
modification will benefit both providers (as they may
invest in new infrastructure and services) and con-
sumers (who reap the benefits of the new technology
and service offerings). Accordingly, to promote techno-
logical neutrality while ensuring that our new approach

does not result in lower quality offerings, we amend
section 54.101 of the Commission rules to specify that
the functionalities of eligible voice telephony services
include voice grade access to the public switched net-
work or its functional equivalent; minutes of *17693
use for local service provided at no additional charge to
end users, toll limitation to qualifying low-
income consumers; and access to the emergency ser-
vices 911 and enhanced 911 services to the extent the
local government in an eligible carrier's service area has
implemented 911 or enhanced 911 systems. FN116]

**24 79. Today, all ETCs, whether designated by a state
commission or this Commission, are required to offer
the supported service -- voice telephony service --
throughout their designated service area. ETCs also
must provide Lifeline service throughout their desig-
nated service area. In the FNPRM, we seek comment on
modifying incumbent ETCs obligations to provide
voice service in situations where the incumbent's high-
cost universal service funding is eliminated, for ex-
ample as a result of a competitive bidding process in
which another ETC wins universal support for an area
and is subject to accompanying voice and broadband
service obligations.

80. As a condition of receiving support, we require
ETCs to offer voice telephony as a standalone service
throughout their designated service area. Asin-
dicated above, ETCs may use any technology in the
provision of voice telephony service.

81. Additionally, consistent with the section 254(b)
principle that “[clonsumersin all regions of the Nation .
. . should have access to telecommunications and in-
formation services. . . that are available at rates that are
reasonably comparable to rates charged for similar ser-
vices in urban areas,” ETCs must offer voice
telephony service, including voice telephony service
offered on a standalone basis, at rates that are reason-
ably comparable to urban rates. We find that
these requirements are appropriate to help ensure that
consumers have access to voice tel%ohony service that
best fits their particular needs.[':N12 ]

*17694 82. We decline to preempt state obligations re-
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garding voice service, including COLR obligations, at
this time. Proponents of such preemption have
failed to support their assertion that state service obliga-
tions are inconsistent with federal rules and burden the
federal universal service mechanisms, nor have they
identified any specific legacy service obligations that
represent an unfunded mandate that make it infeasible
for carriers to deploy broadband in high-cost areas.
[ Carriers must therefore continue to satisfy
state voice service requirements.

83. That said, we encourage states to review their re-
spective regulations and policies in light of the changes
we adopt here today and revisit the appropriateness of
maintaining those obligations for entities that no longer
receive federal high-cost universal service funding, just
as we intend to explore the necessity of maintaining
ETC obligations when ETCs no longer are receiving
funding. For example, states could consider providing
state support directly to the incumbent LEC to continue
providing voice service in areas where the incumbent is
no longer receiving federal high-cost universal service
support or, alternatively, could shift COLR obligations
from the existing incumbent to another provider who is
receiving federal or state universal service support in
the future.

84. Voice Rates. We will consider rural rates for voice
service to be “reasonably comparable” to urban voice
rates under section 254(b)(3) if rural rates fall within a
reasonable range of urban rates for reasonably compar-
able voice service. Consistent with our existing preced-
ent, we will presume that a voice rate is within a reason-
able range if it falls within two standard deviations
above the national average. 3

** 25 85. Because the data used to calculate the national
average price for voice service is out of date, we direct
the Wireline Competition Bureau and the Wireless Tele-
communications Bureau to develop and conduct an an-
nual survey of voice rates in order to compare urban
voice rates to the rural voice rates that ETCs will be re-
porting to us. The results of this survey will be
published annually. For purposes of conducting the sur-
vey, the Bureaus should develop a methodology to sur-
vey a representative sample of facilities-based fixed

voice service providers taking into account the relative
categories of fixed voice providers as determined in the
most recent FCC Form 477 data collection. In the FN-
PRM, we seek comment on whether to collect separate
data on fixed and mobile voice rates and whether fixed
and mobile voice services should have different bench-
marks for Eiurﬁposes of determining reasonable compar-
ability.[FN12]

*17695 B. Broadband Service

86. As acondition of receiving federal high-cost univer-
sal service support, all ETCs, whether[g,e\lﬂ'l%rér]:\ted by a
state commission or the Commission, will be
required to offer broadband service in their supported
area that meets certain basic performance requirements
and toFF\(laE%t] regularly on associated performance meas-
ures. ETCs must make this broadband service
available at rates that are reasonably comparable to of-
ferings of comparable broadband services in urban
areas.

87. In developing these performance requirements, we
seek to ensure that the performance of broadband avail-
ablein rural and high cost areasis “ reasonﬁgll\)(lcé%ﬁnpar—
able” to that available in urban areas. All
Americans should have access to broadband that is cap-
able of enabling the kinds of key applications that drive
our efforts to achieve universal broadband, includin

education (e.g., distance/online learning),

health care (e.g., remote health monitoring),[FN13O]
and person-to-person communications (e.g., VolP or on-
line video chat with loved ones serving overseas).
[FN131]

88. To help ensure reasonable comparability of the cap-
abilities offered to end users, we provide guidance in
this section on benchmarks for evaluating whether par-
ticular broadband offerings adequately afford these cap-
abilities, in order to provide clear performance targets
and ensure accountability. Specifically, we discuss the
technical characteristics of broadband offerings --
speed, latency, and capacity -- that influence the capab-
ilities afforded to users, and therefore their ability to use
broadband connections for the key purposes articulated
above. We also discuss characteristics common to the
broadband buildout obligations imposed on all recipi-
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ents of the CAF.

89. In subsequent sections of the Order we provide
more detailed guidance on the requirements for technic-
al characteristics and broadband buildout associated
with specific funding mechanisms under which particu-
lar ETCs will receive support, i.e., rate-of-return sup-
port mechanisms, the CAF mechanismsin price cap ter-
ritories2 CAF ICC support, and Mobility Fund Phase I.
132] In the FNPRM, we seek comment on how the
requirements we adopt here should be adjusted for the
Remote Areas Fund and Mobility Fund Phase I1.

*17696 1. Broadband Performance Metrics

**26 90. Broadband services in the market today vary
along several important dimensions. As discussed more
fully below, we focus on speed, latency, and capacity as
three core characteristics that affect what consumers can
do with their broadband service, and we therefore in-
clude requirements related to these three characteristics

in defining ETCs broadband service obligations.
[FN133]

91. For each of these characteristics, we require that
funding recipients offer service that is reasonably com-
Fglr\la%%]to comparable services offered in urban areas.

That is, the actual download and upload
speeds, latency, and usage limits (if any) for providers
broadband must be reasonably comparable to the typical
speeds, latency, and usage limits (if any) of comparable
broadband services in urban areas. Funding recipients
may use any wireline, wireless, terrestrial, or satellite
technology, or combination of teChnﬁ':?\?i%%] to deliver
service that satisfies this requirement.

92. Speed. Users and providers commonly refer to the
bandwidth of a broadband connection as its “speed.”
The bandwidth (speed) of a connection indicates the
rate at which information can be transmitted by that
connection, typically measured in bits, kilobits (kbps),
or megabits per second (Mbps). The speed of con-
sumers broadband connections affects their ability to
access and utilize Internet applications and content. To
ensure that consumers are getting the full benefit of
broadband, we require funding recipients to provide
broadband that meets performance metrics for actual

speeds,[FN136] measured as described below, rather

than “advertised” or “up to” metrics.

93. In _the past two Broadband Progress Reports,
[FN137] {he Commission found that the availability of
residential broadband connections that actually enable
an end user to download content from the Internet at 4
Mbps and to upload such content at 1 Mbps over the
broadband provider's network was a reasonable bench-
mark for the availability of “advanced telecommunica-
tions capability,” defined by *17697 the statute as
“high-speed, switched, broadband telecommunications
capability that enables users to originate and receive
high-quality voice, data, graphics, and video telecom-
munications using any technology.” ] This con-
clusion was based on the Commission’'s examination of
overal Internet traffic patterns, which revealed that
consumers increasingly are using their broadband con-
nections to view high-quality video, and want to be able
to do so while still FE[\T%?B?S'C functions such as email
and web browsing. The evidence shows that
streaming standard definition video in near real-time
consumes anywhere from 1-5 Mbps, depending on a
variety of factors. FN140] This conclusion aso was
drawn from the National Broadband Plan, which, based
on an analysis of user behavior, demands this usage
places on the network, and recent experience in network
evolution, recommended as a national broadband avail-
ability target that every household in America have ac-
cess to affordable broadband service offering actual
download speeds of at least 4 Mbps and actual upload
speeds of at least 1 Mbps.

**27 94. Given the foregoing, other than for the Phase |
Mobility Fund, we adopt an initial minimum
broadband speed benchmark for CAF recipients of 4
Mbps downstream and 1 Mbps upstream.[FN142]
Broadband connections that meet this speed threshold
will provide subscribers in rural and high cost areas
with the ability to use critical broadband applications in
a manner reasonably comparable to broadband sub-
scribersin urban areas. 3l

95. Some commenters, including DSL and mobile wire-
less broadband providers, observe that the 1 Mbps up-
load speed requirement in particular could impose costs

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



26 F.C.C.R. 17663, 26 FCC Rcd. 17663, 54 Communications Reg. (P&F) 637, Page 22

2011 WL 5844975 (F.C.C.)

well in excess of the benefits of 1 Mbps_versus 768
kilobits per second (kbps) upstream. FN144] In general,
we expect new installations to provide speeds of at least
1 Mbps upstream. However, to the extent a CAF recipi-
ent can demonstrate that support is insufficient to en-
able 1 Mbps upstream for all locations, temporary
waivers of the upstream requirement for some locations
will be available. We delegate authority to the Wireline
Competition Bureau and Wireless Telecommunications
Bureau to address such waiver reguests. We note,
however, * 17698 that we expect that those facilities that
are not currently capable of providing the minimum up-
stream speed will eventually be upgraded, consistent
with our build-out requirements adopted below, with
scalable technology capable of meeting future speed in-
creases.

96. Latency. Latency is a measure of the time it takes
for a packet of data to travel from one point to another
in a network. Because many communication protocols
depend on an acknowledgement that packets were re-
ceived successfully, or otherwise involve transmission
of data packets back and forth along a path in the net-
work, latency is often measured by round-trip time in
milliseconds. Latency affects a consumer's ability to use
real-time applications, including interactive voice or
video communication, over the network. We require
ETCs to offer sufficiently low Iaten([:,\é I\tlc:)L fns]able use of
real-time applications, such as VolP. The Com-
mission's broadband measurement test results showed
that most terrestrial wireline technologies could reliably
provide latency of less than 100 milliseconds.

97. Capacity. Capacity is the total volume of data sent
and/or received by the end user over a period of time. It
is often measured in gigabytes (GB) per month. Several
broadband providers have imposed monthly data usage
limits, restricting users to a predetermined quantity of
data, and these i E?\Iltf 4%pi cally vary between fixed and
mobile servi ces.[ The terms of service may in-
clude an overage fee if a consumer exceeds the monthly
limit. Some commenters recommended we specify a
minimum usage limit. 48]

98. Although at this time we decline to adopt specific
minimum capacity reguirements for CAF recipients, we

emphasize that any usage limits imposed by an ETC on
its USF-supported broadband offering must be reason-
ably comparable to usage limits for comparable broad-
band offerings in urban areas. In particular,
ETCs whose support is predicated on offering of afixed
broadband service -- namely, all ETCs other than recipi-
ents of the Phase | Mobility Funds -- must allow usage
at levels comparable to residential terrestrial fixed
broadband service in urban areas. 50] We define
terrestrial fixed *17699 broadband service as one that
serves end users primarily at fixed endpoints using sta-
tionary equipment, such as the modem that connects an
end user's home router, computer or other Internet ac-
cess device to the network. This term includes fixed
wireless broadband services (including those offered
over unlicensed spectrum).

**28 99. In 2009, residential broadband users who sub-
scribed to fixed broadband service with speeds between
3 Mbps and 5 MRPS used, on average, 10 GB of capa-
. [FN151]

city per month, and anrfgﬁll fSezr]—user growth was
between 30 and 35 percent. We note that
AT&T's DSL usage limit is 150 GB and its U-Verse of-
fering has a 250 GB limit. Since 2008, Comcast
has had a 250 GB monthly data usage threshold on res-
idential accounts. Without endorsing or approv-
ing of these or other usage limits, we provide guidance
by noting that a usage limit significantly below these
current offerings (e.g., a 10 GB monthly data limit)
would not be reasonably comparable to residential ter-
restrial fixed broadband in urban areas T V122A 250
GB monthly data limit for CAF-funded fixed broadband
offerings would likely be adequate at this time because
250 GB appears to be reasonably comparable to major
current urban broadband offerings. We recognize,
however, that both pricing and usage limitations change
over time. We delegate authority to the Wireline Com-
petition Bureau and Wireless Telecommunications Bur-
eau to monitor urban broadband offerings, including by
conducting an annual survey, in order to specify an ap-
propriate minimum for usaﬁgNai %%v]vances, and to adjust
such a minimum over time.

100. Similarly, for Mobility Fund Phase |, we decline to
adopt a specific minimum capacity requirement that
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[sgm%r%]ed providers must offer mobile broadband users.

However, we emphasize that any usage limits
imposed by a provider on its mobile broadband offer-
ings supported by the Mobility Fund must be reasonably
comparable to any usage limits for mobile comparable
broadband offerings in urban areas.

101. Areas with No Terrestrial Backhaul. Recognizing
that satellite backhaul may limit the performance of
broadband networks as compared to terrestrial back-
haul, we relax the broadband public interest obligation
for carriers providing fixed broadband that are com-
pelled to use satellite backhaul facilities! V28] The
Regulatory Commission of Alaska reports that “for
many areas of Alaska, satellite links *17700 may be the
only viable option to deploy broadband.” [FN15 Carri-
ers seeking relaxed public interest obligations because
they lack the ability to obtain terrestrial backhaul-
-either fiber, microwave, or other technology--and are
therefore compelled to rely exclusively on satellite
backhaul in their study area, must certify annually that
no terrestrial backhaul options exist, and that they are
unable to satisfy the broadband public interest obliga-
tions adopted above due to the limited functionality of
the available satellite backhaul facilities. Any
such funding recipients must offer broadband service
speeds of at least 1 Mbps downstream and 256 kbps up-
stream within the suFr_pﬁrltgg] area served by satellite
middle-mile facilities. Latency and capacity re-
guirements discussed above will not apply to this subset
of providers. Buildout obligations -- which are depend-
ent on the mechanism by which a carrier receives fund-
ing -- remain the same for this class of carriers. We will
monitor and review the public interest obligations for
satellite backhaul areas. To the extent that new terrestri-
al backhaul facilities are constructed, or existing facilit-
ies improve sufficiently to meet the public interest ob-
ligations, we require funding recipients to satisfy the
relevant broadband public interest obligations in full
within twelve months of the new backhaul facilities be-
coming commercially available.

**29 102. Community Anchor Institutions.[FN163] We
expect that ETCs will likely offer broadband at greater
speeds to community anchor institutions in rural and

high cost areas, although we do not set requirements at
this time, as the 4 Mbps/1 Mbps standard will be met in
the more rural areas of an ETC's service territory, and
community anchor institutions are typically located in
or near small towns and more inhabited areas of rural
America We also expect ETCs to engage with
community anchor institutions in the network planning
stages with respect to the deployment of CAF-supported
networks. We require ETCs to identify and re-
port on the community anchor institutions that newly
gain access to fixed *17701 broadband service as a res-
ult of CAF support "N168 1 addition, the Wirdline
Competition Bureau will invite further input on the
unique needs of community anchor institutions as it de-
velops a forward-looking cost model to estimate the
cost of serving locations, includinﬁI community anchor
locations, in price cap territori&e.[': 167]

103. Broadband Buildout Obligations. All CAF funding
comes with obligations to build out broadband within an
ETC's service area, subject to certain limitations. The
timing and extent of these obligations varies across the
different CAF mechanisms, and details are discussed in
the specific sections explaining the separate mechan-
isms. However, all broadband buildout obligations for
fixed broadband are conditioned on not spending the
funds to serve customers in areas already served by an
“unsubsidized competitor.” We define an un-
subsidized competitor as a facilities-based provider of
residential terrestrial fixed voice and broadband service.
[FN169]

104. We limit this definition to fixed, terrestrial pro-
viders because we think these limitations will disqualify
few, if any, broadband providers that meet CAF speed,
capacity, or latency minimums for all locations within
relevant areas of comparison, while significantly easing
administration of the definition. For example, the record
suggests that satellite providers are generally unable to
provide affordable voice and broadband service that
meets our minimum capacity requirements without the
aid of a subsidy: Consumer satellite services have lim-
ited capacity allowances today, and future satellite ser-
vices appear unlikely to offer capacity reasonably com-
parable to urban offerings in the absence of universal
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service support.[FNlm] Likewise, while 4G mobile
broadband services may meet our speed requirementsin
many locations, meeting minimum speed and capacity
guarantees is likely to prove challenging over larger
areas, particularly indoors. And because the
performance offered by mobile *17702 services varies
by location, it would be very difficult and costly for a
CAF recipient or the Commission to evaluate whether
such a service met our performance requirements at all
homes and businesses within a study area, census block,
or other required area. A wireless provider that cur-
rently offers mobile service can become an
“unsubsidized competitor,” however, by offering a fixed
wireless service that guarantees speed, capacity, and
latency minimums will be met at all locations with the
relevant area. Taken together, these considerations per-
suade us that the advantages of limiting our definition
of unsubsidized providers outweigh any potential con-
cerns that we may unduly disqualify service providers

Page 24

that otherwise meet our performance requirements. As
mobile and satellite services develop over time, we will
revisit the definition of “unsubsidized competitor” as
warranted. Recognizing the benefits of certainty,
however, we do not anticipate changing the de finition
for the next few years.

**30 105. Summary and Evolution of Technical Char-
acteristics. As set forth in further detail in section VII,
this Order establishes several funding mechanisms with-
in the CAF, each customized to particular user needs
(e.g., fixed vs. mobile voice and broadband) and time
horizons (phases | vs. 11). The technical characteristics
and broadband buildout obligation under each of these
new CAF components can be summarized as follows:

Component of CAF

Broadband Perfor mance Char acter -
istics

Obligation

Price Cap CAF (Phasel)

* Speed of at least 4 Mbps/1 Mbpsto a
specified number of locations, depend-
ing on level of incremental support

Extend broadband to areas lacking
768 kbps according to National
Broadband Map and carrier's best
knowledge; can't use for areas aready
in capital improvements plan or to
fulfill merger commitments or Recov-
ery Act projects.

(Incremental support)

* Latency sufficient for real-time applic-

ations, including Vol P

» Usage at levels comparable to ter-
restrial residential fixed broadband ser-
vice in urban areas

CAF in Price Cap Areas (Phasell)

Speed of at least 4 Mbps/1 Mbps to all
supported locations, with at |east 6
Mbps/1.5 Mbps to a number of suppor-
ted locations to be specified by model

Extend broadband to supported loca-
tions; supported locations do not in-
clude areas where there is an unsub-
sidized competitor offering 4 Mbps/1
Mbps.

« Latency sufficient for real-time applic-

ations, including VolP
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» Usage at levels comparable to ter-
restrial residential fixed broadband ser-

vice in urban areas

Areaswith no terrestrial backhaul

Speed of at least 1 Mbps/256 kbpsin

locations where otherwise would be ob-
ligated to provide 4 Mbps/1 Mbps

Mobility Fund, Phase |

3G (200 kbps/50 kbps minimum at cell  Provide coverage of between 75 and

edge) OR 4G (768 kbps/200 kbps min- 100 percent of road milesin unserved

imum at cell edge)

census blocks.

OR

* Latency sufficient for real-time applic- For Tribal Mobility Fund: Provide

ations

coverage of between 75 and 100 per-
cent of popsin unserved census
blocks within Tribal lands.

 Usage at levels comparable to mobile
3G/4G offerings in urban areas

Figure 1

[ el N B ]

**31*17703 106. Because most of these funding mech-
anisms are aimed at immediately narrowing broadband
deployment gaps, both fixed and mobile, their perform-
ance benchmarks reflect technical capabilities and user
needs that are expected at this time to be suitable for
today and the next few years. However, we
must also lay the groundwork for longer-term evolution
of CAF broadband obligations, as we expect technical
capabilities and user needs will continue to evolve. We
therefore commit to monitoring trends in the perform-
ance of urban broadband offerings through the survey
data we will collect and rural broadband offerings
through the reporting data we will collect, and
to initiating a proceeding no later than the end of 2014
to review our performance requirements and ensure that
CAF continues to support broadband service that is
reasonablxi comparable to broadband service in urban
[FN174]

107. In advance of that future proceeding, we rely on
our predictive judgment to provide guidance to CAF re-
cipients on metrics that will satisfy our expectation that
they invest the public's funds in robust, scalable broad-
band networks. As shown in the chart below, the Na-
tional Broadband Plan estimated that by 2017, average
advertised speeds for residential broadband would be

approximately 5.76 Mbps downstream."” "~ 1 Apply-
ing growth rates measured by Akamai, one finds a pro-
jected average actual *17704 downstream speed by
2017 of 5.2 Mbps, and a projected average actual peak
downstream speed of 6.86 Mbps.

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

*17705 Figure 2l V176l

108. Based on these projections, we establish a bench-
mark of 6 Mbps downstream and 1.5 Mbps upstream for
broadband deploymentsin later years of CAF Phase Il.

2. Measuring and Reporting Broadband

109. We will require recipients of funding to test their
broadband networks for compliance with speed and
latency metrics and certify to and report the results to
the Universal Service Administrative Company (USAC)
[F on an annual basis. These results will
be subject to audit. In *17706 addition, as part of the
federal-state partnership for universal service, we ex-
pect and encourage states to assist us in monitoring and
compliance and therefore require funding recipients to
send a copy of their annual broadband performance re-
port to the relevant state or Tribal government.
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110. Commenters generally supported testing and re-
porting of broadband performance.[FN18O] While some
ﬁgethfrsrf]d only certifications without periodic testing,

we find that requiring ETCs to submit verifi-
able test results to USAC and the relevant state commis-
sions will strengthen the ability of this Commission and
the states to ensure that ETCs that receive universal ser-
vice funding are providing at least the minimum broad-
band speeds, and thereby using support for its intended
purpose as required by section 254(e).

111. We adopt the proposal in the USF-ICC Transform-
ation NPRM that actual speed and latency be measured
on each ETC's access network from the end-user inter-
face to the nearest Internet access point. In Figures 3
and 4 below, we illustrate basic network structure for
terrestrial broadband networks (wired and wireless, re-
spectively). In these diagrams, the end-user interface
end-point would be (5) the modem, the customer
premise equipment typically managed by a broadband
provider as the last connection point to the managed
network, while the nearest Internet access point end-
point would be (2) the Internet gateway, the closest
peering point between the broadband provider and the
public Internet for a given consumer connection. The
results of Commission testing of wired networks sug-
gest that “broadband performance that falls short of ex-
pectations is caused primarily by the segment of an
ISP's network from [[Ef_] Ntilgzc]onsumer gateway to [2] the
ISP's core network.”

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

Figure 3
TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

*17707 Figure 4
**32 *17708 112. In the FNPRM, we seek further com-
ment on the specific methodology ETCs should use to
measure the performance of their broadband services
subject to these general guidelines, and the format in
which funding recipients should report their results.
We direct the Wireline Competition Bureau,
the Wireless Telecommunications Bureau, and the Of-

fice of Engineering and Technology to work together to
refine the methodology for such testing, which we anti-
cipate will be implemented in 2013.

3. Reasonably Comparable Rates for Broadband
Service
113. Section 254(b) of the Act requires the Commission
to base its universal service policies on certain prin-
ciples, including that “[c]onsumers in all regions of the
Nation . . . should have access to telecommunications
and information services . . . that are available at rates
that are reasonably comparable to rates charged for sim-
ilar services in urban areas.” As with voice ser-
vices, for broadband services we will consider rural
rates to be “reasonably comparable” to urban rates un-
der section 254(b)(3) if rural rates fall within a reason-
able range of urban rates for reasonably comparable
broadband service. However, we have never compared
broadband rates for purposes of section 254(b)(3), and
therefore we direct the Bureaus to develop a specific
methodology for defining that reasonable range, taking
into account that retail broadband service is not rate
regulated and that retail offerings may be defined by
FIQI\(I:%B gi)eed usage limits, if any, and other elements.
In the FNPRM, we seek comment on how spe-
cifically to define a reasonable range. 6]

114. We also delegate to the Wireline Competition Bur-
eau and Wireless Telecommunications Bureau the au-
thority to conduct an annual survey of urban broadband
rates, if necessary, in order to derive a national range of
rates for broadband service. We do not cur-
rently have sufficient data to establish such a range for
broadband pricing, and are unaware of any adequate
third-party sources of data for the relevant levels of ser-
vice to be compared. We therefore delegate authority to
the Bureaus to determine the appropriate components of
such a survey. By conducting our own survey, we be-
lieve we will be able to tailor the data specifically to our
need to satisfy our statutory obligation. We require re-
cipients of funding to provide information regarding
their pricing for service offerings, as described *17709
more fully below. We also encourage input
from the states and other stakeholders as the Bureaus
develop the survey.
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VIl. ESTABLISHING THE CONNECT AMERICA
FUND

A. Overview

115. As described more fully below, we establish the
Connect America Fund to bring broadband to unserved
areas, support advanced mobile voice and broadband
networks in rural, insular and high-cost areas; expand
fixed broadband and facilitate reform of the intercarrier
compensation system. In establishing the CAF, we also
set for the first time a firm and comprehensive budget
for the high-cost program.

**33 116. For areas served by price cap companies, we
institute immediate reforms (Phase 1) to streamline and
redirect legacy universal service payments to accelerate
broadband deployment in unserved areas. We also adopt
a longer-term approach (Phase 11) that, starting as soon
as the Wireline Competition Bureau completes work on
a forward-looking broadband cost model, will direct
funds for five years to those areas that are unserved
through the operation of market forces, using a mechan-
ism that combines use of this model and competitive
bidding. We also adopt the necessary measures to trans-
ition carriers from existing support to CAF.

117. For areas served by rate-of-return carriers, we de-
cline to immediately shift support to the model- and
competitive bidding-based mechanism in CAF. Instead,
we reform legacy support mechanisms for rate-of-return
carriers to begin the transition towards a more incent-
ive-based form of regulation with better incentives for
efficient operations. In the accompanying FNPRM, we
seek further comment on how best to ensure a predict-
able path forward for rate-of-return companies to extend
broadband.

118. Within CAF, we also establish support for mobile
voice and broadband services in recognition of the fact
that promoting the universal availability of advanced
mobile services is a vital component of the Commis-
sion's universal service mission. We establish the Mo-
bility Fund as part of CAF to first provide one-time sup-
port (Phase I) to immediately accelerate deployment of
networks for mobile broadband services in unserved
areas, and then provide ongoing support (Phase Il) to

expand and sustain mobile voice and broadband service
in communities in which service would be unavailable
absent federal support. We also set forth the necessary
transition for carriers receiving support today under the
legacy rules.

119. Finally, to ensure that Americans living in the most
costly areas in the nation can obtain affordable broad-
band through alternative technology platforms, includ-
ing satellite and unlicensed wireless, the CAF also in-
cludes dedicated funding for extremely high cost areas,
which will be disbursed through a market-based mech-
anism.

120. Through these coordinated mechanisms, the CAF
will immediately begin making available broadband and
advanced mobile services to unserved American homes,
businesses, and community anchor institutions, while
transitioning universal service to an efficient, techno-
logy-neutral system that uses tools, including competit-
ive bidding, to ensure that scarce public resources sup-
port the best possible communications services for rural
Americans. Given the disparate treatment of different
carriers and technologies under legacy rules, it is not
practicable to transition immediately all components of
the program to competitive-bidding principles. But the
approach we take today provides us the opportunity to
see the application of these principles in practice and
evaluate their effectiveness, creates a transition period
for carriers to adapt to more incentive-based ap-
proaches, and allows time for new technologies, new
competitors, and consumer demand to continue to
evolve and mature.

*17710 B. The Budget

**34 121. Background. Many individual mechanisms
within the high-cost program function under fixed
budgets under the current system. The high-
cost program as a whole, however, has never had a
budget. In the USF-ICC Transformation NPRM, the
Commission noted its commitment to controlling the
size of the universal service fund. The Com-
mission sought comment on setting an overall budget
for the CAF such that the sum of the CAF and any ex-
isting legacy high-cost support mechanisms (however
modified in the future) in a given year would remain
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equal to current funding levels. The Broadband Plan
similarly recommended that the “FCC should aim to
keep the overall size of the fund close to its current size
(in 2010 dollars).” [FN19L

122. In response, a broad cross-section of interested
stakeholders, including consumer groups, state regulat-
ors, current recipients of funding, and those that do not
currently receive funding, agreed that the Commission
should establish a budget for the overall high-cost pro-
gram, with many urging the Commission to set that
budget at $4.5 billion per year, the estimated size of the
program in fiscal year (FY) 2011. Some argue
that we shoult[:iFal\xlji)gé ]a hard cap to ensure that budget is
not exceeded.

123. Discussion. For the first time, we now establish a
defined budget for tFENhigﬁjcost component of the uni-
versal service fund. We believe the establish-
ment of such a budget will best ensure that we have in
place “specific, predictable, and sufficient” funding
mechanisms to achieve our universal service objectives.
[FN135] We are today taking important steps to control
costs and improve *17711 accountability in USF, and
our estimates of the funding necessary for components
of the CAF and legacy high-cost mechanisms represent
our predictive judgment as to how best to allocate lim-
ited resources at this time. We anticipate that we may
revisit and adjust accordingly the appropriate size of
each of these programs by the end of the six-year period
we budget for today, based on market developments, ef-
ficiencies realized, and further evaluation of the effect
of these programs in achieving our goals.

124. Importantly, establishing a CAF budget ensures
that individual consumers will not pay more in contribu-
tions due to the reforms we adopt today. Indeed, were
the CAF to significantly raise the end-user cost of ser-
vices, it could undermine our broader policy objectives
to promote broadband and mobile deployment and ad-
option. As we explained with respect to the budget for
the Schools and Libraries program, we “must balance
[our] desire to ensure that schools and libraries have ac-
cess to valuable communications opportunities with the
need to ensure that consumer rates for communications
services remain affordable. End users ultimately bear

the cost of wfgorting universal service, through carrier
»[FN196]
charges.

125. We therefore establish an annual funding target,
set at the same level as our current estimate for the size
of the high-cost program for FY 2011, of no more than
$4.5 hillion. This budgetary target will remain in place
until changed by a vote of the Commission. We believe
that setting the budget at this year's support levels will
minimize disruption and provide the greatest certainty
and predictability to all stakeholders. We do not find
that amount to be excessive given the reforms we adopt
today, which expand the high-cost program in important
ways to promote broadband and mobility; facilitate in-
tercarrier compensation reform; and preserve universal
voice connectivity. At the same time, we do not believe
a higher budget is warranted, given the substantial re-
forms we concurrently adopt to modernize our legacy
funding mechanisms to address long-standing ineffi-
ciencies and wasteful spending. We conclude that it is
appropriate, in the first instance, to evaluate the effect
of these reforms before adjusting our budget.

**35 126. The total $4.5 billion budget will include
CAF support resulting from intercarrier compensation
reform, as well as new CAF funding for broadband and
wp[DFol\rltlfQ% legacy programs during a transitional peri-
od As part of this budget, we will provide
$500 million per year in support through the Mobility
Fund, of which up to $100 million in funding will be re-
served for Tribal lands. We will also provide at |east
$100 million to subsidize service in the highest cost
areas. The remaining amount -- approximately $4 bil-
lion -- will be divided between areas served by price
cap carriers and areas served by rate-of-return carriers,
with no more than $1.8 bhillion available annually for
price cap territories after a transition period and up to
$2 billion available annually for rate-of-return territor-
ies, including, in both instances, intercarrier compensa-
tion recovery. We also institute a number of safeguards
in this new *17712 framework to ensure that carriers
that warrant additional funding have the opportunity to
petition for such relief. Although we expect that in
some years CAF may distribute less than the total
budget, and in other years slightly more, we adopt
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mechanisms later in this Order to keep the contribution
burden at no more than $4.5 billion per year, plus ad-
ministrative expenses, notwithstanding variations on the
distribution side. FN198] Meanwhile, we will closely
monitor the CAF mechanisms for longer-term consist-
ency with the overall budget goal, while ensuring the
budget remains at appropriate levels to satisfy our stat-
utory mandates.

C. Providing Support in Areas Served by Price Cap
Carriers

127. More than 83 percent of the approximately 18 mil-
lion Americans who lack access to fixed broadband live
in price cap study areas. As afirst step to deliv-
ering robust, scalable broadband to these unserved
areas, the first phase of the CAF will provide the oppor-
tunity for price cap carriers to begin extending broad-
band service to hundreds of thousands of unserved loca-
tionsin their territories. In the second phase of the CAF,
we will use a combination of a forward-looking broad-
band cost model and competitive bidding to efficiently
support deployment of networks providing both voice
and broadband service for a five-year period. Before
2018, we will determine how best to further expand the
use of market-based mechanisms, such as competitive
bidding, to fulfill our universal service mandate in the
most efficient and fiscally responsible manner.

1. Immediate Steps To Begin Rationalizing Support
LevelsFor Price Cap Carriers
128. In this section, we begin the process of transition-
ing high cost support for price cap carriers to the CAF
by establishing CAF Phase |. In CAF Phase I, we freeze
support under our existing high-cost support mechan-
isms-HCLS, SNA, safety valve, HCMS, LSS, IAS, and
ICLS—f[c|>:r I\PZrb%(]a cap carriers and their rate-of-return af-
filiates. We will now call this support “frozen
high-cost support.” In addition, to spur the *17713 de-
ployment of broadband in unserved areas, we allocate
up to $300 million in additional support to such carriers,
distributed through the mechanism described below;
we call this component of CAF Phase | support
“incremental support.”

**36 129. In establishing CAF Phase |, we set the stage
for a full transition to a system where support in price

cap territories is determined based on competitive bid-
ding or the forward-looking costs of a modern multi-
purpose network. The reforms we adopt today represent
an important step away from distinctions based on
whether a company is classified as a rural carrier or a
non-rural carrier--distinctions that, for the purposes of
calculating universal service support, are artifacts of our
rules rather than required by the Act. Instead, we estab-
lish two pathways for how support is determined--one
for companies whose interstate rates are regulated under
price caps, and the other for those whose interstate rates
are regulated under rate-of-return. We make conforming
changes to our Part 54 rules as necessary to reflect that
frame'work.[':'\|202 Consistent with our goal of provid-
ing support to price cap companies on a forward-1ook-
ing cost basis, rather than based on embedded costs, we
will, for the purposes of CAF Phase |, treat as price cap
carriers the rate-of-return operating companies that are
affiliated with holding companies for which the major-
ity of access lines are regulated under price caps. That
is, we will freeze their universal service support and
consider them as price cap areas for the pl[Jlr:p')\?zsg:sg]of our
new CAF Phase | distribution mechanism.

130. Background. Historically, the Commission's in-
trastate universal service programs have distinguished
between companies classified as “rural” and “non-rural”
carriers, with the former eligible for high-cost loop sup-
port (HCLS) and the latter eligible for high-cost model
support (HCMYS). The term “rural telephone
company,” however, as defined by the Act, does not
simply mean a carrier that serves rural areas. ol
Rather, a rural telephone company, generally speaking,
is arelatively small telephone company that only serves
rural areas. Many “non-rural” carriers serve both urban
and rural areas. In fact, price cap companies, which
largely are classified as non-rural companies, today
serve more than 83 percent of the people that lack
broadband, many of whom live in areas that are just as
Iow-del["nF"Ely2 0an6]d remote as areas served by rural com-
panies. Today, *17714 some price cap carriers
meet the Act's definition of a rural telephone company
and are eligible for HCLS, while others do not and are
eligible for HCMS. In addition, at least some price cap
carriers currently receive support from each of the other
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hli:?\lh-cost support mechanisms: LSS, IAS, and ICLS.
[FN207]

131. In response to the USF/ICC Transformation NPRM
, Several price cap carriers proposed, as a transitional
measure, to provide support to price cap carriers based
on a simplified forward-looking estimate of the costs of
serving each wire center, without averaging such costs
on a statewide basis_as the current non-rural support
mechanism does. We sought further comment
on this proposal in the August 3 Public Notice.

We also specifically requested comment on the amount
of support that should be distributed under such a mech-
anism and the public interest obliﬁ:ations that should at-

o N210]
tach to recipients of such support.

**37 *17715 132. Discussion. Below, we adopt a
framework for the Connect America Fund that will
provide support in price cap territories based on a com-
bination of competitive bidding and a forward-looking
cost model. Developing and implementing such a cost
model with appropriate opportunities for public inspec-
tion and comment and finalizing the rules for competit-
ive bidding are expected to take ayear or more. In order
to immediately start to accelerate broadband deploy-
ment to unserved areas across America, we modify our
rules to provide support to price cap carriers under a
transitional distribution mechanism, CAF Phase .

133. Specifically, effective January 1, 2012, we freeze
all support under our existing high-cost support mech-
anisms, HCLS, forward-looking model support
(HCMYS), safety valve support, LSS, IAS, and ICLS, on
a study area basis for price cap carriers and their rate-
of-return affiliates. On an interim basis, we will provide
frozen high-cost support to such carriers equal to the
amount of support each carrier received in 2011 in a
given study area. Frozen high-cost support will
be reduced to the extent that a carrier's rates for local
voice service fall below an urban local rate floor that we
adopt below to limit universal service support where
In(Total cost)
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there are artificially low rateﬁ.[FNZB] In addition to
frozen high-cost support, we will distribute up to $300
million in incremental support to price cap carriers and
their rate of return affiliates using a simplified forward-
looking cost estimate, based on our existing cost model.

134. This simplified, interim approach is based on a
proposal in the record from several carriers.[FN214]
Support will be determined as follows: First, a forward-
looking cost estimate will be generated for each wire
center served by a price cap carrier. Our existing for-
ward-looking cost model, designed to estimate the costs
of providing voice service, generates estimates only for
wire centers served by non-rural carriers; it cannot be
applied to areas served by rural carriers without obtain-
ing additional data from those carriers. The simplest,
guickest, and most efficient means to provide support
solely based on forward-looking costs for both rural and
non-rural price cap carriersis to extend the existing cost
model by using an equation designed to reasonably pre-
dict the output of the existing model for wire centers it
already applies to, and apply it to data that are readily
available for wire centers in all areas served by price
cap carriers and their affiliates, including areas the cur-
rent model does not apply to.[ Three price cap
carriers submitted an estimated cost equation that was
derived through a regression analysis of support
provided under the existing high-cost model, and they
submitted, under protective order, the data necessary to
replicate their analysis. No commenter objected
to the proponents cost-estimation *17716 function.
[FN217] Following our own assessment of the regres-
sion analysis and the proposed cost-estimation function,
we conclude that the proposed function will serve our
purpose well to estimate costs on an interim basis in
wire centers now served by rural price cap carriers, and
we adopt it. That cost-estimation function is defined as:

=7.08 + 0.02 * In(distance to nearest central officein feet +

1

- 0.15 * In(number of households + businesses in the wire
center + 1)
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**38 135. The output of the cost-estimation function
will be converted into dollars and then further converted
into a per-location cost in the wire center. The resulting
per-location cost for each wire center will be compared
to a funding threshold, which, as explained below, will
be determined by our budget constraint. Support will be
calculated based on the wire centers where the cost for
the wire center exceeds the funding threshold. Specific-
ally, the amount by which the per-location cost exceeds
the funding threshold will be multiplied by the total
number of household and business locations in the wire
center.

136. The funding threshold will be set so that, using the
distribution process described above, all $300 million of
incremental support potentially available under the
mechanism would be alocated. We delegate to the
Wireline Competition Bureau the task of performing the
calculations necessary to *17717 determine the support
amounts and selecting any necessary data sources for
that task.[FN218] The Bureau will announce increment-
al support amounts via Public Notice; we anticipate the
Bureau will complete its work and announce such sup-
port amounts on or before March 31, 2012. USAC will
disburse CAF Phase | funds on its customary schedule.
[FN219]

137. CAF Phase | incremental support is designed to
provide an immediate boost to broadband deployment in
areas that are unserved by any broadband provider. Car-
riers have been steadily expanding their broadband foot-
prints, funded through a combination of support
provided under current mechanisms and other sources,
and we expect such deployment will continue. We in-
tend for CAF Phase | to enable additional deployment
beyond what carriers would otherwise undertake, absent
this reform. Thus, consistent with our other reforms, we
will require carriers that accept incremental support un-
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der CAF Phase | to ngeet concrete broadband deploy-
ment obligati ons.[ ]

138. Specifically, the Bureau will calculate, on a hold-
ing company basis, how much CAF Phase | incremental
support price cap carriers are eligible for. Carriers may
elect to receive all, none, or a portion of the incremental
support for which they are eligible. A carrier accepting
incremental support will be required to deploy broad-
band to a number of locations equal to the amount it ac-
cepts divided by $775. For example, a carrier projected
to receive $7,750,000 will be permitted to accept up to
that amount of incremental support. If it accepts the full
amount, it will be required to deploy broadband to at
least 10,000 unserved locations, if it accepts
$3,875,000, it will be required to deploy broadband to
at least 5,000 unserved locations. To the extent incre-
mental support is declined, it may be used in other ways
to advance our broadband objectives pursuant to our
statutory authority.

*17718 139. Our objective is to articulate a measurable,
enforceable obligation to extend service to unserved
locations during CAF Phase I. For this interim program,
we are not attempting to identify the precise cost of de-
ploying broadband to any particular location. Instead,
we are trying to identify an appropriate standard to spur
immediate broadband deployment to as many unserved
locations as possible, given our budget constraint. In
this context, we find that a one-time support payment of
$775 per unserved location for the purpose of calculat-
ing broadband deployment obligations for companies
that elect to receive additional support is appropriate.

**39 140. To develop that performance obligation, we
considered broadband deployment projects undertaken
FI)—{NaZEné?_Si zed price cap carrier under the BIP program.

The average per-location cost of deployment
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for those projects--including both the public contribu-
tion and the company's own capital contribution--was
$557, significantly lower than the $775 per-
location amount--which does not include any company
contribution--we adopt today. We note that our analysis
indicated that the per-location cost for deployments fun-
ded through the BIP program varied considerably. In
addition, we observe that the BIP program's require-
ments differ from the requirements we adopt here. Spe-
cifically, carriers could obtain BIP funding for improv-
ing service to underserved locations as well as deploy-
ing to unserved locations, while carriers can meet their
CAF Phase | deployment obligation[sFoNn2I¥4l‘])y deploying
broadband to unserved locations. For these
reasons, while we find this average per-location cost to
be relevant, we decline to set our requirement at a per-
location cost of $557.

141. In addition, we considered data from the analysis
done as part of the National Broadband Plan. The cost
model used in developing the National Broadband Plan
estimated that the median cost of upgrading existing un-
served homes is approximately $650 to $750, with ap-
proximately 3.5 million locations whose upgrade cost is
below that figure.

142. Commission staff also conducted an analysis using
the ABC plan cost model, which *17719 calculates the
cost of deploying broadband to unserved locations on a
census block basis. Commission staff estimated
that the median cost of a brownfield deployment of
broadband to low-cost unserved census blocks is $765
per location (i.e., there are 1.75 million unserved, low-
cost locations in areas served by price cap carriers with
costs below $765); the cost of deploying broadband to
the census block at the 25th percentile of the cost distri-
bution is approximately $530 per location (under this
analysis, there are 875,000 such locations whose cost is
below $530).[ Although, as discussed below, we
do not adopt the proposed cost model to calculate sup-
port amounts for CAF Phase Il, these estimates
provide additional data points to consider.

143. In addition, we note that several carriers placed es-
timates of the per-location cost of extending broadband
to unserved locations in their respective territories into

the record.[Fszg] While several carriers claim that the
cost to serve unserved locations is higher than the figure
we adopt today, those estimates did not provide sup-
porting data sufficient to fully evaluate them.

144. Taking into account all of these factors, including
the cost estimates developed in the course of BIP ap-
plications as well as the flexibility we provide to carri-
ers accepting such funding to determine where to de-
ploy and our expectation that carriers will supplement
incremental support with their own investment, we con-
clude that the $775 per unserved location figure repres-
ents a reasonable *17720 estimate of an interim per-
formance obligation for this one-time support. We also
emphasize that CAF Phase | incremental support is op-
tional-- carriers that cannot meet our broadband deploy-
ment requirement may decline to accept incremental
support or may choose to accept only a portion of the
amount for which they are eligible.

**40 145. We find that, in this interim support mechan-
ism, setting our broadband deployment obligations
based on the costs of deploying to lower-cost wire cen-
ters that would not otherwise be served, even though we
base support on the predicted costs of the highest-cost
wire centers, is reasonable because we are trying to ex-
pand voice and broadband availability as much and as
quickly as possible. We distribute support based on the
costs of the highest-cost wire centers because the ulti-
mate goal of our reforms is to ensure that all areas get
broadband-capable networks, whether through the oper-
ation of the market or through support from USF. In this
interim mechanism, we distribute funding to those carri-
ers that provide service in the highest-cost areas be-
cause these are the areas where we can be most confid-
ent, based on available information, that USF support
will be necessary in order to realize timely deployment.
Thus, we can be confident we are allocating support to
carriers that will need it to deploy broadband in some
portion of their service territory. At the same time, to
promote the most rapid expansion of broadband to as
many households as possible, we wish to encourage car-
riers to use the support in lower-cost areas where there
is no private sector business case for deployment of
broadband, to the extent carriers also serve such areas.
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Although at this time we lack data sufficient to identify
these areas, we can encourage this use of funding by
setting the deployment requirement based on our overall
estimate of upgrade costs in lower cost unserved areas,
while providing carriers flexibility to allocate funding
to these areas, rather than the highest cost wire centers
identified by the cost-estimation equation. Accordingly,
while we allocate CAF Phase | support on the basis of
carriers service to the highest-cost areas, we allow car-
riers to use that support in lower-cost areas, and we size
their deployment obligations accordingly. We note that,
historically, carriers have always been able to use sup-
port in wire centers other than the ones for which sup-
port is paid, and nothing in the Act constrains that flex-
ibility such that it applies only within state boundaries.
Accordingly, in the context of this interim mechanism,
we will permit carriers to continue to have such flexibil-

ity.

146. Within 90 days of being informed of the amount of
incremental support it is eligible to receive, each carrier
must provide notice to the Commission, the Adminis-
trator, the relevant state or territorial commission, and
any affected Tribal government, identifying the amount
of support it wishes to accept and the areas by wire cen-
ter and census block in which the carrier intends to de-
ploy broadband to meet its obligation, or stating that the
carrier_declines to accept incremental support for that
Carriers accepting incremental support
must make the following certifications. First, the carrier
must certify that deployment funded through CAF
Phase | incremental support will occur in areas shown
on the most current version of the National Broadband
Map as unserved by fixed broadband with a minimum
speed of 768 kbps downstream and 200 kbps upstream,
and that, to the best of the carrier's knowledge, are, in
fact, unserved by fixed broadband at those speeds.
[FN231] Second, the carrier must certify that the
*17721 carrier's current capital improvement plan did
not already include plans to complete broadband de-
ﬁI:c')\Y%%?t to that area within the next three years,
and that CAF Phase | incremental support will
not be used to satisfy an[¥:,r\1l1%%jar commitment or simil-
ar regulatory obligation.

**41 147. Carriers must complete deployment to no
fewer than two-thirds of the required number of loca-
tions within two years, and all required locations within
three years, after filing their notices of acceptance. Car-
riers must provide a certification to that effect to the
Commission, the Administrator, the relevant state or
territorial commission, and any affected Tribal govern-
ment, as part of their annual certifications pursuant to
new section 54.313 of our rules, following both the two-
thirds and completion milestones. To fulfill their de-
ployment obligation, carriers must offer broadband ser-
vice of at least 4 Mbps downstream and 1 Mbps up-
stream,[FN234] with latency sufficiently low to enable
the use of real-time communications, including VolP,
and with usage limits, if any, that are reasonably com-
ﬁg{\ja%%]to those for comparable services in urban areas.

Carriers failing to meet a deployment mile-
stone will be required to return the incremental support
distributed in connection with that deployment obliga-
tion and will be potentially subject to other penalties,
including additional forfeitures, as the Commission
deems appropriate. If a carrier fails to meet the two-
thirds deployment milestone within two years and re-
turns *17722 the incremental support provided, and
then meets its full deployment obligation associated
with that support by the third year, it will be eligible to
have support it returned restored to it.

148. Our expectation is that CAF Phase Il will begin on
January 1, 2013. However, absent further Commission
action, if CAF Phase |1 has not been implemented to go
into effect by that date, CAF Phase | will continue to
provide support as follows. Annually, no later than
December 15, the Bureau will announce via Public No-
tice CAF Phase | incremental support amounts for the
next term of incremental support, indicating whether
support will be allocated for the full year or for a short-
er term. We delegate to the Wireline Competition Bur-
eau the authority to adjust the term length of increment-
al support amounts, and to pro-rate obligations as ap-
propriate, to the extent Phase |1 CAF is anticipated to be
implemented on a date after the beginning of the calen-
dar year. The amount of incremental support to be dis-
tributed during a term will be calculated in the manner
described above, based on allocating $300 million
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through the incremental support mechanism, but that
amount will be reduced by afat:'t:oNrZe:%jal to the portion
of ayear that the term will last. Within 90 days
of the beginning of each term of support, carriers must
provide notice to the Commission, the relevant state
commission, and any affected Tribal government,
identifying the amount of support it wishes to accept
and the areas by wire center and census block in which
the carrier intends to deploy broadband or stating that
the carrier declines to accept incremental support for
that term, with the same certification requirements de-
scribed above.[':'\123

149. CAF Phase | will also begin the process of trans-
itioning all federal high-cost support to price cap carri-
ers to supporting modern communications networks
capable of supporting voice and broadband in areas
without an unsubsidized competitor. Effective January
1, 2012, we require carriers to use their frozen high-cost
support in a manner consistent with achieving universal
availability of voice and broadband. If CAF Phase |l has
not been implemented to go into effect on or before
January 1, 2013, we will phase in a requirement that
carriers use such support for building and operating
broadband-capable networks used to offer their own re-
tail service in areas substantially unserved by an unsub-
sidized competitor.[ ]

**42 *17723 150. Specificaly, in 2013, al carriers re-
ceiving frozen high-cost support must use at least one-
third of that support to build and operate broadband-cap-
able networks used to offer the provider's own retail
broadband service in areas substantially unserved by an
unsubsidized competitor. ] For 2014, at least
two-thirds of the frozen high-cost support must be used
in such fashion, and for 2015 and subsequent years, all
of the frozen high-cost support must be spent in such
fashion. Carriers will be required to certify that they
have spent frozen high-cost support consistent with
these requirements in their annual filings pursuant to
new section 54.313 of our rules.

151. These interim reforms to our support mechanisms
for price cap carriers are an important step in the trans-
ition to full implementation of the Connect America
Fund. While we intend to complete implementation of

the CAF rapidly, we find that these interim reforms of-
fer immediate improvements over our existing support
mechanisms. First, existing support for price cap carri-
ers will be frozen and no longer calculated based on em-
bedded costs. Rather, we begin the process of trans-
itioning al high-cost support to forward-looking costs
and market-based mechanisms, which will improve in-
centives for carriers to invest efficiently. Second, these
reforms begin the process of eliminating the distinction,
for the purposes of calculating high-cost support,
between price cap carriers that are classified as rural
and those that are classified as non-rural, a classifica-
tion that has no direct or necessary relation to the cost
of providing voice and broadband services. In this way,
our support mechanisms will be better aligned with the
text of section 254, which directs us to focus on the
needs of consumers in “rural, insular, and high cost
areas’ 2 but makes no reference to the classifica-
. . FN241 .

tion of the company receiving support. In addi-
tion, we note that the reforms we adopt today, which in-
clude providing immediate support to spur broadband
deployment, can be implemented quickly, without the
need to overhaul an admittedly dated cost model that
does not reflect modern broadband network architec-
treFN242] Thys although the simplified interim
mechanism is imperfect in some respects, it will allow
us to begin providing additional support to price cap
carriers on a more efficient basis, while spurring imme-
diate and material broadband deployment pending im-
plementation of CAF competitive bidding- and model-
based support for price cap areas.[FN243]

152. No Effect on Interstate Rates. Historically, IAS
was intended to replace allowable common line reven-
ues that otherwise are not recovered through SLCs,
while some carriers received frozen ICLS because, due
to the timing of their conversléltzlnzzﬁ1r ]Drice cap regulation,
they could not receive IAS.[ We note that many
price cap carriers did not object to the elimination of the
IAS mechanism, as long is it did not occur before the
implementation of CAF. We have no indication
that these price cap * 17724 carriers expect to raise their
SLCs, presubscribed interexchange carrier charges, or
other interstate rates as a result of any reform that
would eliminate |AS. For clarity, however, we specific-
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ally note that while carriers receive support under CAF
Phase |, the amount of their frozen high cost support
equal to the amount of 1AS for which each carrier was
eligible in 2011 as being received under IAS, including,
but not limited to, for the purposes of calculating inter-
state rates will be treated as IAS for purposes of our ex-
isting rules. To the extent that a carrier believes that it
cannot meet its obligations with the revenues it receives
under the CAF and ICC reforms, it may avail itself of
the total cost and earnings review process described be-
low

**43 153. Elimination of State Rate Certification Fil-
ings. Under section 54.316 of our existing rules, states
are required to certify annually whether residential rates
in rural areas of their state served by non-rural carriers
are reasonably comparable to urban rates nationwide.
[FN247] As part of the reforms we adopt today,
however, we require carriers to file rate information dir-
ectly with the Commission. For this reason, we
conclude that continuing to impose this obligation on
the states is unnecessary, and we relieve state commis-
sions of their obligations under that provision.

154. Hawaiian Telcom Petition for Waiver. Hawaiian
Telcom, anon-rural price cap incumbent local exchange
carrier, previously sought a waiver of certain rules relat-
ing to the support to which it would be entitled under
the high-cost model. As Hawaiian Telcom ex-
plained, it received no high-cost model support at all
because support under the model was based not on the
estimated costs of individual wire centers but rather the
statewide average of the costs of all individual wire cen-
ters included in the model. In its petition,
Hawaiian Telcom requested that its support under the
model be determined on a wire center basis, without re-
gard to the statewide average of estimated costs calcu-
lated under the high-cost model.[':NZ ]

155. In light of the reforms we adopt today for support
to price cap carriers, we deny the Hawaiian Telcom pe-
tition. We note that our reforms are largely consistent
with the thrust of Hawaiian Telcom's petition. Phase 11
support will not involve statewide averaging of costs
determined by a model, but instead will be determined
on a much more granular basis. In Phase I, we adopt, on

an interim basis, a new method for distributing support
to price cap carriers. While we freeze existing support,
we provide incremental support to price cap carriers
through a mechanism that, consistent with Hawaiian
Telcom's proposal, identifies carriers serving the
highest-cost wire centers but does not average wire cen-
ter costsin *17725 a state. We therefore believe that the
reforms we adopt today will achieve the relief Hawaiian
Telcom seeks in its waiver petition and that, to the ex-
tent they do not, Hawaiian Telcom may seek additional
targeted support through a request for waiver.

2. New Framework for Ongoing Support in Price
Cap Territories

156. In this section, we adopt Phase 11 of the Connect
America Fund: a framework for extending broadband
to millions of unserved locations over a five-year peri-
od, including households, businesses, and community
anchor institutions, while sustaining existing voice and
broadband services. CAF Phase Il will have an annual
budget of no more than $1.8 billion. To distribute this
funding, we will use a combination of competitive bid-
ding and a new forward-looking model of the cost of
constructing modern multi-purpose networks. Using the
model, we will estimate the support necessary to serve
areas where costs are above a specified benchmark, but
below a second “extremely high-cost” benchmark. The
Commission will offer each price cap ETC a model-
derived support amount in exchange for a commitment
to serve all locations in its service territory in a state
that, based on the model, fall within the high-cost range
and are not served by a competing, unsubsidized pro-
vider. As part of this state-level commitment, the ETC
will be required to ensure that the service it offers meets
specified voice and broadband performance criteria. In
areas where the price cap ETC refuses the state-level
commitment, support will be determined through a
competitive bidding mechanism.

**44 157. In order to expedite adoption of the model to
determine statewide support amounts in price cap areas,
we delegate to the Wireline Competition Bureau the
task of selecting a specific engineering cost model and
associated inputs that meet the criteria specified below.
We anticipate adoption of the selected model by the end
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of 2012 for purposes of providing support beginning
January 1, 2013.

a. Budget for Price Cap Areas

158. Within the total $4.5 billion annual budget, we set
the total annual CAF budget for areas currently served
by price cap carriers at no more than $1.8 hillion for a
five-year period. In 2010, the most recent year
for which complete disbursement data are available,
price cap carriers and their rate-of-return affiliates re-
ceived approximately $1.076 billion in support.
Collectively, more than 83 percent of the unserved loca-
tions in the nation are in price cap areas, yet
such areas currently receive approximately 25 percent
of high-cost support. 256

159. We conclude that increased support to areas served
by price cap carriers, coupled with rigorous, enforceable
deployment obligations, is warranted in the near term to
meet our universal service mandate to unserved con-
sumers residing in these communities. At the same time,
we seek to balance many competing demands for uni-
versal service funds, including the need to extend ad-
vanced mobile services and to preserve and advance
universal service in areas currently served by rate-
of-return companies. Budgeting up to $1.8 billion for
price cap territories, in our judgment, represents a reas-
onable *17726 balance of these considerations. We also
stress that these subsidies will go to carriers serving
price cap areas, not necessarily incumbent price cap car-
riers. Before 2018, we will re-evaluate the need for on-
going support at these levels and determine how best to
drive support to efficient levels, given consumer de-
mand and technological developments at that time.

b. Price Cap Public Interest Obligations

160. Price cap ETCs that accept a state-level commit-
ment must provide broadband service that is reasonably
comparable to terrestrial fixed broadband service in urb-
an America. Specifically, price cap ETCs that receive
model-based CAF support will be required, for the first
three years they receive support, to offer broadband at
actual speeds of at least 4 Mbps downstream and 1
Mbps upstream, with latency suitable for real-time ap-
plications, such as Vol P, and with usage capacity reas-
onably comparable to that available in comparable of-

ferings in urban areas. By the end of the third year,
ETCs must offer at least 4 Mbps/1 Mbps broadband ser-
vice to at least 85 percent of their high-cost locations --
including locations on Tribal lands -- covered by the
state-level commitment, as described below. By the end
of the fifth year, price cap ETCs must offer at least 4
Mbps/1 Mbps broadband service to all supported loca-
tions, and at least 6 Mbps/1.5 Mbps to a number of sup-
ported locations to be specified.

**45 161. We establish the 85 percent third-year mile-
stone to ensure that recipients of funding remain on
track to meet their performance obligations. While a
number of parties agreed generally with the concept of
setting specific, enforceable interim milestones to safe-
guard the use of public funds, there are few
concrete suggestions in the record on what those inter-
mediate deadlines should be. We agree with the State
Members of the Joint Board that there should be inter-
mediate milestones for_the required broadband deploy-
ment obligations. We set an initial requirement
of offering broadband to at least 85 percent of supported
locations by the end of the third year, and to all suppor-
ted locations by the end of the fifth year.[FN259] As set
forth more fully below, recipients of funding
will be required annually to report on their progress in
extending broadband throughout their areas and must
meet the interim deadline established for the third year,
or face loss of support.

162. Before the end of the fifth year, we expect to have
reviewed our minimum broadband performance metrics
in light of expected increases in speed, and other broad-
band characteristics, in the intervening years. Based on
the information before us today, we expect that con-
sumer usage of applications, including those for health
and education, may evolve over the next five years to
require speléalt\jls2 gil?her than 4 Mbps downstream/1 Mbps
upstream.[ For this reason, we expect ETCs to
build robust, scalable networks that will provide speeds
of at least 6 Mbps/1.5 Mbps to a number of supported
locations to be determined in the model development
process, as set forth more fully below.

163. After the end of the five-year term of CAF Phase
I, the Commission expects to be distributing all CAF
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support in price cap areas pursuant to a market-based
mechanism, such as *17727 competitive bidding.
[FN262] However, if such a mechanism is not imple-
mented by the end of the five-year term of CAF Phase
[, the incumbent ETCs will be required to continue
providing broadband with performance characteristics
that remain reasonably comparable to the performance
characteristics of terrestrial fixed broadband service in
urban America, in exchange for ongoing CAF Phase |1
support.

c. Methodology for Allocating Support

164. Background. In the USF/ICC Transformation
NPRM, the Commission sought comment on alternative
approaches for determining CAF recipients and appro-
priate amounts of ongoing CAF support that would re-
place all existing high-cost funding. Under one
option, the Commission proposed to use a competitive
bidding mechanism to award funding to one provider
per geographic area in al areas designated to receive
CAF support.[FN264] Under another option, the Com-
mission proposed to offer the current carrier of last re-
sort in each service area (typically an incumbent tele-
phone company) aright of first refusal to serve the area
for an ongoing amount of annual support based on afor-
ward-looking cost model, with ongoing support awar-
ded through a competitive bidding mechanism where
the right of first refusal was refused.lFN2%°! we also
sought comment on limiting the full transition to the
CAF to a subset of geographic areas, such as those
served by price cap companies, while continuing to
provide ongoing support to smaller, rate-of-return com-
panies based on reasonable actual investment. ]

**46 165. Discussion. We conclude that the Connect
America Fund should ultimately rely on market-based
mechanisms, such as competitive bidding, to ensure the
most efficient and effective use of public resources.
However, the CAF is not created on a blank slate, but
rather against the backdrop of a decades-old regulatory
system. The continued existence of legacy obligations,
including state carrier of last resort obligations for tele-
phone service, complicate the transition to competitive
bidding. In the transition, we seek to avoid consumer
disruption--including the loss of traditional voice ser-

vice-- while getting robust, scalable broadband to sub-
stantial numbers of unserved rural Americans as quickly
as possible. Accordingly, we adopt an approach that en-
ables competitive bidding for CAF Phase Il support in
the near-term in some price cap areas, while in other
areas holding the incumbent carrier to broadband and
other public interest obligations over large geographies
in return for five years of CAF support.

166. Specifically, we adopt the following methodol ogy
for providing CAF support in price cap areas. First, the
Commission will model forward-looking costs to estim-
ate the cost of deploying broadband-capable networks
in high-cost areas and identify at a granular level the
areas where support will be available. Second, using the
cost model, the Commission will offer each price cap
LEC annual support for a period of five years in ex-
change for a commitment to offer voice across its ser-
vice territory within a state and broadband service to
supported locations within that service territory, subject
to robust ﬁ%ﬁlzig%]nterest obligations and accountability
standards. Third, for all territories for which
price cap LECs decline to make that commitment, the
Commission will award ongoing support through a
* 17728 competitive bidding mechanism.

167. Determination of Eligible Areas. We will use afor-
ward-looking cost model to determine, on a census
block or smaller basis, areas that will be eligible for
CAF Phase |1 support. In doing so, we will al-
locate our budget of no more than $1.8 billion for price
cap areas to maximize the number of expensive-to-serve
residences, businesses, and community anchor institu-
tions that will have access to modern netWIQI{lkzs6 8rovid—
ing voice and robust, scalable broadband.[ ] S

cifically, we will use the model to identify those census
blocks where the cost of service is likely to be higher
than can be supported through reasonable end-user rates
alone, and, therefore, should be eligible for CAF sup-
port. We will also use the model to identify, from
among these, a small number of extremely high-cost
census blocks that should receive funding specifically
set aside for remote and_extremely high-cost areas, as
described below, rather than receiving CAF
Phase Il support, in order to keep the total size of the
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CAF and legacy high-cost mechanisms within our $4.5
billion budget.

168. This methodology balances our desire to extend ro-
bust, scalable broadband to all Americans with our re-
cognition that the very small percentage of households
that are most expensive to serve via terrestrial techno-
logy represent a disproportionate share of the cost of
serving currently unserved areas. In light of
this fact, the State Members of the Joint Board propose
that universal service support be limited to not more
than $100 per high-cost location per month, which they
suggest is somewhat hig[rlwzel{l ZtPg]n the prevailing retail
price of satellite service. Similarly, ABC Plan
proponents recommend an alternative technology
benchmark of $256 per month based on the plan pro-
ponents' cost model -- the CostQuest Broadband Ana-
lysis Tool (CQBAT) -- which would limit support per
location to no more than $176 per month ($256 - $80
cost benchmark). We agree that the highest cost
areas are more appropriately served through alternative
approaches, and in the FNPRM we seek comment on
how best to utilize at least $100 million in annual CAF
funding to maximize the availability of affordable
broadband in such areas. Here, we adopt a methodol ogy
for calculating support that will target support to areas
that exceed a specified cost benchmark, but not provide
support for areas that exceed an “extremely high cost”
threshold.

** A7 * 17729 169. We delegate to the Wireline Compet-
ition Bureau the responsibility for setting the extremely
high-cost threshold in conjunction with adoption of afi-
nal cost model. The threshold should be set to maintain
total support in price cap areas within our up to $1.8 bil-
lion annual budget.[FNafm]

170. In determining the areas eligible for support, we
will also exclude areas where, as of a specified future
date as close as possible to the completion of the model
and to be determined by the Wireline Competition Bur-
eau, an unsubsidized competitor offers affordable
broadband that meets the initial public interest obliga-
tions that we establish in this Order for CAF Phase |

i.e, speed, latency, and usage requirements.[':l\|2751
The model scenarios submitted by the ABC Plan pro-

ponents excluded areas al [rg?\ld%%ﬁzrved by a cable com-
pany offering broadband. State Members pro-
pose, at a minimum, excluding areas with unsubsidized
wireline competition, and suggested that areas with reli-
able 4G wireless service could also be excluded.
[FN277] |11 an “Amended ABC Plan,” NCTA proposes
to exclude areas where there is an unsupported wireline
or wireless broadband competitor, and areas that re-
ceived American Recovery and Reinvestment Act stim-
ulus fu?gil{?g%‘éi)m RUS or NTIA to build broadband fa-
cilities. We conclude, on balance, that it would
be appropriate to exclude any area served by an unsub-
sidized competitor that meets our initial performance re-
guirements, and we delegate to the Wireline Competi-
tion Bureau the task of implementing the specific re-
guirements of thisrule.

171. Sate-Level Commitment. Following adoption of
the cost model, which we anticipate will be before the
end of 2012, the Bureau will publish alist of all eligible
census blocks associated with each incumbent price cap
carrier within each state. After the list is published,
there will be an opportunity for comments and data to
be filed to challenge the determination of whether or not
areas are unserved by an unsubsidized competitor. Each
incumbent carrier will then be given an opportunity to
accept, for each state it serves, the public interest oblig-
ations associated with all the eligible census blocks in
its territory, in exchange for the total model-derived an-
nual support associated with those census blocks, for a
period of five years. The model-derived support amount
associated with each census block will be the difference
between the model-determined cost in that census
block, provided that cost is below the highest-cost
threshold, and the cost benchmark used to identify high-
cost areas. If the incumbent accepts the state-level
broadband commitment, it shall be subject to the public
interest obligations described above for al locations for
which it receives support in that state, and shall be the
presumptive recipient of the model—derivedF ’\sluz%ort
amount for the five-year CAF Phase Il period.[ ]

172. Carriers accepting a state-level commitment will
receive funding for five years. At the * 17730 end of the
five-year term, in the areas where the price cap carriers
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have accepted the five-year state level commitment, we
expect the Commission will use competitive bidding to
award CAF support on a going-forward basis, and may
use the competitive bidding structure adopted by the
Commission for use in areas where the state-level com-
mitment is declined.

**48 173. We conclude that the state-level commitment
framework we adopt is preferable to the right of first re-
fusal approach proposed by the Commission in the
USF/ICC Transformation NPRM, which would have
been offered at the study area level, and to a
right of first refusal offered at the wire center level, as
proposed by some commenters. Both of these
approaches would have alowed price cap carriers to
pick and choose on a granular basis the areas where
they would receive model-based support within a state.
This would allow the incumbent to cherry pick the most
attractive areas within its service territory, leaving the
least desirable areas for a competitive process. This
concern was greatest with the ABC proposal, under
which carriers would have been able to exercise a right
of first refusal on awire center basis, but also applies to
the study area proposal in our NPRM. Although for
some price cap carriers, their study areas are their entire
service area within a state, other carriers still have many
study areas within a state. These carriers may
have acquired various properties over time and chosen
to keep them as separate study areas for various reas-
ons, including potentially to maximize universal service
support. Rather than enshrine such past decisions in the
new CAF, we conclude that it is more equitable to treat
all price cap carriers the same and require them to offer
service to all high-cost locations between an upper and
lower threshold within their service territory in a state,
consistent with the public interest obligations described
above, in exchange for support. Requiring carriers to
accept or decline a commitment for all eligible locations
in their service territory in a state should reduce the
chances that eligible locations that may be less econom-
ically attractive to serve, even with CAF support, get
bypassed, and increase the chance such areas get served
along with eligible locations that are more economically
attractive.

174. In determining how best to award CAF support in
price cap areas, we carefully weighed the risks and be-
nefits of alternatives, including using competitive bid-
ding everywhere, without first giving incumbent LECs
an opportunity to enter a state-level service commit-
ment. We conclude that, on balance, the approach we
adopt will best ensure continued universal voice service
and speed the deployment of broadband to all Americ-
ans over the next several years, while minimizing the
burden on the Universal Service Fund.

175. In particular, several considerations support our
determination not to immediately adopt competitive
bidding everywhere for the distribution of CAF support.
Because we exclude from the price cap areas eligible
for support all census blocks served by an unsubsidized
competitor, we will generally be offering sup-
port for areas where the incumbent LEC is likely to
have the only wireline facilities, and there may be few
other bidders with the financial and technological cap-
abilities to deliver scalable broadband that will meet our
requirements over time. In addition, it is our predictive
judgment that the *17731 incumbent LEC is likely to
have at most the same, and sometimes lower, costs com-
pared to a new entrant in many of these areas.[FN285]
We also weigh the fact that incumbent LECs generally
continue to have carrier of last resort obligations for
voice services. While some states are beginning to re-
evaluate those obligations, in many states the incumbent
carrier still has the continuing obligation to provide
voice service and cannot exit the marketplace absent
state permission. On balance, we believe that that our
approach best serves consumers in these areas in the
near term, many of whom are receiving voice services
today supported in part by universal service funding and
some of whom also receive broadband, and will speed
the delivery of broadband to areas where consumers
have no access today.

**49 176. We disagree with commenters who assert that
the principle of competitive neutrality precludes the
Commission from giving incumbent carriers an oppor-
tunity to commit to deploying broadband throughout
their service areas in a state in exchange for five years
of funding. The principle of competitive neutrality
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states that “[u]niversal service support mechanisms and
rules should be competitively neutral,” which means
that they should not “unfairly advantage nor disadvant-
age one provider over another, and neither unf[ali: ?\% é‘g]
vor nor disfavor one technology over another.”

The competitive neutrality principle does not require all
competitors to be treated alike, but “only prohibits the
Commission from treating competitors differently in
‘unfair’ ways.” Moreover, neither the competit-
ive neutrality principle nor the other section 254(b)
principles impose inflexible requirements for the Com-
mission's formulation of universal service rules and
policies. Instead, the “promotion of any one goal or
principle should be tempered by a commitment to en-
suring the advancement of each of the principles’ in
section 254(b).

177. As an initial matter, we note that our USF reforms
generally advance the principle of competitive neutral-
ity by limiting support to only those areas of the nation
that lack unsubsidized providers. Thus, providers that
offer service without subsidy will no longer face com-
petitors whose service in the same area is subsidized by
federal universal service funding. Especially in this
light, we conclude that any departure from strict com-
petitive neutrality occasioned by affording incumbent
LECs an opportunity to commit to deploying broadband
in their statewide service areas is outweighed by the ad-
vancement of other section 254(b) principles, in particu-
lar, the principles that “[a]ccess to advanced telecom-
munications and information services should be
provided in all regions of the Nation,” and that con-
sumers in rural areas should have access to advanced
services comparable to those available in urban areas.
[ Although other classes of providers may be
well situated to make broadband commitments with re-
spect to relatively small geographic areas such as dis-
crete census blocks, the purpose of the five-year com-
mitment is to establish a limited, one-time opportunity
for the rapid deployment of broadband services over a
large geographic area. The fact that incumbent LECS
have had a long history of *17732 providing service
throughout the relevant areas -- including the fact that
incumbent LECs generally have already obtained the
ETC designation necessary to receive USF support

throughout large service areas -- puts them in a unique
position to deploy broadband networks rapidly and effi-
ciently in such areas. We see nothing in the re-
cord that suggests a more competitively neutral way of
achieving that objective quickly, without abandoning al-
together the goal of obtaining large-area build-out com-
mitments or substantially ballooning the cost of the pro-
[FN291]

**50 178. Moreover, it is important to emphasize the
limited scope and duration of the state-level commit-
ment procedure. Incumbent LECs are afforded only a
one-time opportunity to make a commitment to build
out broadband networks throughout their service areas
within a state. If the incumbent declines that opportun-
ity in a particular state, support to serve the unserved
areas located within the incumbent's service area will be
awarded by competitive bidding, and all providers will
have an equal opportunity to seek USF support, as de-
scribed below. Furthermore, even where the incumbent
LEC makes a state-level commitment, its right to sup-
port will terminate after five years, and we expect that
support after such five-year period will be awarded
through a competitive bidding process in which all eli-
gible providers will be given an equal opportunity to
compete. Thus, we anticipate that funding will soon be
allocated on a fully competitive basis. In light of all
these considerations, we conclude that adhering to strict
competitive neutrality at the expense of the state-level
commitment process would unreasonably frustrate
achievement of the universal service principles of ubi-
quitous and comparable broadband services and pro-
moting broadband deployment, and unduly elevate the
interests of competing providers over those of unserved
and under-served consumers who live in high-cost areas
of the country, as well as of all consumers and telecom-
munications providers who make payments to support
the Universal Service Fund.

179. Competitive Bidding.In areas where the incumbent
declines a state-level commitment, we will use a com-
petitive bidding mechanism to distribute support. In the
FNPRM, we propose to design this mechanism in away
that maximizes the extent of robust, scalable broadband

FN292

service subject to the budget. Assigning sup-
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port in this way should enable us to identify those pro-
viders that will make most effective use of the budgeted
funds, thereby extending services to as many consumers
as possible. We propose to use census blocks as the
minimum geographic unit eligible for competitive bid-
ding and seek comment on ways to allow aggregation of
such blocks. Although we propose using the same areas
identified by the CAF Phase Il model as eligible for
support, we also seek comment on other approaches-
-for example, excluding areas served by anE/Feroad]band
provider, or using different cost thresholds. We
also seek targeted comment on other issues, including
bidder eligibility, auction design, *17733 and auction
process.

180. Transition to New Support Levels. Support under
CAF Phase Il will be phased in, in the following man-
ner. For a carrier accepting the state-wide commitment,
in the first year, the carrier will receive one-half the full
amount the carrier will receive under CAF Phase Il and
one-half the amount the carrier received under CAF
Phase | for the previous year (which would be the
frozen amount if the carrier declines Phase | or the
frozen amount plus the incremental amount if the carrier
accepts Phase 1); in the second year, each carrier accept-
ing the state-wide commitment will receive the full
CAF Phase 1l amount. For a carrier declining
the state-wide commitment, the carrier will continue to
receive support in an amount equal to its CAF Phase |
support amount until the first month that the winner of
any competitive process receives support under CAF
Phase II; at that time, the carrier declining the state-
wide commitment will cease to receive high-cost uni-
versal service support. No additional broadband obliga-
tions apply to funds received during the transition peri-
od. That is, carriers accepting the state-wide commit-
ment are obliged to meet the Phase 11 broadband obliga-
tions described above, while carriers declining the state-
wide commitment will be required to meet their pre-
existing Phase | obligations, but will not be required to
deploy additional broadband in connection with their re-
ceipt of transitional funding.

d. Forward-L ooking Cost Model
**51 181. Background. In the USF Reform NOI/NPRM,

the Commission sought comment generally on whether
we should develop a nationwide broadband model, and
what type of model, to help determine support levelsin
areas where there is no private sector husiness case to
provide broadband and voice servic&s.[FNZ%] In the
USF/ICC Transformation NPRM, we proposed that the
Commission use a green-field, “scorched node” ap-
proach in developing a broadband cost model, rather
than a brown-field approach that assumes the existence
of a last-mile copper network.[':'\|296 We aso noted
that “[o]ver the lifetime of a network, the cost of a
fiber-to-the-premises (FTTP) and short-loop
(12,000-foot) DSL network may be basically equal,
meaning that green-field costs are equivalent to those
for a FTTP deployment.” In the August 3 Pub-
lic Notice, the Bureau sought further comment on spe-
cific proposals for reform that would use a forward-
looking cost model to determine supportFincI uding the
State Members' Plan, and the ABC Plan.[ N298

*17734 182. The State Members' Plan proposes that the
Commission continue to use its existing cost model --
which was originally adopted in 1998 -- with certain
modifications. Specifically, they propose that the mod-
el: use current geocoded data for customer locations; be
revised to account for current special access line counts
by wire center; use a road-constrained minimum span-
ning tree to route plant; be adjusted to reflect the costs
of actual distribution plant mix (aerial, buried, and un-
derground); and include the costs of current calling us-
ﬁgﬁl zaélg] middle mile transport costs for Internet data.

Under the State Members' Plan, support for all
non-rural carriers would be determined by an updated
version of the current model; rural carriers could re-
ceive model-determined support, but also could elect to
have their support determined on an embedded cost
basis. FN300

183. The ABC Plan Coalition proposes that the Com-
mission use a different forward-looking cost model --
the CQBAT--which estimates the greenfield costs of de-
ploying a network with a maximum copper loop length
of 12,000 feet. The model estimates build-out
investments and operating costs for each census block,
and calculates support amounts based on a number of
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user-defined parameters.[FN302] The ABC Plan sum-
marizes results from the COQBAT model under four dif-
ferent scenarios. Although the model itself was
not filed in the record of this proceeding, the ABC Plan
Coalition subsequently offered interested parties free
online access to CQBAT results, subject to the terms of
a protective order and licensing agreement, and more
extensive access to the model for certain fees, subject to
a mutual non-disclosure agreement, as well as the pro-
tective order and licensing agreement.

184. Discussion. Although we agree with both the State
Members and the ABC Plan proponents that we should
use a forward-looking model to assist in setting support
levels in price cap territories, we do not adopt the
CQOBAT cost model proposed by the ABC Coalition,
nor do we accept the State Board's proposal that we
simply update our existing cost model. Instead, we initi-
ate a public *17735 process to develop a robust cost
model for the Connect America Fund to accurately es-
timate the cost of a modern voice and broadband cap-
able network, and delegate to the Wireline Competition
Bureau the responsibility of completing it.

**52 185. In light of the limited opportunity the public
has received to review and modify the ABC Coalition's
proposed CQBAT model, we reject the group's sugges-
tion that we adopt that model at this time. The Commis-
sion has previously held that before any cost model may
be “used to calculate the forward-looking economic
costs of providing universal servicein rural, insular, and
high cost areas,” the “model and all underlying data,
formulae, computations, and software associated with
the model must be available to all interested parties for
review and comment. All underlying data should be
verifiable, engi n?le:rli\l%g]ssumptions reasonable, and out-
puts plausible.” We see no reason to depart
from this conclusion here, and the CQBAT model, as
presented to the Commission at this time, does not meet
this requirement.

186. We likewise reject the State Members' proposal to
modify the Commission's existing cost model to estim-
ate the costs of modern voice and broadband-capable
network. The Commission's existing cost model does
not fully reflect the costs associated with modern voice

and broadband networks because the model calculates
cost based on engineering assumptions and eguipment
appropriate to the 1990s. In addition, modeling tech-
nigues and capabilities have advanced significantly
since 1998, when the Commission's existing high cost
model was developed, and the new techniques could
significantly improve the accuracy of modeled costsin a
new model relative to an updated version of the Com-
mission's existing model. For example, new models can
estimate the costs of efficient roulti H%Sa(l) 8?9 roads in a
way that the older model cannot. We see the
benefits of leveraging our existing model to rapidly de-
ploy interim support, and we do just that for Phase | of
the CAF. For the longer-term disbursement of support,
however, we conclude that it is preferable to use a more
accurate, up to date model based on modern techniques.

187. To expedite the process of finalizing the model to
be used as part of the state-level commitment, we deleg-
ate to the Wireline Competition Bureau the authority to
select the specific engineering cost model and associ-
ated inputs, consistent with this Order. For the reasons
below, the model should be of wireline technology and
at a census block or smaller level. In other respects, we
direct the Wireline Competition Bureau to ensure that
the model design maximizes the number of locations
that will receive robust, scalable broadband within the
budgeted amounts. Specifically, the model should direct
funds to support 4 Mbps/1 Mbps broadband service to
all supported locations, subject only to the waiver pro-
cess for upstream speed described above, and should
ensure that the most locations possible receive a 6
Mbps/1.5 Mbps or faster service at the end of the five
year term, consistent with the CAF Phase Il budget. The
Wireline Competition Bureau's ultimate choice of a
greenfield or brownfield model, the modeled architec-
ture, and the costs and inputs of that model should en-
sure that the public interest obligations are achieved as
cost-effectively as possible.

**53 188. Geographic Granularity. We conclude that
the CAF Phase || model should estimate costs at a gran-
ular level -- the census block or smaller -- in all areas of
the country. Geographic granularity is important in cap-
turing the forward-looking costs associated with deploy-
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ing broadband *17736 networks in rural and remote

eas.[ Using the average cost per location of
existing deployments in large areas, even when adjusted
for differences in population and linear densities,
presents arisk that costs may be underestimated in rural
areas. Deployments in rural markets are likely to be
subscale, so an analysis based on costs averaged over
large areas, particularly large areas that include both
low- and high-density zones, will be inaccurate. A gran-
ular approach, calculating costs based on the plant and
hardware required to serve each location in a small area
(i.e.,, census block or smaller), will provide sufficient
geographic and cost-component granularity to accur-
ately capture the true costs of subscale markets. For ex-
ample, if only one home in an area with very low dens-
ity is connected to a DSLAM, the entire cost of that
DSLAM should be alocated to the home rather than the
fraction based on DSLAM capacity. Furthermore, to the
extent that a home is served by along section of feeder
or distribution cabling that serves only that home, the
entire cost of such cabling should be allocated to the
home as well .[FN308

189. Wireline Network Architecture. We conclude that
the CAF Phase Il model should estimate the cost of a
wireline network. For a number of reasons, we reject
some commenters suggestion that we should attempt to
model the costs of both wireline and wireless technol o-
gies and base support on whichever technology is lower
cost in each area of the country. 0

190. For one, we have concerns about the feasibility of
developing a wireless cost model with sufficient accur-
acy for use in the CAF Phase Il framework. We recog-
nize that all cost models involve a certain degree of im-
precision. As we noted in the USF Reform NOI/NPRM,
however, accurately modeling wireless deployment may
raise challenges beyond those that exist for wireline
models, particuIaEIrYNvﬂgie highly localized cost estim-
ates are required. For example, the availability
of desirable cell sites can significantly affect the cost of
covering any given small geographic area and is chal-
lenging to model without detailed local siting informa-
tion. Propagation characteristics may vary based on loc-
al and difficult to model features like foliage. Access to

spectrum, which substantially affects overall network
costs, varies dramatically among potential funding re-
cipients and differs across geographies. Because the
cost model for CAF Phase Il will need to calculate costs
for small areas (census-block or smaller), high local
variability in the accuracy of outputs will create chal-
lenges, even if a cost model provides high quality res-
ults when averaged over alarger area. In light of the is-
sues with modeling wireless costs, we remain concerned
that a lowest-cost technology model including both
wireless and wireline components could introduce
greater error than a wireline-only model in identifying
eligible areas. We do not believe that delaying
implementation of CAF Phase |1 to resolve these issues
serves the public interest.

**54 191. Finally, the record fails to persuade us that,
in general, the costs of cellular wireless networks are
likely to be significantly lower than wireline networks
for providing broadband service that meets the CAF
Phase 11 speed, latency, and capacity requirements. In
particular, we emphasize that, as described above, carri-
ers receiving CAF Phase |1 support should expect to of-
fer service with increasing download and upload speeds
over time, and that allows monthly usage reasonably
comparable to *17737 terrestrial fixed residential
broadband offerings in urban areas. The Na-
tional Broadband Plan modeled the nationwide costs of
a wireless broadband network dimensioned to support
typical usage patterns for fixed services to homes, and
found that the cost was similar to that of wireline net-
works. None of the parties advocating for the
use of a wireless model has submitted into the record a
wireless model for fixed service and, therefore, we have
no evidence that such service would be less costly.

192. Process for Adopting the Model. We anticipate that
the Wireline Competition Bureau will adopt the specific
model to be used for purposes of estimating support
amounts in price cap areas by the end of 2012 for pur-
poses of providing support beginning January 1, 2013.
Before the model is adopted, we will ensure that inter-
ested parties have access to the underlying data, as-
sumptions, and logic of all models under consideration,
as well as the opportunity for further comment. When
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the Commission adopted its existing cost model, it did
so in an open, deliberative process with ample oppor-
tunity for interested parties to participate and provide
valuable assistance. We have had three rounds of com-
ment on the use of a model for purposes of determining
Connect America Fund support and remain committed
to a robust public comment process. To expedite this
process, we delegate to the Wireline Competition Bur-
eau the authority to select the specific engineering cost
model and associated inputs, consistent with this Order.
We direct the Wireline Competition Bureau to issue a
public notice within 30 days of release of this Order re-
guesting parties to file models for consideration in this
proceeding consistent with this Order, and to report to
the Commission on the status of the model development
process no later than June 1, 2012.

193. We note that price cap carriers serving Alaska,
Hawaii, Puerto Rico, the U.S. Virgin Islands and North-
ern Marianas Islands argue they face operating condi-
tions and challenges that differ from those faced by car-
riers in the contiguous 48 states. We direct the
Wireline Competition Bureau to consider the unique
circumstances of these areas when adopting a cost mod-
el, and we further direct the Wireline Competition Bur-
eau to consider whether the model ultimately adopted
adequately accounts for the costs faced by carriers
serving these areas. If, after reviewing the evidence, the
Wireline Competition Bureau determines that the model
ultimately adopted does not provide sufficient support
to any of these *17738 areas, the Bureau may maintain
existing support levels, as modified in this Order, to any
affected price cap carrier, without exceeding the overall
budget of $1.8 billion per year for price cap areas.

D. Universal Service Support for Rate-of-Return
Carriers

1. Overview

**B55 194. As we transition to the CAF, many carriers
will still, for some time period, receive support under
our existing support mechanisms, subject to specific
modifications to improve the efficiency and effective-
ness of such universal service support pending full
transition to the CAF. Here, we discuss the immediate
steps we are taking that affect rate-of-return carriers.

Some of our current rules are not meeting their intended
purposes, while others simply no longer make sensein a
broadband world. Reforming these rules will help fur-
ther the statutory goals of ensuring (1) quality services
at “just, reasonable, and affordable rates,” and (2)
“equitable and non-discriminatory” contributions such
that support is “sufficient” to meet the purposes of sec-
tion 254 of the Act, and will advance the Com-
mission’'s goals of ensuring fiscal responsibility in all
USF expenditures, increasing the accountability for
Fund recipients, and extending modern broadband-cap-
able networks

195. In particular, we implement a number of reforms to
eliminate waste and inefficiency and improve incentives
for rational investment and operation by rate-of-return
LECs. Consistent with the competitive bidding ap-
proach we adopt for the Mobility Fund Phase | and the
framework we establish for support in price cap territor-
ies that combines a new forward-looking cost model
and competitive bidding, we also lay the foundation for
subsequent Commission action that will set rate-
of-return companies on a path toward a more incentive-
based form of regulation. These reforms, summarized
below, will ensure that the overall size of the Fund is
kept within budget by maintaining total funding for
rate-of- return companies at approximately $2 billion
per year--approximately equal to current levels--while
transitioning from a system that supports only telephone
service to a system that will enable the deployment of
modern high-speed networks capable of delivering 21st
century broadband services and applications, including
voice. We believe that keeping rate-of-return carriers at
approximately current support levels in the aggregate
during this transition appropriately balances the com-
peting demands on universal service funding and the de-
sire to sustain service to consumers and provide contin-
ued incentives for broadband expansion as we improve
the efficiency of rate-of-return mechanisms.

196. First, we establish benchmarks that, for the first
time, will establish parameters for what actual unsepar-
ated loop and common line costs carriers may seek re-
covery for under the federal universal service program.
Specifically, we adopt arule to limit reimbursable capit-
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al and operations expenses for purposes of determining
HCLS support, which we expect will be implemented
no later than July 1, 2012 after further public comment
on a proposed methochI Igl%'l 7 As suggested by
the Rural Associations, *17739 we also extend
the limit on recovery of corporate operations expenses,
currently only applicable to HCLS, to ICLS effective
January 1, 2012. In so doing, we update the formula
formerly applicable only to HCLS, which has not been
modified since 2001, and apply the updated formula to
the two programs.[FN318]

**56 197. Second, we take immediate steps to ensure
that carriers in rural areas are not unfairly burdening
consumers across the nation by using excess universal
service support to subsidize artificially low end-user
rates. Specifically, effective July 1, 2012, we will re-
duce, on a dollar-for-dollar basis, high-cost loop support
to the extent that a carrier's local rates are below a spe-
cified urban local rate floor. This rule will be phased in
gradually before full implementation in 2014.

198. Third, we eliminate a program that is no longer
meeting its intended purpose. Safety net additive sup-
port was put in place more than a decade ago to encour-
age new investment, but is not effectively performing
that function. Two-thirds of such support today rewards
companies because they are losing access lines, rather
than because they are investing. In addition, the pro-
gram fails to target new investment to areas of need
and, in particular, may be rewarding investment in areas
where there are unsubsidized competitors, contrary to
our principle of fiscal responsibility. Accordingly,
safety net additive support received as a result of line
loss will be phased out during 2012. The remaining cur-
rent recipients of safety net additive support will contin-
ue to receive such support pursuant to the existing rules;
however, no new carriers will receive safety net addit-
ive support.

199. Fourth, we eliminate local switching support ef-
fective July 1, 2012; thereafter, any allowable recovery
for switching investment will occur through the recov-
ery mechanism adopted as part of ICC reform. 319]

200. Fifth, we adopt a rule to eliminate support for rate-

of-return companies in any study areathat is completely
overlar[)Eﬁlds%] an unsubsidized competitor, as defined
above, as there is no need for universal service
subsidies to flow to such areas to ensure that consumers
are served.

201. Sixth, we adopt a rule that support in excess of
$250 per line per month will no longer be provided to
any carrier. Support reductions will be phased in over
three years for carriers currently above the cap, begin-
ning July 1, 2012.

202. We recognize that the aggregate impact of the fore-
going rule changes will affect different individual com-
panies to a greater or lesser degree. To the extent that
any individual company can demonstrate that it needs
temporary and/or partial relief from one or more of
these reforms in order for its customers to continue re-
ceiving voice service in areas where there is no ter-
restrial alternative, the Commission is prepared to re-
view a waiver request for additional support.[FN321]
However, we do not expect to routinely grant requests
for additional support, and any company that seeks ad-
ditional funding will be subject to a thorough total com-
pany earnings review.

203. We also make certain technical corrections and im-
provements to our rules in light of other rule changes
adopted today. We rebase the 2012 annual high cost
loop cap to reflect the fact that support for price cap
companies, including their rate-of-return study areas,
will be distributed through a transitional method in the
first phase of the CAF. Because price cap companies
and their rate-of-return *17740 affiliates will no longer
receive HCLS as of January 1, 2012, we reduce down-
ward the HCL S cap by the amount of HCL S received by
those companies in 2011. We also articulate a new
standard for study area waivers and streamline the pro-
cess for review of such waiver requests.

**57 204. Finally, we seek comment in the FNRPM on
the specific proposal offered by the rural associations
for new CAF support. The reforms we adopt
today are interim steps that are necessary to allow rate-
of-return carriers to continue receiving support based on
existing mechanisms for the time being, but also begin
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the equally necessary process of transitio
incentive-based form of regulation.

ng to a more

2. Public Interest Obligations of Rate-of-Return Car-
riers

205. We recognize that, in the absence of any federal
mandate to provide broadband, rate-of-return carriers
have been deploying broadband to millions of rural
Americans, often with support from a combination of
loans from lenders such as RUS and ongoing universal
service support. We now require that recipients
use their support in a manner consistent with achieving
universal availability of voice and broadband.

206. To implement this policy, rather than establishing
a mandatory requirement to deploy broadband-capable
facilities to all locations within their service territory,
we continue to offer a more flexible approach for these
smaller carriers. Specifically, beginning July 1, 2012,
we require the following of rate-of-return carriers that
continue to receive HCLS or ICLS or begin receiving
new CAF funding in conjunction with the implementa-
tion of intercarrier compensation reform, as a condition
of receiving that support: Such carriers must provide
broadband service at speeds of at least 4 Mbps down-
stream and 1 Mbps upstream with latency suitable for
real-time applications, such as Vol P, and with usage ca-
pacity reasonably comparable to that available in resid-
ential terrestrial fixed broadband offerings in urban
areas, upon reasonabl e request. We thus require
rate-of-return carriers to provide their customers with at
least the same initial minimum level of broadband ser-
vice as those carriers who receive model-based support,
but given their generally small size, we determine that
rate-of-return carriers should be provided greater flexib-
ility in edging out their broadband-capable networks in
response to consumer demand. At this time we do not
adopt intermediate build-out milestones or increased
speed requirements *17741 for future years, but we ex-
pect carriers will deploy scalable broadband to their
communities and will monitor their progress in doing
S0, including thrOlflgngg% ]annual reports they will be re-
quired to submit. The broadband deployment
obligation we adopt is similar to the voice deployment
obligations many of these carriers are subject to today.

207. We believe_these public interest obligations are
reasonable. Although many carriers may exper-
ience some reduction in support as a result of the re-
forms adopted herein, those reforms are necessary to
eliminate waste and inefficiency and improve incentives
for rational investment and operation by rate-of-return
LECs. We note that these carriers benefit by receiving
certain and predictable funding through the CAF cre-
ated to address access charge reform. In addi-
tion, rate-of-return carriers will not necessarily be re-
quired to build out to and serve the most expensive loc-
ations within their service area.

**58 208. Upon receipt of a reasonable request for ser-
vice, carriers must deploy broadband to the re[q'yﬁ%nzrégj;
customer within a reasonable amount of time.

We agree with the State Members of the Federal-State
Joint Board on Universal Service that construction
charges may be assessed, subject to Iimits.[FN3 In
the Accountability and Oversight section of this Order,
we require ETCs to include in their annual reports to
USAC and to the relevant state commission and Tribal
government, if applicable, the number of unfulfilled re-
guests for service from potential customers and the
number of customer complaints, broken out separately
for voice and broadband services. We will
monitor carriers' filings to determine whether reason-
able requests for broadband service are being fulfilled,
and we encourage states and Tribal governments to do
the same. As discussed in the legal authority section
above,[FN332] we are funding a broadband-capable
voice network, so we believe that to the extent states re-
tain jurisdiction over voice service, states will have jur-
isdiction to monitor these carriers responsiveness to
customer requests for service.

209. We recognize that smaller carriers serve some of
the highest cost areas of the nation. We seek comment
in the FNPRM below on alternative ways to meet the
needs of consumers in these highest cost areas. Pending
development of the record and resolution of these is-
sues, rate-of-return carriers are simply required to ex-
tend broadband on reasonable request. We expect that
rate-of-return carriers will follow pre-existing state re-
guirements, if any, regarding service line extensions in
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their highest-cost areas.

3. Limits on Reimbursable Capital and Operating
Costs

210. In this section, we adopt a framework for ensuring
that companies do not receive more support than neces-
sary to serve their communities. The framework con-
sists of benchmarks for prudent levels of capital and op-
erating costs; these costs are used for purposes of de-
termining high-cost support *17742 amounts for rate-
of-return carriers. This framework will create structural
incentives for rate-of-return companies to operate more
efficiently and make prudent expenditures. In the at-
tached FNPRM, we seek comment on a specific pro-
posed methodology for setting the benchmark levels to
estimate appropriate levels of capital expenses and op-
erating expenses for each incumbent rate-of-return
study area, using publicly available datalFN33] we
delegate authority to the Wireline Competition Bureau
to implement a methodology and expect that limits will
be implemented no later than July 1, 2012.

211. Background. In the USF/ICC Transformation
NPRM, we proposed to establish benchmarks for reim-
bursable capital and operating costs for loop plant for
rate-of-return companies. Under our current rules, some
carriers with high loop costs may have up to 100 per-
cent of their marginal loop costs above a certain
threshold reimbursed from the federal universal service
fund. 334] As we explained, this produces two inter-
related effects that may |essen incentives for some carri-
ers to control costs and invest rationally. First, carriers
have incentives to increase their loop costs and recover
the marginal amount entirely from the federal universal
service fund. Second, carriers that take measures to cut
their costs to operate more efficiently may Ec’;\tl%%lISY lose
support to carriers that increase their costs.[

**59 212. To address these problems, we proposed to
use regression analyses to estimate appropriate levels of
capital expenses and operating expenses for each in-
cumbent rate-of-return study area and limit expenses
Eglll\liggB]above a benchmark based on this estimate.

We noted that the Nebraska Rural Companies
had submitted an analysis of outside plant capital ex-
penditures in January 2011. Consultants for the

Nebraska Companies analyzed engineering cost estim-
ates for hundreds of fiber-to-the-premises projects built
or planned by rate-of-return companies from 2004 to
2010, with the[ gﬁ%I:;%f producing a statistically reliable
cost predictor. They compared individual com-
pany non-public cost data to a variety of objective pub-
licly available geographic and demographic variables
(public variables) and performed regression analyses us-
ing the public variables as independent variables and
construction cost per household as the dependent vari-
able. Their final resulting regression equation
included six independent public variables: linear dens-
ity, households, frost index, wetlands perlgﬁrétgg]e, soils
texture, and road intersecti onsfrequency.[

213. The Nebraska Companies submitted a similar re-
gression analysis designed to predict operating expenses
of rate-of-return companies that operate voice and
broadband-capable networks in rural areas. FN341] In
this regression the dependent variable was average an-
nual operating expenses per *17743 connection (in
thousands of dollars) and the four independent variables
that were found to be significant were customer density,
compan)fFlNo%z‘alléon, company size, and number of em-
ployees.

214. Discussion. We conclude that the Commission
should use regression analyses to limit reimbursable
capital expenses and operating expenses for purposes of
determining high-cost support for rate-of-return carri-
ers. The methodology will generate caps, to be updated
annually, for each rate-of-return company. This rule
change will place important constraints on how rate-
of-return companies invest and operate that over time
will incent greater operational efficiencies.

215. Several commenters support our proposal to im-
pose reasonable limits on reimbursable capital and oper-
ating expenses. Although many small rate-
of-return carriers seem to imply that we should not ad-
opt operating expense benchmarks because their operat-
ing expenses are “fixed,” other representatives
of rural rate-of-return companies su[||3__pl\cl>§t4 tsr]le concept of
imposing reasonable benchmarks. The Rura
Associations concede that “[t]o the extent any ‘race to
the top’ occurs, it undermines predictability and stabil-
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ity for current USF recipients.” [FN346]

216. We set forth in the FNPRM and Appendix H a spe-
cific methodology for capping recovery for capital ex-
penses and operating expenses using quantile regression
techniques and publicly available cost, geographic and
demographic data. The net effect would be to limit
high-cost loop support amounts for rate-of-return carri-
ers to reasonable amounts relative to other carriers with
similar characteristics. Specifically, the meth-
odology uses NECA cost data and 2010 Census data to
cap permissible expenses *17744 for certain costs used
in the HCLS formula. We invite public input in
the attached FNPRM on that methodology and anticip-
ate that HCLS benchmarks will be implemented for
support calculations beginning in July 2012.

**60 217. We set forth here the parameters of the meth-
odology that the Bureau should use to limit payments
from HCLS. We require that companies' costs be com-
pared to those of similarly situated companies. We con-
clude that statistical techniques should be used to de-
termine which companies shall be deemed similarly
situated. For purposes of this analysis, we conclude the
following non-exhaustive list of variables may be con-
sidered: number of loops, number of housing units
(broken out by whether the housing units are in urban-
ized areas, urbanized clusters, and nonurban areas), as
well as geographic measures such as land area, water
area, and the number of census blocks (all broken out
by urbanized areas, urbanized clusters, and nonurban
areas). We grant the Bureau discretion to determine
whether other variables, such as soil type, would im-
prove the regression analysis. We note that the soils
data from the Natural Resource Conservation Service
(NRCS) that the Nebraska study used to generate soil,
frost and wetland variables do not cover the entire
United States.[FN349 We seek comment in the FN-
PRM on sources of other publicly available soil data.
We delegate authority to the Bureau to adopt the initial
methodology, to update it as it gains more experience
and additional information, and to update its regression
analysis annually with new cost data.

218. Each year the Wireline Competition Bureau will
publish in a public notice the updated capped values

that will be used in the NECA formulain place of an in-
dividual company's actual cost data for those rate-
of-return cost companies whose costs exceed the caps.
which will result in revised support amounts.[':l\|3 of
We direct NECA to modify the high-cost loop support
universal service formula for average schedule compan-
ies annually to reflect the caps derived from the cost
company data.

219. We conclude that establishing reasonable limits on
recovery for capital expenses and operating expenses
will provide better incentives for carriers to invest
prud[elglt\llggir]]d operate efficiently than the current sys-
tem Under our current HCLS rules, a company
receives support when its costs are *17745 relatively
high compared to a national average -- without regard to
whether a lesser amount would be sufficient to provide
supported services to its customers. The current rules
fail to create incentives to reduce expenditures; indeed,
because of the operation of the overall cap on HCLS,
carriers that take prudent measures to cut costs under
our current rules may actually lose HCLS support to
carriers that significantly increase their costs in a given
year.

220. Under our new rule, we will place limits on the
HCLS provided to carriers whose costs are significantly
higher than other companies that are similarly situated,
and support will be redistributed to those carriers whose
unseparated loop cost is not limited by operation of the
benchmark methodology. We note that the fact that an
individual company will not know how the benchmark
affects its support levels until after investments are
made is no different from the current operation of high-
cost loop support, in which a carrier receives support
based on where its own cost per loop falls relative to a
national average that changes from year to year. Even
today, companies can only estimate whether their ex-
penditures will be reimbursed through HCLS. In con-
trast to the current situation, the new rule will discour-
age companies from over-spending relative to their
peers. The new rule will provide additional support to
those companies that are otherwise at risk of losing
HCLS altogether, and would not otherwise be well-
positioned to further advance broadband deployment.
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**61 221. We reject the argument that imposing bench-
marks in this fashion would negatively impact compan-
ies that have made past investments in reliance upon the
current rules or the “no barriers to advanced services’
policy. Section 254 does not mandate the receipt of sup-
port by any particular carrier. Rather, as the Commis-
sion has indicated and the courts have agreed, the
“purpose of universal serviceis to benefit the customer,
not the carrier.” 2l That is, while section 254 dir-
ects the Commission to provide support that is suffi-
cient to achieve universal service goals, that obligation
does not create any entitlement or expectation that
ETCs will receive any particular level of support or
even any support at all. The new rule will inject greater
predictability into the current HCLS mechanism, as
companies will have more certainty of support if they
manage their costs to be in alignment with their simil-
arly situated peers.

222. Our obligation to consumers is to ensure that they
receive supported services. Our expectation is that carri-
ers will provide such services to their customers
through prudent facility investment and maintenance.
To the extent costs above the benchmark are disallowed
under this new rule, companies are free to file a petition
for waiver to seek additional support.

223. We find that our approach -- which limits allow-
able investment and expenses with reference to simil-
arly situated carriers -- is a reasonable way to place lim-
its on recovery of loop costs. The Rural Associations
propose an alternative limitation on capital investment
that would tie the amount of arural company's recovery
of prospective investment that qualifies for high-cost
support to the accumulated depreciation in its existing
loop plant. Their proposal would limit only fu-
ture annual loop investment for individual companies
by multiplying (a) the ratio of accumulated loop depre-
ciation to total loop plant *17746 or (b) twenty percent,
whichever is lower, times (c) an estimated total loop
plant investment amount (adjusted for inflation). This
proposal would do little to limit support for capital ex-
penses if past investments for a particular company
were high enough to be more than sufficient to provide
supported services, and would do nothing to limit sup-

port for operating expenses, which are on average more
than half of total loop Costs.[FNSSS] In addition, it
would likely be administratively impracticable for the
Commission to verify the inflation adjustments each
company would make for various pieces of equipment
acquired at various times.

224. We also conclude that our approach can be more
readily implemented and updated than the specHzl Ic\:I :?5%]
posal presented by the Nebraska Companies.
Consultants for the Nebraska Companies, in their re-
gression analyses, used proprietary cost data. Because
the proprietary cost data were not placed in the record,
Commission staff was not able to verify the results of
the Nebraska Companies studies. The Nebraska Com-
panies subsequently proposed that the Commission be-
gin collecting similar investment and operating expense
data, as well as independent variables such as density
[)E’r\l%%%e mile, to be used in similar regression analyses.
For example, they suggest that “[o]ne useful
source for this data would be the investment costs asso-
ciated with actual broadband construction projects that
meet or exceed current engineering standards.” [FN358]
Although the Nebraska Companies proposal shares ob-
jectives similar to our methodology, it would require the
collection of additional data that the Commission does
not currently have, which would lead to considerable
delay in implementation. We also are concerned about
the difficulty in obtaining a sufficiently representative
and standardized data set based on construction projects
that will vary in size, scope and duration. Moreover, re-
gressions based on such data could not easily be up-
dated on a regular basis without further data collection
and standardization. On balance, we do not believe that
any advantages of the Nebraska Companies approach
outweigh the benefits of relying on cost data that the
Commission already collects on a regular basis. As ex-
plained in detail in the attached FNPRM and Appendix
H, Commission staff used publicly available NECA cost
data and other publicly available geographic and demo-
raphic_data sets to develop the proposed benchmarks.
?Ffa\FBSQ]

**62 225. Finaly, we note that while the methodol ogy
in Appendix H is specifically designed to modify the
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formula for determining HCLS, we conclude that we
should also develop similar benchmarks for determining
ICLS. We direct NECA to file the detailed revenue re-
quirement data it receives from carriers, no later than
thirty days after release of this Order, so that the Wire-
line Competition Bureau can evaluate whether it should
adopt a methodology using these data. Over time,
benchmarks to limit reimbursable recovery of costs will
provide incentives for each individual company to keep
its costs lower than its own cap from prior years, and
more generally moderate expenditures and improve
*17747 efficiency, and we believe these objectives are
as important in the context of ICLS as they are for
HCLS. We seek comment in the FNPRM on ICLS
benchmarks.

226. We delegate authority to the Wireline Competition
Bureau to finalize a methodology to limit HCLS and
ICLS reimbursements after this further input.

4. Corporate Operations Expense

227. Background. Corporate operations expenses are
general and administrative expenses, sometimes re-
ferred to as overhead expense. More specifically, cor-
porate operations expense includes expenses for overall
administration and management, accounting and finan-
cial services, legal services, and public relations. Cor-
porate operations expenses are currently eligible for re-
covery through HCLS, LSS, and ICLS. For many years
the Commission has limited the amount of recovery for
these eleenses through HCLS but not through LSS and
IcLs[FN360]

228. In the USF/ICC Transformation NPRM, we pro-
posed to reduce or eliminate universal service support
for corporate operations expense.[ ] We aso
sought comment on reducing or eliminating corporate
operati ons[ E)ﬂ)fgzs]e as an eligible expense for both LSS
and ICLS.

229. Discussion. As supported by many pam%’[FN%S]

we will adopt the more modest reform proposal to ex-
tend the limit on recovery of corporate operations ex-
pense to ICLS effective January 1, 2012. We concluded
in the Universal Service First Report and Order that the
amount of recovery of corporate operations expense

from HCLS should be limited to help ensure that carri-
ers use such support only to offer better service to their
customers through prudent facility investment and
maintenance, consistent with their obligations under
section 254(k).[':'\|364 We now conclude that the same
reasoning applies to ICLS. Extending the limit
on the recovery of corporate operations expenses to
ICLS likewise furthers our goal of fiscal responsibility
and accountability.

230. We note, however, that the current formulafor lim-
iting the eligibility of corporate operati cl):nNs éaé(?enses for
HCLS has not been revised since 2001. ] Theini-
tial formulawa[sFi ngé%Tented *17748 in 1998, based on
1995 cost data. In 2001, the formula was modi-
fied to reflect increases in Gross_Domestic Product-
Chained Price Index (GDP—CPI),[FN369] but has not
been updated since then.

**63 231. There have been considerable changes in the
telecommunications industry in the last decade, given
the “ongoing evolution of the voice network into a
broadband network,” and we believe updating
the formula based on more recent cost data will ensure
that it reflects the current economics of serving rural
areas and appropriately provides incentives for efficient
operations. Therefore, we now update the limitation for-
mula based on an analysis of the most recent actual cor-
porate[lc%ﬁ)\leégli?ns expense submitted by rural incumbent
LECs. As set forth in Appendix C, the basic
statistical methods for developing the limitation formula
and the structure of the formula are the same as before.
We also conclude that the updated formula we
adopt today should include a growth factor, consistent
with the current formula that appliesto HCLS. 3]

232. Accordingly, effective January 1, 2012, we modify
the existing limitation on corporate operations expense
formula as follows:
* For study areas with 6,000 or fewer total
working loops the monthly amount per
loop shall be (a) $42.337-(.00328 x num-
ber of total working loops), or (b)
$63,000/number of total working loops,
whichever is greater;
* For study areas with more than 6,000, but
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fewer than 17,887 total working loops, the
monthly amount per loop shall be $3.007 +
(117,990/number of total working loops);
and

* For study areas with 17,887 or more total
working loops, the monthly amount per
loop shall be $9.56;

 Beginning January 1, 2013, the monthly
per-loop limit shall be adjusted each year
to reflect the annual percentage change in
GDP-CPI.

233. The chart below depicts the per-line limits on cor-
porate operations expense currently in place for 2011
compared to the new per-line limit we adopt today,
which will become effective January 1, 2012.

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

*17749 5. Reducing High Cost Loop Support for Ar-
tificially Low End-User Rates

234. Background. Section 254(b) of the Act requires
that “[clonsumersin all regions of the Nation . . . should
have access to telecommunications and information ser-
vices . . . that are available at rates that are reasonably
comparable to rates charged for similar services in urb-
an areas.” In the USF/ICC Transformation
NPRM, we sought comment on tools, such as rate
benchmarks and imputation of revenues, that might be
used both today and as the marketplace fully transitions
to broadband networks to meet this statutory mandate.
[FN375 Among other things, we sought comment on
using a rate benchmark, or floor, based on local rates
for voice service at the outset of any transition for high-
cost support reform. N376] One commenter, in re-
sponse to the USF/ICC Transformation NPRM, sugges-
ted we develop a benchmark for voice service and re-
duce a carrier's high-cost suppo[rlgl\tl)g 7’[7h]e amount that its
rate falls below the benchmark.

**64 235. Discussion. We now adopt a rule to limit
high-cost support where end-user rates do not meet a
specified local rate floor. This rule will apply to both
rate-of-return carriers and price cap companies. *17750
Section 254 abligates states to share in the responsibil-

ity of ensuring universal service. We recognize some
state commissions may not have examined local ratesin
many years, and carriers may lack incentives to pursue a
rate increase when federal universal service support is
available. Based on evidence in the record, however,
there are a number of carriers with local rates that are
[Sﬂ'g}%?mly lower than rates that urban consumers pay.

Indeed, as noted in Figure 5 below, there are
local rates paid by customers of universal service recipi-
ents as low as $5 in some areas of the country. For ex-
ample, we note that two carriersin lowa and one carrier
in Minnesota offer local residential rates below $5 per
month. F We do not believe that Congress inten-
ded to create a regime in which universal service sub-
sidizes artificially low local rates in rural areas when it
adopted the reasonably comparable principle in section
254(b); rather, it is clear from the overall context and
structure of the statute that its purpose is to ensure that
rates in rural areas not be significantly higher than in
urban areas.

236. We focus here on the impact of such arule on rate-
of-return companies. Data submitted by NECA
summarizing residential R-1 rates for over 600 compan-
ies -- a broad cross-section of carriers that typically re-
ceive universal service support -- show that approxim-
ately 60 percent of those study areas have local residen-
tial rates that are below the 2008 national average local
rate of $15.62. This distribution plot shows that most
rates fall within a five-dollar range of the national aver-
age, but more than one hundred companies, collectively
representing hundreds of thousands of access lines, have
a basic R-1 rate that is significantly lower. This appears
consistent with rate data filed by other commenters.

[FN381]

*17751 Figure 5
Sample of Local Residential Service Monthly Rates
NECA Survey of 641 Respondents

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

237. It isinappropriate to provide federal high-cost sup-
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port to subsidize local rates beyond what is necessary to
ensure reasonable comparability. Doing so places an un-
due burden on the Fund and consumers that pay into it.
Specifically, we do not believe it is equitable for con-
sumers across the country to subsidize the cost of ser-
vice for some consumers that pay local service rates that
are significantly lower than the national urban average.

238. Based on the foregoing, and as described below,
we will limit high-cost support where local end-user
rates plus state regulated fees (specifically, state SLCs,
state universal service fees, and mandatory extended
area service charges) do not meet an urban rate floor
representing the national average of local rates plus
such state regulated fees. Our calculation of this urban
rate floor does not include federal SLCs, as the pur-
poses of this rule change are to ensure that states are
contributing to support and advance universal service
and that consumers are not contributing to the Fund to

support customers whose rates are below a reasonable
Ievel.[FN382]

**65 239. We will phasein this rate floor in three steps,
beginning with an initial rate floor of $10 for the period
July 1, 2012 through June 30, 2013 and $14 for the peri-
od July 1, 2013 through June 30, 2014. Beginning July
1, 2014, and in each subsequent calendar year, the rate
floor will be established after the Wireline Competition
Bureau completes an updated annual survey of voice
rates. Under this approach, * 17752 the Commission will
reduce, on a dollar-for-dollar basis, HCLS and CAF
Phase | support to the extent that a carrier's local rates
(plus state regulated fees) do not meet the urban rate
floor.

240. To the extent end-user rates do not meet the rate
floor, USAC will make appropriate reductions in HCLS
support. This calculation will be pursuant to a rule that
is separate from our existing rules for calculation of
HCLS, which is subject to an annual cap. As a con-
sequence, any calculated reductions will not flow to
other carriers that receive HCLS, but rather will be used
to fund other aspects of the CAF pursuant to the reforms
we adopt today. S

241. This offset does not apply to ICLS because that

mechanism provides support for interstate rates, not in-
trastate end-user rates. Accordingly, we will revise our
rules to limit a carrier's high-cost loop support when its

rates do not meet the specified local urban rate floor.
[FN384]

242. As shown in Figures 6 and 7 below, phasing in this
requirement in three steps will appropriately limit the
impact of the new requirement in a measured way.
Based on the NECA data, we estimate that there are
only 257,000 access lines in study areas having local
rates less than $10 -- which would be affected by the
rule change in the second half of 2012 -- and there are
827,000 access lines in study areas that potentially
would be affected in 2013.[FN385] We assume,
however, that by 2013 carriers will have taken neces-
sary steps to mitigate the impact of the rule change. By
adopting a multi-year transition, we seek to avoid a
flash cut that would dramatically affect either carriers or
the consumers they serve.

Figure 6

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

*17753 Figure 7

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

243. In addition, because we anticipate that the rate
floor for the third year will be set at afigure close to the
sum of $15.62 plus state regulated fees, we are confid-
ent that $10 and $14 are conservative levels for the rate
floors for the first two years. $15.62 was the average
monthly charge for flat-rate service in 200% the most
recent year for which data was available. FN386] Under
our definition of “reasonably comparable,” rural rates
are reasonably comparable to urban rates under section
254(b) if they fall within a reasonable range above the
national average. Under this definition, we
could set the rate floor above the national average urban
rate but within a range considered reasonable. In the
present case, we are expecting to set the end point rate
floor at the average rate, and we are setting rate floors
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well below our current best estimate of the average dur-
ing the multi-year transition period.

**66 *17754 244. Although the high-cost program is
not the primary universal service program for address-
ing affordability, we note that some commenters have
argued that if rates increase, service could become unaf-
fordable for low-income consumers. However,
staff analysis suggests that this rule change should not
disproportionately affect low-income consumers, be-
cause there is no correlation between local rates and av-
erage incomes in rate-of-return study areas--that is,
rates are not systematically lower where consumer in-
come is lower and higher where consumer income is
higher. We further note that the Commission's Lifeline
and Link Up program remains available to |low-income
consumers regardless of this rule change.

245, In 2010, 1,048 rate-of-return study areas received
HCLS support. Using data from the NECA survey filed
pursuant to the Protective Order in this proceeding and
U.S. Census data from third-party providers, we ana-
lyzed monthly local residential rate data for 641 of these
study areas and median income data for 618 of those
641 study areas.[ Based on the 618 study areas
for which we have both local rate data and median in-
come data, when we set one variable dependent upon
the other (price as a function of income), we do not ob-
serve prices correlating at all with median income levels
in the given study areas. We observe a wide range of
prices -- many are higher than expected and just as
many are lower than expected. In fact, some areas with
extremely low residential rates exhibit higher than aver-
age consumer income.

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

*17755 Figure 8

246. To implement these rule changes, we direct that all
carriers receiving HCLS must report their basic voice
rates and state regulated fees on an annual basis, so that
necessary support adjustments can be calculated.
[FN391] In addition, all carriers receiving frozen high-
cost support will be required to report their basic voice
rates and state regulated fees on an annua basis.

[FN392] Carriers will be required to report their rates to
USAC, as set forth more fully below [cross reference to
reporting section: (See Section XX, infra)]. As noted
above, we have delegated authority to the Wireline
Competition Bureau and the Wireless Telecommunica-
tions Bureau to take all necessary steFE Nt?ggo:lae]!velop an
annual rate survey for voice services. We ex-
pect this annual survey to be implemented as part of the
annual survey described above in the section discussing
public interest obligations for voice telephony. We ex-
pect the initial annual rate survey will be completed pri-
or to the imLPIementaIion of the third step of the trans-
ition.[':'\|39 ]

*17756 247. Finally, we note that the Joint RLECs con-
tend that a benchmark approach for voice services fails
to address rate comparability for broadband services.
[FN395] Although we address only voice services here,
elsewhere in this Order we address reasonable compar-
ability in rates for broadband services. ] We be-
lieve that it is critical to reduce support for voice -- the
supported service -- where rates are artificialy low. Do-
ing so will relieve strain on the USF and, thus, greatly
assist our efforts in bringing about the overall trans-
formation of the high-cost program into the CAF.
[FN397]

6. Safety Net Additive

**67 248. Background. In 2001, as part of the Rural
Task Force proceeding, the Commission adopted the
“safety net additive” with the intent of providing addi-
tional support to rural incumbent LECs who make addi-
tional significant investment?\] notwithstanding the cap
on high-cost loop support.[F 398 Once an incumbent
LEC qualifies for such support, it receives such support
for the qualifying year plus the four subsequent years.
[F Specifically, the safety net additive provides
additional loop support if the incumbent LEC realizes
growth in year-end telecommunications plant in service
(TPIS) (as prescribed in section 32.2001 of the Com-
mission's rules) on a per-line basis of at least 14 percent
more than the study area's EI\ITB d)er—line investment at
the end of the prior period.[ ]

* 17757 249. From 2003 to 2010, the safety nelg '\ﬂggive
increased from $9.1 million to $78.9 miIIion.[ It
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is projected to be $94 million for 2011, an increase of
approximately ten-fold in nine years.[ 02] To quali-
fy for the safety net additive, an incumbent LEC's year-
over-year TPIS, on a per-line basis, must increase by a
minimum of 14 percent. The majority of incumbent
LECs that currently are receiving the safety net additive
qualified in large part due to significant loss of lines,
not because of significant increases in investment,
which is contrary to the intent of the rule to provide ad-
ditional funding only for significant new investment.
[FN40 When the Commission adopted the safety net
additive, access lines were growing. The Commission
did not anticipate that incumbent telephone companies
would lose access lines as they have over the past dec-
ade. For the past two years, close to sixty percent of in-
cumbent LECs that qualified for the safety net additive
did not have total TPIS increase by more than 14 per-
cent year-over-year. However, because of the
loss of lines, such incumbent LECs qualified for the
safety net additive because the rule is based on per-line
investment. Accordingly, in the USF/ICC Transforma-
tion NPRM, we %roposed to eliminate safety net addit-
ive support.[FN4 ol

250. Discussion. We conclude the safety net additive is
not designed effectively to encourage additionaIF Ns%g
ficant investment in telecommunications plant,[ ]
and therefore eliminate the rule immediately. We grand-
father existing recipients and begin phasing out their
support in 2012.[FN8107]

251. Several commenters suggest that rather than elim-
inate the safety net additive, we revise the rule to base
gualification on the total year-over-year changes in
TPIS, rather than on per-line change in TPI S.[ 408]
We decline to adopt this suggestion, and we conclude
instead that we should phase out safety net additive
rather than modify how it operates. While revising the
rule as some commenters suggested would address one
deficiency with safety net additive support, doing so
would not address our *17758 overarching concern that
safety net additive as a whole does not provide the right
incentives for investment in modern communications
networks. It does not ensure that investment is reason-
able or cost-efficient, nor does it ensure that investment

is targeted to areas that would not be served absent sup-
port. For example, even if we changed the rule as pro-
posed, safety net additive could continue to allow in-
cumbent LECs to get additional support if, for instance,
they choose to build fiber-to-the-home on an acceler-
ated basis in an area that is also served by an unsubsid-
ized cable competitor. That said, we do modify our pro-
posed phase out of safety net additive based on the re-
cord.

**68 252. We conclude that beneficiaries of safety net
additive whose total TPIS increased by more than 14
percent over the prior year at the time of their initial
gualification should continue to receive such support for
the remainder of their eligibility period, consistent with
the original intent of the rule. For the remaining benefi-
ciaries of safety net, we find that such support should be
phased down in 2012 because such support is not being
paid on the basis of significant investment in telecom-
munications plant. Specifically, for the latter group of
beneficiaries, the safety net additive will be reduced 50
percent in 2012, and eliminated in 2013. We do not
provide anE/FRl%/g]safety net support for costs incurred
after 20009.

7. Local Switching Support

253. Background. LSS allows rural incumbent LECs
serving 50,000 access lines or fewer to allocate a larger
percentage of their switching costs (including related
overhead costs) to the interstate jurisdiction and recover
those costs through the federal universal service fund.
[FN410 Historically, the rationale for LSS was that tra-
ditional circuit switches, which were based on special-
ized hardware, were relatively expensive for the smal-
lest of carriers because such switches were not easily
scaled to the size of the carrier, and therefore required
additional support from the federal jurisdiction. In re-
cent years, however, telecommunications technology
has been evolving from circuit-switched to |P-based,
and many smaller rate-of-return carriers are purchasing
soft switches and routers which tend to be cheaper and
more efficiently scaled to smaller operating sizes than
the specialized hardware-based switches that *17759
predominated when LSS was created. FN411 Qualific-
ation for LSS is solely based on the size of the incum-
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bent LEC study area, i.e. the number of access lines
served, with eligibility thresholds that bear no rational
linkage to modern network architecture. Moreover, in-
cumbent LECs do not have to meet a high-cost
threshold to qualify for LSS.

254. In the USF/ICC Transformation NPRM, we pro-
posed to eliminate local switching support, or in the al-
ternative,Fto combine this program with high-cost loop
support.[ N412] A number of commenters agree that
LSS should be eliminated because today's soft switches
are less expensive and more efficiently scaled to small
operating sizes than past circuit-based switch&s,[FNA'lS]
while other commenters oppose the elimination of LSS.
[FN414 The Rural Associations state that the future of
LSS should be addressed in conjunction with the Com-
mission's |CC reform proceeding. o

255. Discussion. We agree with the Rural Associations
that reforms to LSS should be integrated with reforms
to ICC and the accompanying creation of a CAF to
provide measured replacement of lost intercarrier reven-
ues. We continue to believe that the rationale for LSS
has weakened with the advent of cheaper, more scalable
switches and routers. We also agree with the
Ad Hoc Telecommunications Users Committee that the
LSS funding mechanism provides a disincentive for
those carriers owning multiple study areas in the same
state to combine those study areas, potentially resultin
N [FN417?
in inefficient, costly deployment of resources.
Further, because qualification is solely based on the
number of lines in the study area, LSS does not appro-
priately target funding to high-cost areas, nor does it
target funding to areas that are unserved with broad-
band.

**69 256. At the same time, we recognize that today
many small companies recover a portion of the costs of
their switching investment, both for circuit switches and
recently purchased soft switches, through LSS. LSSis a
form of explicit recovery for switching investment that
otherwise would be * 17760 recovered through intrastate
access charges or end user rates. As such, any reduc-
tions in LSS would result in a revenue requirement
flowing back to the state jurisdiction.

257. For al of these reasons, we conclude that it is time
to end LSS as a stand-alone universal service support
mechanism, but that, as discussed in more detail in the
ICC section of this Order, limited recovery of the costs
previously covered by LSS should be available pursuant
to our ICC reform and the accompanying creation of an
ICC recovery mechanism through the CAF. Effective
July 1, 2012 we will eliminate LSS as a separate sup-
port mechanism. In order to simplify the transition of
LSS, beginning January 1, 2012 and until June 30,
2012, LSS payments to each eligible incumbent LEC
shall be frozen at 2011 support levels subject to true-up
based on 2011 operating results. To the extent that the
elimination of LSS support affects incumbent LECs in-
terstate switched access revenue [rlglgllzjli{SEnent' we ad-
dress that issue in the |CC context.

8. Other High-Cost Rule Changes

a. Adjusted High Cost Loop Cap for 2012

258. Background. In 1993, the Commission adopted a
cap on high-cost loop support. In 2001, the
Commission modified the cap to adjust it annually by
an index based on changes in the GDP/CPI and access
Iines.[ ] In recent years, with low inflation and
loss of access lines, the annual cap for HCLS has been
adjusted downward.

259. Discussion. NECA projects that the high-cost loop
cap will be $858 million for all rural incumbent LECs
for 2012, which is $48 million less ththhf2§906 mil-
lion projected to be disbursed in 2011.[ ] Due to
the elimination of HCL S for price cap companies as dis-
cussed above, we are lowering the HCLS cap for 2012
by the amount of HCLS support price cap carriers
would have received for 2012. We reset the 2012 high-
cost loop cap to the level that remaining rate-of-return
carriers are projected to receive in 2012. Although price
cap holding companies currently receive HCLS in afew
rate-of-return study areas, as aresult of the rule changes
discussed above, all of their remaining rate-of-return
support will be distributed through a new transitional
CAF p[rlg)lgzam] rather than existing mechanisms like
HCLS. Accordingly, NECA is required to re-
calculate the HCLS cap for 2012 after deducting all
HCLS that price cap carriers and their affiliated rate-
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of-return study areas would have received for 2012.
NECA is required to submit to the Wireline Bureau the
revised 2012 HCL S cap within 30 days of the release of
this Order. NECA shall provide to the Wireline Bureau
all calculations and assumptions used in re-calculating
the HCLS cap.

*17761 b. Study Area Waivers

(i) Standardsfor Review

**70 260. Background. A study area is the geographic
territory of an incumbent LEC's telephone operations.
The Commission froze alllzﬁhjzdx area boundaries effect-
ive November 15, 1984.[ ] The Commission took
this action to prevent incumbent LECs from establish-
ing separate study areas made up only of high-cost ex-
changes to maximize their receipt of high-cost universal
service support. A carrier must therefore apply to the
Commission for a waiver of the study area boundary
freeze if it wishes to transfer or acquire additional ex-
changes. In evaluating petitions seeking a
waiver of the rule freezing study area boundaries, the
Commission currently applies a three-prong standard:
(1) the change in study area boundaries must not ad-
versely affect the universal service fund; (2) the state
commission having regulatory authority over the trans-
ferred lines does not object to the transfer'2 and (3) the
transfer must be in the public interest. N426] In evalu-
ating whether a study area boundary change will have
an adverse impact on the universal service fund, the
Commission historically analyzed whether a study area
waiver would result in an annual aggregate shift in an
amount equal to or greater than one percent of nation-
wide high-cost support in the most recent calendar year.
[FN427§J

261. The Commission began applying the one-percent
guideline in 1995 to limit the potential adverse impact
of exchange sales on the overall fund, and partialy in
response to the concern that, because high-cost loop
support was capped, an increase in the draw of any fund
recipient necessarily would reduce the amounts that oth-
er LECs receive from that support fund. Al-
though the Commission adopted the “parent trap” rule
in 1997 prohibiting companies that acquire lines from
realizing additional high-cost support for those lines, it

continued to apply the one-percent guideline to determ-
ine the impact on the universal service fund on changes
in safety valve support and ICLS, to which the parent
trap rule did not apply.

262. At the time the one-percent guideline was imple-
mented in 1995, the Universal Service Fund consisted
of high-cost loop support for incumbent LECs. N430]
The annual aggregate high-cost loop support *17762 at
that time was approximately $745 million. The
threshold for determining an adverse impact, therefore,
was approximately $7.45 million. Subsequently, the
Telecommunications Act of 1996 directed the Commis-
sion to make universal service support explicit, rather
than implicitly included in interstate access rates.
[ As a result, over the next few years the Com-
mission created explicit universal service high-cost sup-
port mechanisms for local switch[i ERMI gét]arstate common
line access, and interstate access.

263. The expansion of universal service high-cost sup-
port to include additional mechanisms, pursuant to the
1996 Act, significantly increased the base from which
the one-percent guideline is calculated. Currently, annu-
al aggregate high-cost support for all mechanisms is
projected to be approximately $4.5 biIIion.[FN434]
One-percent of $4.5 billion is $45 million. No study
area waiver request in recent ﬁ?ﬁ%g]as come close to
triggering the one-percent rule.

**71 264. In the USF/ICC Transformation NPRM, we
proposed to eliminate the one-percent guideline as a
measure of evaluating whether a study area waiver will
have an adverse impact on the universal service fund
because continuing to apply the one-percent guideline
in this manner is unlikely to shed any infilg\rllagg]wheth-
er a study area waiver should be granted.

265. Discussion. We conclude that the one-percent
guideline is no longer an appropriate guideline to evalu-
ate whether a study area waiver would result in an ad-
verse effect on the fund and, therefore, eliminate the
one-percent guideline in evaluating petitions for study
area waiver. Therefore, on a prospective basis, our
standards for evaluating petitions for study area waiver
are: (1) the state commission having regulatory author-
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ity over the transferred exchanges does not object to the
transfer_and _(2) the transfer must be in the public in-
ter%t.[':N43 As proposed in the USF/ICC Transform-
ation NPRM, our evaluation of the public interest bene-
fits of a proposed study area waiver will include: (1) the
number of lines at issue; (2) the projected universal ser-
vice fund cost per line; and (3) whether such a grant
would result in consolidation of study areas that facilit-
ates reductions in cost by taking advantage of the eco-
nomies of scale, i.e., reduction in cost per line due to
the increased number of lines. We stress that
*17763 these guidelines are only guidelines and not ri-
gid measures for evaluating a petition for study area
waiver. We believe that this streamlined process will
provide greater regulatory certainty and a more certain
timetable for carriers seeking to invest in additional ex-
changes.

(ii) Streamlining the Study Area Waiver Process

266. Background. In the USF/ICC Transformation
NPRM, we proposed to streamline the process for ad-
dressing petitions for study area waivers. The
Commission's current procedures for addressing peti-
tions for study area waiver require the Wireline Com-
petition Bureau to issue an order either granting or
denying the request. Most petitions for study area
waiver are routine in nature and are granted as filed
without modification. Nevertheless, the current proced-
ure requires the issuance of an order granting the peti-
tion for waiver. In the USF/ICC Transformation NPRM,
we proposed a process similar to the Bureau's pro-
cessing of routine section 214 transfers of control ap-
plications. The section 214 process deems the
application granted, absent any further action by the
Bureau, on the 31st day after the date of the public no-
tice listing the application as accepted for filing as a
streamlined application. 1

267. Discussion. To more efficiently and effectively
process petitions for waiver of the study area freeze, we
adopt our proposal to streamline the study are waiver
process. Upon receipt of a petition for study area
waiver, a public notice shall be issued seeking comment
on the petition. Asis our usual practice, comments and
reply comments will be due within 30 and 45 days, re-

spectively, after release of the public notice. Absent any
further action by the Bureau, the waiver will be deemed
granted on the 60th day after the reply comment due
date. Additionally, any study area waiver related waiver
reguests that petitioners routinely include in petitions
for study area waiver and we routinely grant -- such as
requests for waiver of sections 69.3(e)(11) (to include
any acquired lines in the NECA pool) and 69.605(c) (to
remain an average schedule company after an acquisi-
tion of exchanges) -- will also be deemed granted on the
60th day after the reply comment due date absent any
further action by the Bureau. Should the Bur-
eau have concerns with any aspect of the petition for
study area waiver or related waivers, however, the Bur-
eau may issue a second public notice stating that the pe-
tition will not be deemed granted on the 60th day after
the reply comment due date and is subject to further
analysis and review. 3l

c. Revising the“Parent Trap” Rule, Section 54.305
**72 268. Background. Section 54.305(b) of the Com-
mission's rules provides that a carrier acquiring ex-
changes from an unaffiliated carrier shall receive the
same per-line levels of high-cost universal service sup-
port for which the ar[:lg__ﬁ Eﬁ& ]exchanges were eligible pri-
or to their transfer. The Commission adopted
section 54.305 to discourage a carrier from placing un-
reasonable reliance upon potential * 17764 universal ser-
vice support in deciding whether to purchase exchanges
or merely to increase jts share of high-cost universal
service support.

269. We proposed in the USF/ICC Transformation
NPRM to eliminate the unintended consequence of the
operation of section 54.305 that some rural incumbent
LECs receive support pursuant to section 54.305 that
would not otherwise receive support or would receive
lesser support based on their own actual costs. 446]

270. Discussion. We find that the proposed minor revi-
sion to the rule will better effectuate the intent of sec-
tion 54.305 that incumbent LECs not purchase ex-
changes merely to increase their high-cost universal ser-
vice support and should not dissuade any transactions
that are in the public interest. Therefore, effective Janu-
ary 1, 2012, any incumbent LEC currently and prospect-
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ively subject to the provisions of section 54.305, that
would otherwise receive no support or lesser support
based on the actual costs of the study area, will receive
the lesser of the support pursuant to section 54.305 or
the support based on its own costs. ]

271. We note that above, we freeze all support under
our existing high-cost support mechanisms on a study
area basis for price cap carriers and their rate-of-return
affiliates, at 2011 levels, effective January 1, 2012.
[F Our modification of the operation of section
54.305 is not intended to reduce support levels for those
companies; they will receive frozen high-cost support
equal to the amount of support each carrier received in
2011 in a given study area, adjusted downward as ne-
cessary to the extent local rates are below the specified
urban rate floor.

9. Limitson Total per Line High-Cost Support

272. Background. In the USF/ICC Transformation
NPRM, we proposed to adopt a $3,000 per year cap on
total support per line for all companies, both incumbent
LECs and competitive ETCs, operating in the continent-
al United States. Although the current HCLS
mechanism is capped in the aggregate, there is no cap
on the amount of high-cost loop support an individual
incumbent LEC study *17765 area may receive. Fur-
ther, there is no limit on support either in the aggregate
or for an individual incumbent LEC study areafor ICLS
and LSS.

273. For calendar year 2010, out of atotal of approxim-
ately 1,442 incumbent LEC study areas receiving sup-
port, fewer than twenty incumbents received more than
$3,000 per line annually (i.e., more than $250 monthly)
in high-cost universal service support; al of those stud

areas were served by rate-of-return compani%.[':l\|45

In addition, two competitive ETCs received support in
2010 in excess of $3,000 per line annually. We sought
comment on whether requiring American consumers
and businesses, whose contributions support universal
service, to pay more than $3,000 annually or more than
$250 per month for a single phone line is consistent
with fiscally responsible universal service reform. A
number of commenters supported the proposed cap,
while the State members of the Joint Board suggested

that support should be capped at a II:t:IJ\IV\aerlamount, $100
per line per month instead of $250.[ 5

**73 274. Discussion. After consideration of the record,
we find it appropriate to implement responsible fiscal
limits on universal service support by immediately im-
posing a presumptive per-line cap on universal service
support for all carriers, regardless of whether they are
incumbents or competitive ETCs. For administrative
reasons, we find that the cap shall be implemented
based on a $250 per-line monthly basis rather than a
$3,000 per-line annual basis because USAC disburses
support on a monthly basis, not on an annual basis. We
find that support drawn from limited public funds in ex-
cess of $250 per-line monthly (not including any new
CAF support resulting from ICC reform) should not be
provided without further justification.

275. This rule change will be phased in over thr[elg I\staﬁ]s
to ease the potential impact of this transition.

From July 1, 2012 through June 30, 2013, carriers shall
receive no more than $250 per-line monthly plus two-
thirds of the difference between their uncapped per-line
amount and $250. From July 1, 2013 through June 30,
2014, carriers shall receive no more than $250 per-line
monthly plus one-third of the difference between their
uncapped per-line amount and $250. July 1, 2014, carri-
ers shall receive no more than $250 per-line monthly.

276. The Rural Associations argue that a cap on total
annual per-line high-cost support should not be imposed
without considering individual circumstances and that if
such a cap isimposed only on non-tribal companies loc-
ated in the contiguous 48 states, about 12,000 customers
would experience rate increases of $9.24 to $1,200 per
month and the overall effect would reduce *}'E.Q%’és]t
disbursements by * 17766 less than $15 million.

The Rural Associations also point out while that it is
reasonable to ask whether it makes sense for USF to
support extremely high per-line levels going forward,
the Commission must consider the consequences of im-
posing such a limit olgl\(ltggﬁanies with high costs based
on past investments.

277. We emphasize that virtually all (99 percent) of in-
cumbent LEC study areas currently receiving support
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are under the $250 per-line monthly limit. Only eight-
een incumbent carriers and one competitive ETC today
receive support in excess of $250 per-line monthly, and
as aresult of the other reforms described above, we es-
timate that only twelve will continue to receive support
in excess of $250 per-line monthly.

278. We also recognize that there may be legitimate
reasons why certain companies have extremely high
support amounts per line. For example, some of these
extremely high-cost study areas exist because states
sought to ensure a provider would serve a remote area.
We estimate that the cap we adopt today will affect
companies serving approximately 5,000 customers,
many of whom live in extremely remote and high-cost
service territories. That is, al of the affected
study areas total just 5,000 customers. Therefore, as
suggested by the Rural Associations, FN456 we will
consider individual circumstances when applying the
$250 per-line monthly cap. Any carrier affected by the
$250 per-line monthly cap may file a petition for waiver
or adjustment of the cap that would include additional
financial data, information, and justification for support
in excess of the cap using the process we set forth be-
low. We do not anticipate granting any waivers
of undefined duration, but rather would expect carriers
to periodically re-validate any need for support above
the cap. We also note that even if a carrier can demon-
strate the need for funding above the $250 per-line
monthly cap, they are only entitled to the amount above
the cap they can show is necessary, not the amount they
were previously receiving.

**74 279. Absent a waiver or adjustment of the $250
per-line monthly cap, USAC shall commence reductions
of the affected carrier's support to $250 per-line
monthly six months after the effective date of these
rules. This six month delay should provide an opportun-
ity for companies to make operational changes, engage
in discussions with their current lenders, and bring any
unique circumstances to the Commission's attention
through the waiver process. To reach the $250 per-line
cap, USAC shall reduce support provided from each
universal support mechanism, with the exception of
LSS, based on the relative amounts received from each

mechanism.[FN458]

10. Elimination of Support in Areaswith 100 Per cent
Overlap

280. Background. We noted in the USF/ICC Transform-
ation NPRM that in many areas of the country,
“universal service provides more support than necessary
to achieve our goals’ by “subsidizing a competitor to a
voice and broadband provider that is offering service
without government assistance.” To address
this inefficiency, we sought comment on NCTA's pro-
posal “to reduce the amount of universal *17767 service
support provided to carriers in those areas of the coun-
try where there is extensive, unsubsidized facilities-
based voice competition and where government sub-
sidies no longer are needed to ensure that service will
be made available to consumers.” ] In addition,
in the August 3rd Public Notice, we sought comment on
the suggestion in the RLEC Plan to reduce an incum-
bent's support if another facilities-based provider proves
that it provides sufficient voice and broadband service
to at least 95 percent of the households in the incum-

bent's study area without any support or cross-subsidy.
[ENdsi] y supp y

281. Discussion. We now adopt a rule to eliminate uni-
versal service support where an unsubsidized competit-
or[ ] or a combination of unsubsidized compet-
itors -- offers voice and broadband service throughout
an incumbent carrier's study area, and seek comment on
a process to reduce support where such an unsubsidized
competitor offers voice and broadband service to a sub-
stantial majority, but not 100 percent of the study area.
Providing universal service support in areas of the
country where another voice and broadband provider is
offering high-quality service without government assist-
ance is an inefficient use of limited universal service
funds. We agree with commenters that “USF support
should be directed to areas where providers would not
deploy and maintain network facilities absent a USF
subsidy, and not in areas where unsubsidized facilities-
based providers already are competing for customers.”
[FN463] For this reason, we exclude from the CAF
areas that are overlapped by an unsubsidized competitor
(see infra Section VI11.C). Likewise, we do not intend to
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continue to provide current levels of high-cost support
to rate-of-return companies where there is overlap with
one or more unsubsidized competitors.

**75 282. At the same time, we recognize that there are
instances where an unsubsidized competitor offers
broadband and voice service to a significant percentage
of the customers in a particular study area (typically
where customers are concentrated in a town or other
higher density sub-area), but not to the remaining cus-
tomers in the rest of the study area, and that continued
support may be required to enable the availability of
[Sllém%l’%]ed voice services to those remaining customers.

In those cases, we agree with the Rural Associ-
ations that there should be a process to determine appro-
priate support levels.

283. Accordingly, we adopt arule to phase out al high-
cost support received by incumbent rate-of-return carri-
ers over three years in study areas where an unsubsid-
ized competitor -- or a combination of unsubsidized
competitors -- offers voice and broadband service at
speeds of at least 4 Mbps downstream/1 *17768 Mbps
upstream, and with latency and usage limits that meet
the broadband performance requirements described
above,[ for 100 percent of the residentia and
business locations in the incumbent's study area.

284. The FNPRM seeks comment on the methodol ogy
and data for determining overlap. Upon receiving a re-
cord on those issues, we direct the Wireline Competi-
tion Bureau to publish a finalized methodology for de-
termining areas of overlap and to publish a list of com-
panies for which there is a 100 percent overlap. In study
areas where there is 100 percent overlap, we will freeze
the incumbent's high-cost support at its total 2010 sup-
port, or an amount equal to $3,000 times the number of
rlgported lines as of year end 2010, whichever is lower,
[FN467] .

and reduce such sful__pl\rl)gétS ]over three years (i.e.
by 33 percent each year). In addition, in the
FNPRM, we seek comment on a process for determin-
ing support in study areas with less than 100 percent
overlap.

11. Impact of These Reforms on Rate-of-Return Car -
riersand the Communities They Serve

285. We agree with the Rural Associations that “thereis
... without question a need to modify certain of the ex-
isting universal service mechanism to enhance perform-
ance and improve sustainability.” We take a
number of important steps to do so in this Order, and we
are careful to implement these changes in a gradual
manner so that our efforts do not jeopardize service to
consumers or investments made consistent with existing
rules. It is essential that we ensure the continued avail-
ability and affordability of offerings in the rural and re-
mote communities served by many rate-of-return carri-
ers. The existing regulatory structure and competitive
trends have placed many small carriers under financial
strain and inhibited the ability of providers to raise cap-
it aI.[FN470]

286. Today, we reaffirm our commitment to these com-
munities. We provide rate-of-return carriers the predict-
ability of remaining under the legacy universal service
system in the near-term, while giving notice that we in-
tend to transition to more incentive-based regulation in
the near future. We also provide greater cer-
tainty and a more predictable flow of revenues than the
status quo through our intercarrier compensation re-
forms, and set a total budget to direct up to $2 billion in
annual universal service (including CAF associated with
intercarrier compensation reform) payments to areas
served by rate-of-return carriers. We believe that this
global approach will provide a more stable base going
forward for these carriers, and the communities they
serve.

**76 *17769 287. Today's package of universal service
reforms is targeted at eliminating inefficiencies and
closing gaps in our system, not at making indiscriminate
industry-wide reductions. Many of the rules addressed
today have not been comprehensively examined in more
than a decade, and direct funding in ways that may no
longer make sense in today's marketplace. By providing
an opportunity for a stable 11.25 percent interstate re-
turn for rate-of-return companies, regardliess of the ne-
cessity or prudence of any given investment, our current
system imposes no practical limits on the type or extent
of network upgrades or investment. Our system
provides universal service support to both a well-run
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company operating as efficiently as possible, and a
company with high costs due to imprudent investment
decisions, unwarranted corporate overhead, or an ineffi-
cient operating structure.

288. In this Order, we take the overdue steps necessary
to address the misaligned incentives in the current sys-
tem by correcting program design flaws, extending suc-
cessful safeguards, ensuring basic fiscal responsibility,
and closing loopholes to ensure our rules reward only
prudent and efficient investment in modern networks.
Today's reforms will help ensure rate-of-return carriers
retain the incentive and ability to invest and operate
modern networks capable of delivering broadband as
well as voice services, while eliminating unnecessary
spending that unnecessarily limits funding that is avail-
able to consumers in high-cost, unserved communities.

289. Because our approach is focused on rooting out in-
efficiencies, these reforms will not affect all carriersin
the same manner or in the same magnitude. After signi-
ficant analysis, including review of numerous cost stud-
ies submitt?('d: l\tl>){7i2r]1dividual small companies and cost
consultants, NECA and USAC data, and ag-
gregated information provided by the Rural Utilities
Service (RUS) on their current loan portfolio, 73]
we are confident that these incremental reforms will not
endanger existing service to consumers. Further, we be-
lieve strongly that carriers that invest and operate in a
prudent manner will be minimally affected by this Or-
der.

290. Indeed, based on calendar year 2010 support
levels, our analysis shows that nearly 9 out of 10 rate-
of-return carriers will see reductions in high-cost uni-
versal service receipts of less than 20 percent annually,
and approximately 7 out of 10 will see reductions of
less than 10 percent. In fact, almost 34 percent
of rate-of-return carriers will see no reductions whatso-
ever, and more than 12 percent of providers will see an
increase in high-cost universal service receipts. This,
coupled with a stabilized path for ICC, will provide the
predictability and certainty needed for new investment.

291. Looking more broadly at all revenues, we believe
that the overall regulatory and revenue predictability

and certainty for rate-of-return carriers under today's re-
forms will help facilitate access to capital and efficient
network investment. Specifically, it is critical to under-
score that legacy high-cost support is but one of four
main sources of revenues for rate-of-return providers:
universal service *17770 revenues account for approx-
imately 30 percent of the typical rate-of-return carrier's
total revenueﬁ.[ Today's action does not alter a
provider's ability to collect regulated or unregulated
end-user revenues, and comprehensively reforms the
fourth main source of revenues, the intercarrier com-
pensation system. Importantly, ICC reforms will
provide rate-of-return carriers with access to a new ex-
plicit recovery mechanism in CAF, offering a source of
stable and certain revenues that_the_current intercarrier
system can no longer provide. Taking into ac-
count these other revenue streams, and the complete
package of reforms, we believe that rate-of-return carri-
ers on the whole will have a stronger and more certain
foundation from which to operate, and, therefore, con-
tinue to serve rural parts of America

**77 292. We are, therefore, equally confident that
these reforms, while ensuring significant overall cost
savings and improving incentives for rational invest-
ment and operation by rate-of-return carriers, will in
general not materially impact the ability of these carri-
ers to service their existing debt. Based on an analysis
of the reform proposals in the Notice, RUS projects that
the Times Interest Earned Ratio (TIER) for some bor-
rowers could fall below 1.0, which RUS considers_a
minimum baseline level for a healthy borrower.
However, the package of reforms adopted in this Order
is more modest than the set proposed in the Notice. In
addition, companies may still have positive cash flow
and be able to service their debt even with TIERS of less
than 1.0.[':N47 ] Indeed of the 444 RUS borrowers in
2010, 75 (17 percent) were below TIER 1.0.7V479
Moreover, whereas RUS assumed that all USF reduc-
tions directly impact borrowers bottom lines, in fact we
expect many borrowers affected by our reforms will be
able to achieve operational efficiencies to reduce oper-
ating expenses, for instance, by sharing administrative
or operating functions with other carriers, and thereby
offset reductions in universal service support.
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293. We, therefore, reject the sweeping argument that
the rule changes we ado?lt: '{I%Ejge% would unlawfully ne-
cessarily affect a taking. Commenters seem to
suggest that they are entitled to continued USF support
as a matter of right. Precedent makes clear, however,
that carriers have no vested property interest in USF. To
recognize a property interest, carriers must “have a le-
gitimate claim of entitlement to” USF support.[FN481]
Such entitlement would not be established by the Con-
stitution, but by independent sources of Iaw.[FN482]
Section 254 does not expressly or impliedly provide that
particular companies are *17771 entitled to ongoing
USF support. Indeed, there is no statutory provision or
Commission rule that provides companies with a vested
right to continued receipt of support at current levels,
and we are not aware of any other, independent source
of law that gives particular companies an entitlement to
ongoing USF support. Carriers, therefore, have no prop-
ert% interest in or right to continued USF support.
[FN483]

294. Additionally, carriers have not shown that elimina-
tion of USF support will result in confiscatory end-user
rates. To be confiscatory, government-regulated rates
must be so low that[ I;r’la/&tﬁ]reaien a regulated entity's
“financial integrity” or “destroy the value” of
the company's property.[FN485] Carriers face a “heavy
burderw[’;:}\ln4g%c])ving confiscation as a result of rate regu-
lation. To the extent that any rate-of-return car-
rier can effectively demonstrate that it needs additional
support to avoid constitutionally confiscatory rates, the
Commission will consider awaiver request for addition-
al support. FN48 We will seek the assistance of the
relevant state commission in review of such a waiver to
the extent that the state commission wishes to provide
insight based on its understanding of the carrier's activ-
ities and other circumstances in the state. We do not ex-
pect to routinely grant requests for additional support,
but this safeguard is in place to help protect the com-
munities served by rate-of-return carriers.

E. Rationalizing Support for M obility

**78 295. Mobile voice and mobile broadband services
are increasingly important to consumers and to our na-
tion's economy. Given the important benefits of and the

strong consumer demand for mobile services, ubiquit-
ous mobile coverage must be a national priority. Yet
despite growth in annual funding *17772 for competit-
ive ETCs of almost 1000 percent over the past decade-
-from less than_$17 million in 2001 to roughly $1.22
billionin 201O[FN488] --there remain many areas of the
country where people live, work, and travel that lack
any mobile voice coverage, and still larger geographic
areas that lack current generation mobile broadband
coverage. To increase the availability of current genera-
tion mobile broadband, as well as mobile voice, across
the country, universal service funding for mobile net-
works must be deployed in a more targeted and efficient
fashion than it is today.

296. It is clear that the current system does not effi-
ciently serve the nation. In 2008, the Commission con-
cluded that rapid growth in support to competitive ETCs
as a result of the identical support rule threatened the
sustainability of the universal service fund. ]
Further, it found that providing the same per-line sup-
port amount to competitive ETCs had the consequence
of encouraging wireless competitive ETCs to supple-
ment or duplicate existing services while offering little
incentive to maintain ?lr: ﬁ%%?d investment in unserved
or underserved areas. As a consequence, the
Commission adopted an interim state-by-state cap on
high-cost support for competitive ETCs, subject to two
exceptions, pending comprehensive high-cost universal
service reform.[FNg'gl]

297. The interim cap slowed the growth in competitive
ETC funding, but it did not address where such funding
is directed or whether there are better ways to achieve
our goal of advancing mobility in areas where such ser-
vice would not exist absent universal service support.
Many areas are served by multiple wireless COTEﬁﬁzltsi)\é(]a
ETCsthat likely are competing with each other.

In other areas of the country, mobile coverage is lack-
ing, and there may be no firms willing to enter the mar-
ket, even at current support levels.

298. Today we adopt reforms that will secure funding
for mobility directly, rather than as a side-effect of the
competitive ETC system, while rationalizing how uni-
versal service funding is provided to *17773 ensure that
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it is cost-effective and targeted to areas that require
public funding to receive the benefits of mobility. While
we proposed providing support to a single fixed or mo-
bile service provider, many commenters supported the
establlshment of separate fixed and mobile programs.
[FN4 As described above, we establish ubiquitous
availabilitg of mobile services as a universal service
goal.

299. To accomplish this goal, we establish the Mobility
Fund. The first phase of the Mability Fund will provide
one-time support through a reverse auction, with a total
budget of $300 million, and will provide the Commis-
sion with experience in running reverse auctions for
universal service support. We expect to distribute this
support as quickly as feasible, with the goal of holding
an auction in 2012, with support beginning to flow no
later than 2013. As part of this first phase, we also des-
ignate an additional $50 million for one-time support
for advanced mobile services on Tribal lands, for which
we expect to hold an auction in 2013. The second phase
of the Mobility Fund will provide ongoing support for
mobile service with the goal of holding the auction in
the third quarter of 2013 and support d|sbursed start| 5?
in 2014, with an annual budget of $500 m|II|on

This dedicated support for mobile service supplements
the other competitive blddlng mechanisms under the
Connect America Fund

**79 300. In the remainder of this section, we establish
Phase | of the Mobility Fund and the dedicated Tribal
Mobility Fund, each providing for one-time support; es-
tablish the budget for Phase Il of the Mobility Fund to
provide ongoing support; and establish the transition
from the identical support rule to these new dedicated
funding mechanisms for mobility. In the FNPRM, we
seek comment on specific proposals to determine and
distribute ongoing support in Phase Il of the Mobility
Fund, including proposals to target dedicated funding to
Tribal lands.

1. Mobility Fund Phase |

a. Introduction and Background
301. Millions of Americans live in communities where
current-generation mobile service is unavailable, and

millions more work in or travel through such areas. In
order to help ensure the availability of mobile broad-
band across America, we establish the Mobility Fund.
In the three decades since the Commission issued the
first cellular telephone licenses, the wireless industry
has continually expanded and upgraded its networks to
the point where third generation (often called
“advanced” or “3G") mobile wireless services are now
widely available. Such services typically in-
clude both voice *17774 telecommunications service
and Internet access. However, significant mobility gaps
remain a problem for residents, public safety first re-
sponders, businesses, public institutions, and travelers,
particularly in rural areas. Such gaps impose significant
disadvantages on those who live, work, and travel in
these areas. Today's Order seeks to address these gaps.

302. The Mobility Fund builds on prior proposals for
modernizing the structure and operation of the USF. It
was the Federal-State Joint Board on Universal Service
(“Joint Board”) that first recognized the importance of
directly addressing the infrastructure needs in areas un-
served by mobile service, and in the 2007 Recommen-
ded Decision, the Joint Board recommended that the
Commission establish a Mobility Fund..™N4%8] |1 the
Recommended Decision, the Joint Board acknowledged
that the universal availability of mobile services was a
national priority and proposed that a Mobility Fund be
created to subsidize the costs of construction of new fa-
cilitiesin “unserved” areas where S|gn|f|cant ]population
density lacked wireless voice serV|ce The Joint
Board also contemplated that funds would be available
to construct facilities along roads and hlif?\lhw%ﬁls’ to ad-
vance important public safety interests. Finally,
the Joint Board recommended that some funds be made
available -- at least for some limited period of time -- to
provide continuing operating subsidies to carriers where
service is essential but where usage is so slight that
there is not a business case to support ongoing opera-
tions, e']ven with substantial support for construction.

[FN501

303. Following on the Joint Board's work, the National
Broadband Plan recommended a Mobility II::uI\TgOI 2n con-
nection with broader reforms of the USF.[ The
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plan recommended targeted, one-time support for de-
ployment of 3G infrastructure in order to bring al states
to a minimum level of mobile service availability,
without increasing the size of the USF.

**80 304. In the USF Reform NOI/NPRM, the Commis-
sion sought comment on the use of a form of procure-
ment auction to determine and target one-time subsidies
for deployment of broadband-[clgazé%l ??] networks in areas
unserved by such networks. In the Mobility
Fund NPRM, the Commission outlined a process by
which it would solicit bids for support by providers
willing to expand current generation wireless networks
into areas without such service. ]

305. Following the release of the Mobility Fund NPRM,
the Wireless Bureau released a Public Notice seeking
comment on a series of more detailed questions focused
on how to facilitate service to Tribal lands. The
Public Notice proposed various mechanisms by which
Tribal governments might help shape the outcome of an
auction to bring mobile services to Tribal lands.

*17775 b. Overall Design of Mobility Fund Phase |

(i) Legal Authority

306. We have discussed above the Commission's au-
thority to provide universal service funding to support
the provision of voice telephony services. We explained
that, pursuant to our statutory authority, we may require
that universal service support be used to ensure the de-
ployment of broadband networks capable of offering not
only voice telephony services, but also advanced tele-
communications and information services, to all areas
of the nation, as contemplated by the principles set forth
in section 254(b) of the Act. In this section, we apply
our legal analysis of our statutory authority to the estab-
lishment of Phase | and I1 of the Mobility Fund.[ V200
We note that multiple commenters support our authority
to extend universal _service support to providers of mo-
bile services. /]

307. As an initial matter, it is wholly apparent that mo-
bile wireless providers offer “voice telephony services’
and thus offer services for which federal universal sup-
port is available. Furthermore, wireless providers have

long been designated as ETCs eligible to receive univer-
sal service support. Nonetheless, a number of parties re-
sponding to the Mobility Fund NPRM question the
Commission's autho[rli:%S%)B]%tablish the Mobility Fund
as described below. We reject those arguments
for the reasons stated below.

308. First, we reject the argument that we may not sup-
port mobile networks that offer services other than the
services designated for support under section 254. As
we have already explained, under our longstanding “no
barriers’ policy, we allow carriers receiving high-cost
support “to invest in infrastructure capable of providing
access to advanced services’ as well as supported voice
services.[ Moreover, section 254(e)'s reference
to “facilities” and “services’ as distinct items for which
federal universal service funds may be used demon-
strates that the federal interest in universal service ex-
tends not only to supported services but also the nature
of the facilities over which they are offered. Specific-
ally, we have an interest in promoting the deployment
of the types of facilities that will best achieve the prin-
ciples set forth in section 254(b) (and any other univer-
sal service principle that the Commission may adopt un-
der section 254(b)(7)), including the principle that uni-
versal service program be designed to bring advanced
telecommunications and information services to all
Americans, at rates and terms that are comparable to the
rates and terms enjoyed in urban areas. Those interests
are equally strong in the *17776 wireless arena. We
thus conclude that USF support may be provided to net-
works, including 3G and 4G wireless services networks,
that are capable of provid[i H% 5aij(%itional services beyond
supported voice services.

**81 309. For similar reasons, we reject arguments
made by MetroPCS, NASUCA, and US Cellular that the
Mobility Fund WouIdFNiSTEermissibly support an
“information service;” [ ] by Free Press and the
Florida Commission that establishment of the Mobility
Fund would violate section 254 because mobile data
service is not a supported service; and by vari-
ous parties that section 254(c)(1) prohibits funding for
services to which a substantial majority of residential
customers do not subscribe.[FN51 All of these argu-
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ments incorrectly assume that the Mobility Fund will be
used to support mobile data service as a supported ser-
vice in its own right. To the contrary, the Mobility Fund
will be used to support the provision of “voice tele-
phony service” and the underlying mobile network.
That the network will also be used to provide informa-
tion services to consumers does not make the network
ineligible to receive support; to the contrary, such use
directly advances the policy goals set forth in section
254(b), our new universal service principle recommen-
ded by the Joint Board, as well as section 706. ]

310. We also reject the argument that the Mobility Fund
violates the principle in section 254(b)(5) that “[t]here
should be specific, predictable and sufficient Federal
and State mechanisms to preserve and advance univer-
sal service.” Commenters argue that non-
recurring funding won in a reverse auction is not
“predictable” because the final amount of support is not
known in advance of the bidding or “sufficient” because
non-recurring funding will not meet recurring costs.
[ We disagree. The terms “predictable” and
“sufficient” modify “Federal and State mechanisms.”
Here, our reverse auction rules establish a predictable
mechanism to support universal service in that the carri-
er receiving support has notice of its rights and obliga-
tions before it undertakes to fulfill its universal service
obligations.[FNS Moreover, this interpretation of the
statute was upheld by the Fifth Circuit's decision in
Alenco Commc'ns v. FCC. In determining
whether certain universal service distribution mechan-
isms were “predictable,” as required by section
254(b)(5), the Alenco court found that “the Commission
reasonably * 17777 construed the predictability principle
to require only Fﬁﬁldégitga]ble rules that govern distribution
of subsidies....”

311. Our mechanism is aso “sufficient.” The auction
process is effectively a self-selecting mechanism: Bid-
ders are presumed to understand that Mobility Fund
Phase | will provide one-time support, that bidders will
face recurring costs when providing service, and that
they must tailor their bid amounts accordingly. We de-
cline to interpret the “sufficiency” requirement so
broadly as to require the Commission to guarantee that

carriers who receive support make the correct business
judgments in deciding how to structure their bids or
their service offerings to consumers.

**82 312. Cellular South contends that “by collecting
USF contributions from all ETCs and awarding distribu-
tions to only a limited set of ETCs, support auctions
would transform the Fund into an unconstitutional tax.”
[FN520 Again, we disagree. As the Supreme Court has
explained, “a statute that creates a particular govern-
mental program and that raises revenue to support that
program, as opposed to a statute that raises revenue to
support Government generally, is not a ‘Bil[l] for rais-
ing Revenue’ within the meaning of the Origination
Clause.” [ This analysis clearly applies to the
sections of the Telecommunications Act of 1996 author-
izing the Universal Service Fund, including the Mobil-
ity Fund. Moreover, we conclude that the Fifth Circuit's
analysis of this issue with respect to paging carriers ap-
plies equally to all carriers. As that court explained:
“universal service contributions are part of a particular
program supporting the expansion of, and increased ac-
cess to, the public institutional telecommunications net-
work. Each paging carrier directly benefits from a larger
and larger network and, with that in mind, Congress de-
signed the universal service scheme to exact payments
from those companies benefiting from the provision of
universal service.” Finally, as Verizon notes,
there is always likely to be a disparity between the con-
tributions parties make to the USF and the amounts that
they receive from the USF.[ Indeed, section
254(d) requires contributions from “every telecommu-
nications carrier that provides interstate telecommunica-
tions services,” not just ETCs or funding recipients.
[FN524]

(ii) Size of Mobility Fund Phase |

313. Background. In the Mobility Fund NPRM, the
Commission proposed to use $100 million to $300 mil-
lion in USF high-cost universal service support to fund,
on a one-time basis, the expansion of current-generation
mobile wireless services through creation of the Mobil-
ity Fund. The *17778 Commission noted that
the ultimate impact of any amount of support would de-
pend on a variety of factors, including the extent to
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which non-recurring funding makes it possible to offer
service profitably in areas previously uneconomic to
serve and the extent to which new customers adopt ser-
vices newly made available. The Mobility Fund
NPRM sought comment on what amount was optimal to
provide effective, targeted support to expand coverage
within a relatively short timeframe to those areas
without current-generation networks where build out of
such networks may be accelerated with one-time assist-
ance.

314. Discussion. We conclude that $300 million is an
appropriate amount for one-time Mobility Fund Phase |
support, and is consistent with our goal of swiftly ex-
tending current generation wireless coverage in areas
where it is cost effective to do so with one-time support.
We believe that there are unserved areas for which such
support will be useful, and that competition among
wireless carriers for support to serve these areas will be
sufficient to ensure that the available funds are distrib-
uted efficiently and effectively. We agree with those
commenters that suggest a one-time infusion of $300
million will achieve significant benefits, while at the
same time ensuring adequate universal service monies
are available for other priorities, including broader re-
form initiatives to address ongoing support. We
also note that, consistent with a number of comments
filed in response to the Mobility Fund NPRM,IFN22°]
we are deciding to provide significant ongoing support
for mobile services through our Mobility Fund Phase I1.
We recognize that a number of commenters, in respond-
ing to the Mobility Fund NPRM, contend that the origin-
ally proposed range of $100-$300 million in one-time
support for the Mobility Fund would not be sufficient to
achieve ubiquitous deployment of mobile broadband.
[FN530] We find, however, that $300 million *17779
should be sufficient to enable the deployment of 3G or
better mobile broadband to E”{]:?\lnggf]f the areas where
such services are unavailable.

(iii) Basic Structure for Mobility Fund Phase |

**83 315. Background. Given the Commission's goals
for the Mobility Fund, it proposed in the Mobility Fund
NPRM not to adopt the structure of the USF's existing
competitive ETC rules, which allow support for mul-

tiple providersin one area, but rather to provide support
to no more than one entity in any given geographic area.

The Commission also proposed to adopt cer-
tain terms and conditions to minimize cow;al\%igs\,/]e con-
cerns raised by certain wireless providers.

316. Discussion. We decline to adopt the structure of
the current competitive ETC rules, which provide sup-
port for multiple providers in an area. As discussed
elsewhere, we are concluding that that structure has led
to duplicative investment by multiple competitive ETCs
in certain areas at the expense of investment that could
be directed elsewhere, including areas that are not cur-
rently served. We therefore conclude that, as a general
matter, the Commission should not award Mobility
Fund Phase | support to more than one provider per area
unless doing so would increase the number of units
(road miles) served, as is possible with partialy over-
lapping bids. We agree with numerous commenters that
our priority in awarding USF support should be to ex-
pand service, ] and that permitting multiple win-
ners as a routine matter in any geographic area to serve
the same pool of customers would drain Mobility Fund
resources with limited corresponding benefits to con-
sumers. We note, however, that in certain lim-
ited circumstances, the most efficient use of resources
may result in small overlaps in supported service. Thus,
we delegate to the Bureaus, as part of the auctions pro-
cedures process, the question of the circumstances, if
any, in which to allow overlaps in supported service to
permit the widest possible coverage given the overall
budget.

317. Commenters that oppose our proposal maintain
that it would unfairlg deprive customers of the benefits
.. [FN537] .

of competition, create barriers to entry,

and require the Commission to “hyper *17780 r%Iate"
. . o . [FN539]

to protect against anti-competitive behavior.

Some assert that these presumed consequences violate

express provisions of the Communications Act regard-

ing universal service support.

318. Many of the objections to the Commission's au-
thority assume that the Universal Service Fund's exist-
ing competitive ETC rules, which allow support for
multiple providers in one area, are the only way to ful-
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fill the goals of the statute. We disagree with this
premise. As Verizon notes, the statu[tle:‘ﬁI ggﬁl is to ex-
pand availability of service to users. It is cer-
tainly true that section 214(e) allows the states to desig-
nate more than one provider as an el ilgli\lble telecommu-
nications provider in any given area[ 542] But noth-
ing in the statute compels the states (or this Commis-
sion) to do so; rather, the states (and this Commission)
must determine whether that is in the public interest.
Likewise, nothing in the statute compels that every
party eligible for support actually receiveit.

**84 319. We acknowledge that in the past the Com-
mission concluded that universal service subsidies
should be portable, and allowed multiple competitive
ETCs to receive support in a given geographic area.
Based on the experience of a decade, however, we con-
clude that this prior policy of supporting multiple net-
works may not be the most effective way of achieving
our universal service goals. In this case, we choose not
to subsidize competition through universal service in
areas that are challenging for even one provider to
serve. Given that Mobility Fund Phase | seeks
to expand the availability of current and next generation
services, it will be used to offer services where no pro-
vider currently offers such service. We conclude that
the public interest is best served by maximizing the ex-
pansion of networks into currently unserved communit-
ies given the available budget, which will generally res-
ult in providing support to no more than one provider in
agiven area.

320. We further note, however, that participation in Mo-
bility Fund Phase | is conditioned on collocation and
data roaming obligations designed to minimize anticom-
petitive behavior. We also require that recipients
provide services with MObi“ﬁél\llzlSJArl]g] Phase | support at
reasonably comparable rates. These obligations
should help address the concerns of those that argue for
continued support of multiple providers in a particular
geographic area and further our goal to ensure the
widest possible reach of Phase | of the Mobility Fund.

(iv) Auction To Determine Awards of Support
321. Background. In the Mobility Fund NPRM, the
Commission proposed to use a competitive bidding

mechanism to determine the entities that would receive
support and the amount of support they would receive.
That is, it proposed to award support based on the low-
est per-unit bid amounts submitted in a reverse auction,
subject to the constraint discussed above that there will
be no more than one recipient per geographic area, so as
to make the limited funds available go as far as pos-
sible. FN545 The Mobility Fund NPRM sought com-
ment on this approach generaly and on particular
*17781 aspects of how such an auction might work. The
Commission further proposed to give the Wireline Bur-
eau and the Wireless Bureau discretion to determine
specific auction procedures in a separate pre-auction
proceeding, consistent with our approach in spectrum
auctions.

322. Discussion. The goal of Mobility Fund Phase | is
to extend the availability of mobile voice service on net-
works that provide 3G or better performance and to ac-
celerate the deployment of 4G wireless networks in
areas where it is cost effective to do so with one-time
support. The purpose of the mechanism we choose is to
identify those areas where additional investment can
make as large a difference as possible in improving cur-
rent-generation mobile wireless coverage. We adopt a
reverse auction format because we believe it is the best
available tool for identifying such areas -- and associ-
ated support amounts -- in a transparent, simple, speedy,
and effective way. In such areverse auction, bidders are
asked to indicate the amount of one-time support they
would require to achieve the defined performance
standards for specified numbers of units in given un-
served areas. We discuss later the details of the auction
mechanism, including our proposal to award support to
maximize the number of units covered given the funds
available. Here, we conclude simply that a reverse auc-
tion is the best way to achieve our overall objective of
maximizing consumer benefits given the available
funds.

**85 323. Objections to our proposal to use a competit-
ive bidding mechanism largely challenge or misunder-
stand the goals of the instant proposal. GVNW, for ex-
ample, argues that the Mobility Fund will not provide
adequate support over the longer term. This fails to re-
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cognize that Mobility Fund Phase | is focused solely on
identifying recipients that can extend coverage with
one-time support. Other commenters argue that
our approach is unlikely to provide support for the areas
that are the very hardest to cover, noting[Eﬁvglli 7r?portant
high-cost USF support is in these areas. In this
regard, we reiterate that Phase | has a limited and tar-
geted purpose and is not intended to ensure that the
highest cost areas receive support. Those issues are ad-
dressed separately in the sections of the Order discuss-
ing Mobility Fund Phase Il and other aspects of CAF, as
well asin the FNPRM adopted today.

324. Others contend that funding will be directed to
areas that will be built out with private investment even
without support. To prevent funding from go-
ing to such areas, Windstream suggests that the Com-
mission could require a certain level of private invest-
ment before any subsidy kicks in or include an assess-
ment of rever;:ulslg?i(&ense forecasts as part of the selec-
tion process.[ ] We observe that the areas eligible
for Mobility Fund Phase | funding generally are ones
where the economics have not been sufficient to date to
attract private investment. While it may be true that
some of these areas potentially could be built out using
private investment over time, our goal in establishing
the Mobility Fund is to provide the necessary “jump
start” to accelerate service to areas where it is cost ef-
fective to do so. As discussed below, we are also ex-
cluding from auction those areas where a provider has
made a regulatory commitment to provide 3G or better
wireless service, or has received a funding commitment
from a federal executive department or agency in re-
sponse to the carrier's commitment to provide 3G or
better service. Taken together, we believe these
measures provide sufficient safeguards to exclude fund-
ing for areas that would otherwise be built with private
investment in the near term.

*17782 325. Other commenters object to our proposal
to use an auction based on issues that are common to
any competitive mechanism. The Blooston Rural Carri-
ers, among others, argue that reverse auctions can lead
to construction and equi ﬁ:rr&%r%tl?uality short-cuts due to
cost cutting measures. We must of course

define clear performance standards and effective en-
forcement of those standards, as is prudent when seek-
ing any commitment for specific performance. We ex-
pect that bidders will consider cost-effective ways of
fairly meeting those requirements, which in turn is con-
sistent with our objective to extend coverage for mobile
services as much as possible given available funds.

326. We are unpersuaded by arguments that we should
not conduct a reverse auction because larger carriers,
with greater economies of scale or other potential ad-
vantages, will be able to bid more competitively than
smaller providers. For a variety of reasons
noted elsewhere, we are confident that both the auction
design and natural advantages of carriers with existing
investments in networks in rural areas should provide
opportunities for smaller providers to compete effect-
ively at auction. Some parties have contended that re-
verse auctions generally unduly harm small businesses
or offer no benefits to federal agencies that make use of
them, citing prior attempts to utilize reverse auctions in
other contexts, such as Medicare. The examples
provided, however, illustrate issues in implementing
specific reverse auction programs, rather than demon-
strating that reverse auctions are inherently biased
against small businesses. Accordingly, we do
not find that these examples demonstrate that small
businesses are unable to meaningfully participate in a
well-designed and executed reverse auction.

**86 327. MTPCS and US Cellular advocate that the
Commission take into account factors other than the
lowest price, and consider factors such as quality of ser-
vice, the existence of redundant connections, and avail-
ability of quality equipment. FNS55 The commenters
do not, however, suggest how such metrics could be im-
plemented in this context. Indeed, we conclude that, for
purposes of Mobility Fund Phase I, the difficulty in ap-
propriately weighting such differences in the service
provided outweigh the benefits that might be gained
from such an approach. Rather, we choose to focus on
the more concrete and direct approach of adopting ap-
propriate, uniform, minimum performance requirements
applicable to all support recipients.

328. Finally, certain commenters object to the use of a
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reverse auction on the grounds that a reverse auction
V\II:(I)\llJ|5% é)rovide support to at most one bidder in an area.

] For reasons discussed above, *17783 we have
decided not to provide support routinely to more than
one provider in an area, contrary to current provision of
support to competitive ETCs.

329. Delegation of Authority. We also adopt our propos-
al to delegate to the Bureaus authority to administer the
policies, programs, rules and procedures to implement
Mobility Fund Phase | as established today. The only
commenter addressing this particular point, T-Mobile,
supported the delegation to the Wireless Bureau to
FIERIVSig% useful flexibility in pre-auction preparation.
In addition to the specific tasks noted else-
where, such as identifying areas eligible for Mobility
Fund support and the number of units associated with
each, this delegation includes all authority necessary to
conduct a Mobility Fund Phase | auction and conduct
program administration and oversight consistent with
the policies and rules we adopt in this Order. ]

(v) Identifying Unserved Areas Eligible for Support
330. In the Mobility Fund NPRM, the Commission pro-
posed to identify unserved areas on a census block basis
and offer support by census tracts, grouping together all
unserved census blocks in the same tract for purposes of
awarding support based on competitive bidding.
[FN559 This proposal involves severa related ele-
ments, including determining the geographic basis for
identifying served and unserved areas, the coverage
units associated with unserved geographic areas, and the
minimum geographic basis on which unserved areas
will be grouped when offered in bidding for Mobility
Fund Phase | support. For the reasons discussed with re-
spect to each element, we adopt the proposal in the Mo-
bility Fund NPRM, with modifications. We will use
road miles, rather than residential population, as the
baseline for coverage units in each unserved area, and
we delegate to the Bureaus, as part of the auctions pro-
cedures process, the question of whether to use a min-
imum area for bidding like census tracts, as we had pro-
posed, or whether to provide for bidding on individual
census blocks with the opportunity for package bidding
on combinations of census blocks.

(a) Using Census Blocksto Identify Unserved Areas
**87 331. Background. The Commission proposed to
determine the availability of service at the census block
level as the first step in identifying those areas that are
eligible for Mobility Fund Phase | support.[FNSGO] The
census block is the smallest geographic unit for which
the Census Bureau collects and tabulates decennial
census data. Determining the extent of current-gen-
eration mobile wireless services by census block should
provide a very detailed picture of the availability of 3G
mobile services.

332. Discussion. We will identify areas eligible for Mo-
bility Fund Phase | support at the census block level.
We believe a granular review will allow us to identify
unserved areas with greater accuracy than if we used

larger areas. Although census blocks, particu-
larly in rura areas2 may include both served and un-
served areas, 562] it is not feasible to identify un-

served areas on a more granular level for Mobility Fund
Phase I, since as noted, census blocks are the smallest
unit for which the Census Bureau provides data. NTCH
observes that reviewing service by census block will
result in a larger absolute *17784 number of unserved
areas than a review based on larger geographic areas,
[FN563] but we do not believe this larger absolute num-
ber of unserved areas will unduly complicate adminis-
tration of the fund.

(b) Identifying Unserved Census Blocks

(i) Using American Roamer Data

333. Background. The Commission further proposed to
measure the availability of current-generation mobile
wireless services by using American Roamer data
identifying the geographic coverage of networks usin
EV-DO, EV-DO Rev A, and UMTS/HSPA [FNo®
The Mobility Fund NPRM sought comment on whether
there are differences in the way that carriers report in-
formation to American Roamer that should affect our
decision on this issue and Wh?:t“er Eossible aternative
datasets exist for this purpose.[ 569]

334. Discussion. We conclude that American Roamer
data is the best available choice at this time for determ-
ining wireless service at the census-block level. Amer-
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ican Roamer data is recognized as the industry standard
for the presence of service, although commenters note
that the dalt:fil\l rSngg not be comprehensive and accurate in
al cases.[ ] We anticipate that the Bureaus will
exercise their delegated authority to use the most recent
American Roamer data available in advance of a Phase |
auction in 2012. We note that, in so doing, they should
use the data to determine the geographic coverage of
networks using the technologies noted in the Mobility
Fund NPRM (i.el.:, EV-DO, EV-DO Rev A, UMTS/
HSPA) or better [ V267

335. Some commenters propose that the Commission
rely instead on data provided for the National Broad-
band Map created pursuant to the American Recovery
and Reinvestment Act, or on data previously submitted
to the Commission on FCC Form 477, though the latter
source would not reflect reporting by census block.

For future mobility-focused auctions, it may be
possible to obtain information from state and Tribal
governments to identify areas in need of support. In ad-
dition, it may soon be possible to rely, at least in part,
on the data provided in connection with the National
Broadband Map and FCC Form 477, depending on our
anticipated reform to that data collection. Inconsisten-
cies with respect to wireless services have been noted in
the initial phase of data gathering for the National
Broadband Map, however. Although we expect those
discr([agﬁlnscég? to be resolved as the project evolves over
time, we cannot now conclude that National
Broadband Map data will be an appropriate source of
datain time for a Mobility Fund Phase | auction.

**88 *17785 336. Some commenters observe that
American Roamer data relies on reporting by existing
providers and therefore m?¥ I\tl%n7% ]to over-report the ex-
tent of existing coverage. While we intend to
be as accurate as possible in determining the extent of
coverage, we recognize that perfect information is not
available. We know of no data source that is more reli-
able than American Roamer, nor does the record reflect
any other viable options. Moreover, to the extent that
American Roamer data may reflect over-reporting of
coverage, we note that this makes it less likely that we
will mistakenly identify areas already served by 3G net-

works as unserved, and hence, less likely that we will
assign support to cover areas that are not in fact un-
served by our definition. Our objective is, of course, to
identify unserved areas as accurately as possible.

337. Several commenters note that the potential for er-
ror is unavoidable and therefore advocate that some pro-
vision be made for outside parties to appeal or initiate a
review of the initial coverage determination for a partic-
ular area We conclude that we will, within a
limited timeframe only, entertain challenges to our de-
terminations regarding unserved geographic areas for
purposes of Mobility Fund Phase I. Specifically, we will
make public a list of unserved areas as part of the pre-
auction process and afford parties a reasonable oppor-
tunity to respond by demonstrating that specific areas
identified as unserved are actually served and/or that
additional unserved areas should be included. Our goal
is to accelerate expanded availability of mobile voice
service over current-generation or better networks by
providing one-time support from a limited source of
funds, and any more extended pre-auction review pro-
cess might risk undue delay in making any support
available. Providing for post-auction challenges would
similarly inject uncertainty and delay into the process.
We therefore conclude that it is important to provide fi-
nality prior to the auction with respect to the specific
unserved census blocks eligible for support. Accord-
ingly, the Bureaus will finalize determinations with re-
spect to which areas are eligible for support in a public
notice establishing final procedures for a Mobility Fund
Phase | auction.

(ii) Other Service-Related Factors

338. Background. In the Mobility Fund NPRM, the
Commission sought comment on whether factors other
than existing mobile service, including the presence of
voice and broadband services on non-mobile networks,
should be considered in determining which census
blocks are unserved and eligible for support. ]

339. Discussion. After review of the record, we con-
clude that we will not consider the presence in a census
block of voice or broadband services over non-mobile
networks in determining which census blocks are un-
served. As noted by commenters, mobile services
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provide benefits, consistent with, and in furtherance of
the prE Eﬁ E%ﬁ of section 254, not offered by fixed ser-
vices. The ability to communicate from any
point within a mobile network's coverage area lets
people communicate at times when they may need it
most, including during emergencies. The fact that fixed
communications may be available nearby does not de-
tract from this critical benefit. Moreover, the Internet
access provided by current and next generation mobile
networks renders them qualitatively different from ex-
isting voice-only *17786 mobile networks. Current and
next generation networks offer the ability to tap re-
sources well beyond the resources available through ba-
sic voice networks. Accordingly, in identifying blocks
eligible for Mobility Fund support, we will not consider
whether voice and/or broadband services are available
using non-mobile technologies or pre-3G mobile wire-
less technologies.

**89 340. Some commenters also suggest that the Com-
mission prioritize support to those areas where there is
no wireless service availability at all. ]We share
commenters goal of expanding the availability of basic
mobile services to all Americans. However, the areas
that currently lack basic mobile services are likely to be
among the most difficult or expensive to serve and
would likely require significant ongoing support to re-
main operational. Given the limited size and scope of
the Mobility Fund Phase I, we do not believe that this
support mechanism, even with a priority for completely
unserved areas, would most efficiently address those
areas. Rather, we address these areas in the parts of this
Order and the FNPRM addressing ongoing support for
wireless services and highest cost areas.

341. That said, to help focus Mobility Fund Phase | sup-
port toward unserved locations where it will have the
most significant impact, we provide that support will
not be offered in areas where, notwithstanding the cur-
rent absence of 3G wireless service, any provider has
made a regulatory commitment to provide 3G or better
wireless service, or has received a funding commitment
from a federal executive department or agency in re-
sponse to the carrier's commitment to provide 3G or
better wireless service. ]

342. To implement this decision, we will require that all
wireless competitive ETCs that receive USF high cost
support, under either legacy or reformed programs, as
well as al parties that seek Mobility Fund support, re-
view the list of areas eligible for Mobility Fund support
when published by the Commission and identify any
areas with respect to which they have made a regulatory
commitment to provide 3G or better wireless service or
received a federal executive department or agency fund-
ing commitment in exchange for their commitment to
provide 3G or better wireless service. We recognize that
a regulatory commitment ultimately may not result in
service to the area in question. Nevertheless, given the
limited resources provided for Mobility Fund Phase |
and the fact that the commitments were made in the ab-
sence of any support from the Mobility Fund, we con-
clude that it would not be an appropriate use of avail-
able resources to utilize Mobility Fund support in such
areas.

(iii) Using Centroid Method

343. Background. In the Mobility Fund NPRM, the
Commission proposed to consider any census block as
unserved, i.e., eligible for support, if the American
Roamer data indicates that the geometric center of the
block -- referred to as the centroid -- is not
covered by networks usi[ r'l_?\lg%]DO EV-DO Rev A, or
UMTS/HSPA or better. The Commission also
sought comment on alternative approaches.

*17787 344. Discussion. We conclude that employing
the centroid method is relatively simple and straightfor-
ward, and will be an effective method for determining
whether a block is uncovered. Some commenters sup-
port the Commission proposal to use the centroid meth-
od both as manageable and effective, while oth-
ers prefer the alternative proportional method described
in the Mobility Fund NPRM. Parties advocating
for the alternative method assert that a proportional pro-
cess will be more accurate.[ More specifically,
some note that although most census blocks are small,
some can be large, particularly in low-density rural
areas, and that coverage at the centroid might result, in-
correctly, in the entirety of those large areas being
deemed served. While we acknowledge that ad-
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vantages and disadvantages exist with both methods, we
find that, on balance, the centroid method is the best ap-
proach for this purpose. We note that the Commission
has consistently used the centroid method for determin-
ing coverage in other contexts, such as evaluating com-
petition in the mobile wireless services industry, where
it is aso useful to have a clear and consistent methodo-
logy for determining whether a given area has coverage.
Based on our experience in these contexts, we find the
centroid method to be an administratively simple and
efficient approach that, if used here, will permit us to
begin distributing this support without undue delay. For
these reasons, we will use the centroid method to de-
termine which census blocks are unserved by 3G or bet-
ter networks for purposes of Mobility Fund Phase I.

(c) Offering Support for Unserved Areas by Census
Block

**90 345. Background. The Commission proposed in
the Mobility Fund NPRM to group unserved census
blocks by larger areas -- census tracts -- as the minim-
um area for competitive bidding, since individual
census blocks may be too small to serve as a viable
basis for providing support.[FN583] The Commission
therefore proposed to accept bids for support to expand
coverage to all the unserved census blocks within a par-
ticular census tract and sought comment on that ap-
proach.

346. Discussion. Upon review of the comments and fur-
ther reflection, we determine that the census block
should be the minimum geographic building block for
defining areas for which support is provided. Using
census blocks as the minimum geographic area gives
the Commission and bidders more flexibility to tailor
their bids to their business plans. Because census blocks
are numerous and can be quite small, we believe that we
will need to provide at the auction for the aggregation
of census blocks for purposes for bidding. We delegate
to the Bureaus, as part of the auctions procedures pro-
cess, the task of deciding whether to provide a minim-
um area for bidding comprised of an aggregation of eli-
gible census blocks (e.g., census tracts or block groups)
or whether to permit bidding on individual census
blocks and provide bidders with the opportunity to

make “all-or-nothing” package bids on combinations of
census blocks. Package bidding procedures could spe-
cify certain predefined packages, or could
provide *17788 bidders greater flexibility in defining
their own areas, comprised of census blocks. However,
we would not expect that any aggregation, whether pre-
determined by the Bureaus or defined by bidders, would

exceed the bounds of one Cellular Market Area (CMA).
[FN586]

347. In deciding this issue, we recognize that the unique
circumstances raised by the large size of census areasin
Alaska may require that bidding be permitted on indi-
vidual census blocks, rather than a larger pre-
determined area, such as a census tract or block group.
In Alaska, the average census block is more than 50
times the size of the average census block in the other
49 states and the District of Columbia, FNS87] such
that the large size of census areas poses distinctive chal-
lenges in id[eE’t\il% 8n]g unserved communities and provid-
ing service.

348. Few commenters address the minimum geographic
building block issue directly. Those that do generally
support the Commission's initial proposal to structure
the auction to provide for bidding on census tracts that
include unserved census blocks, although few took issue
with the possi biI[ingI gggljlsi ng census blocks as the basic
building block. Others propose alternatives,
such as permitting carriers to define their own service
areas in which they seek to bid..F V2% Nearly all of
the comments touching on the minimum geographic
bidding area acknowledge the underlying goals of mak-
ing a selection based on ease of administration, effect-
ive identification of unserved areas, and promoting the
widest possible deployment of mobile services.

(d) Establishing Unserved Units

**91 349. Background. In the Mobility Fund NPRM, the
Commission proposed to use population as the base unit
with which to compare unserved census blocks.

It also sought comment on taking into account charac-
teristics such as road miles, traffic density, and/or com-
munity anchor institutions in determining the number of
units in each unserved census block and asked how, if
multiple characteristics were to be used, the various
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factors should be wei ghted.[FN592]

350. Discussion. After further consideration, we con-
clude that we will use a single characteristic, the num-
ber of linear road miles -- rather than population -- as
the basis for calculating the number of units in each un-
served census block. We base this decision on a number
of factors. First, we find that requiring additional cover-
age of road miles more directly reflects the Mobility
Fund's goal of *17789 extending current generation mo-
bile services, as some commenters noted. We
also find that using road miles, rather than population,
as a unit for bids and awards of support is more consist-
ent with our decision to measure mobile broadband ser-
vice based on drive tests and to require coverage of a
specified percentage of road miles as described below.

351. Moreover, we believe that using per-road mile bids
as a basis for awarding support implicitly will take into
account many of the other factors that commenters ar-
gue are important -- such as business locations, recre-
ation areas, and work sites -- since roads are used to ac-
cess those areas. And while traffic data might
be superior to simple road miles as a measure of actual
use, we have not found comprehensive and consistent
traffic data across multiple states and jurisdictions na-
tionwide. Because bidders are likely to take potential
roaming and subscriber revenues into account when de-
ciding where to bid for support under Mobility Fund
Phase I, we believe that support will tend to be dis-
bursed to areas where there is greater traffic, even
without our factoring traffic into the number of road
mile units.

352. Further, using road miles as the basic unit for the
Mobility Fund Phase | will be relatively simple to ad-
minister, since standard nationwide data exists for road
miles, as it does for population. In both cases, the data
can be disaggregated to the census block level. Com-
menters that supported our proposal to use population as
a unit did so largely based on its simplicity and its
straightforward nationwide applicability, so that the lo-
gic of those commenters is consistent with our decision
to use road miles instead.

353. We note that the TIGER road miles data made

available by the Census Bureau can be used to establish
the road miles associated with each census block eli-
gible for Mobility Fund Phase | support. TIGER datais
comprehensive and consistent nationwide, and available
at no cost. As with our standard for identifying census
blocks that will be eligible for Phase | support, we anti-
cipate that in the pre-auction process, the Bureaus will
establish the road miles associated with each and identi-
fy the specific road categories considered -- e.g., inter-
state highways, etc. -- to be consistent with our per-
formance reguirements and with our goal of extending
coverage to the areas where people live, work, and
travel.

(e) Distributing Mobility Fund Phase | Support
Among Unserved Areas
**92 354. Background. In the Mobility Fund NPRM, the
Commission invited comment on distributing support
among unserved areas nationwide and on various altern-
ative methods for targeting support to a subset of un-
served areas, such as states that significantly lag behind
the level of 3G coverage generally available nationwide.
In particular, the Commission requested any
insights commenters could provide regarding which of
these alternatives would most effectively utilize the
offered support to maximize the public benefits of ex-
panded 3G coverage. The Commission also
sought comment on whether and how to prioritize sup-
port for unserved areas that currently lack any mobile
wireless servi ce.[

355. Discussion. As discussed elsewhere, we will create
a separate Mobility Fund Phase | to support the exten-
sion of current generation wireless service in Tribal
lands. For both general and Tribal *17790 Mobility
Fund Phase | support, we also require providers seeking
to serve Tribal lands to engage with the affected Tribal
governments, where appropriate, and we provide a bid-
ding credit for Tribally-owned and controlled providers
seekin?F'ﬂSSgeéve Tribal lands with which they are asso-
ciated. Apart from these provisions, we con-
clude that we should not attempt to prioritize within the
areas otherwise eligible for support from Phase I.

356. Commenters note a variety of factors that might be
relevant to whether to prioritize some unserved areas
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over others, such as adoption ra1:vT=:'s|\|a6n0d0 f:)roj ected rates
of population growth or decline.[ Several com-
menters addressing this issue favor making support
available on a consistent basis to all areas defined as un-
served by mobile broadband.[FN6Ol] Others take up the
Commission's suggestion and propose prioritizing sup-

ort for unserved areas lacking any mobile service.
FeN602]

357. After careful consideration of these alternatives,
we find that we will achieve the greatest amount of new
coverage with Mobility Fund Phase | support if we im-
pose no restrictions on the unserved areas that are eli-
gible for the program, and allow all unserved areas to
compete for funding on an equal footing. We conclude
that making all unserved areas eligible for support and
allowing the auction process to prioritize which areas
can be served is most likely to achieve our goal of max-
imizing the number of units covered given the funds
available.

(vi) Public Interest Obligations

(a) Mobile Performance Requirements

358. Background. In the Mobility Fund NPRM, the
Commission proposed that Mobility Fund support be
used to expand the availability of advanced mobile
communications services comparable or superior to
those provided by networks using HSPA or EV-DO,
which are commonly available 3G technologies.
[FN603] The Commission suggested that supported car-
riers would have to demonstrate that they provide ser-
vices over a 3G network that supports voice and has
achieved particular data rates under particular condi-
tions, and sought comment on whether to require 4G in-
stead.[FN6O4] The Commission also proposed that re-
cipients be required to meet certain deployment mile-
stones in each unserved census block *17791 in a tract
in order to remain qualified for the full amount of any
Mobility Fund award. In addition, the Commis-
sion sought comment on establishing appropriate cover-
age metrics.

**93 359. Discussion. This Order elsewhere provides an
overview of the public interest obligations that must be
met by all recipients of Connect America Fund sup-

Fgﬁed?]cluding recipients of Mobility Fund support.
Recipients of Mobility Fund support, like all

CAF support recipients, must offer voice service.
[FNBOS]' i\ ewise, all recipients of Mobility Fund sup-
port must offer standalone voice service to the public as
a condition of support. As the broader overview
notes, however, specific broadband service require-
ments, unlike voice service requirements, vary for CAF
recipients depending upon the particular public interest
goal being met by the support provided. FN Our
objective for Mobility Fund Phase | is to provide sup-
port to expand current and next generation mobile ser-
vices to areas without such services today. The voice
and broadband services offered with support must be
reasorfle%t,)\ll%lcl:ﬁ)mparable to service available in urban
. We detail below the mobile broadband
service public interest obligations that Mobility Fund

recipients must meet to satisfy this requirement.
[FN612]

360. Mobile service providers receiving non-recurring
Mobility Fund Phase | support will be obligated to
provide supported services over a 3G or better network
that has achieved particular data rates under particular
conditions. Specifically, Phase | recipients will be re-
quired to specify whether they will be deploying a net-
work that meets 3G requirements or 4G requirements in
areas eligible for support as those requirements are de-
tailed here. Numerous commenters concur with our pro-
posal to require that supported networks meet or exceed
aminimum standard for voice service and data rates es-
tablished by reference to current generation services,
i.e, 3G services.[ As noted in some comments,
this approach is also consistent with permitting pro-
viders to provide 4G services instead. Other
commenters, however, argue that the Commission
should support only 4G networks, contending that cur-
rent generation networks will soon be obsolete, in light
of the on-going roll-out of 4G. F ]

361. Recognizing the unavoidable variability of mobile
service within a covered area, we proposed and are ad-
opting performance standards that will adopt a strong
floor for the service provided. Consequently, we expect
that many users will receive much better service when,
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for example, accessing the network from a fixed loca-
tion or when close to a base station. In light of this fact,
and our decision to *17792 permit providers to elect
whether to provide 3G or 4G service, we are adopting
different speeds than originally proposed for those
providing 3G, while retaining our original proposal for
those that offer 4G. For purposes of meeting a commit-
ment to deploy a 3G network, providers must offer mo-
bile transmissions to and from the network meeting or
exceeding an outdoor minimum of 200 kbps down-
stream and 50 kbps upstream to handheld mobile
devices.

**94 362. Recipients that commit to provide supported
services over a network that represents the latest gener-
ation of mobile technologies, or 4G, must offer mobile
transmissions to and from the network meeting or ex-
ceeding the following minimum standards: outdoor
minimum of 768 kbps downstream and 200 kbps up-
stream to handheld mobile devices. As with the 3G
speeds set forth above, we further specify that these
data rates should be achievable in both fixed and mobile
conditions, at vehicle speeds consistent with typical
speeds on the roads covered. These minimum standards
must be achieved throughout the cell area, including at
the cell edge. Signal coverage satisfying these 4G stand-
ards will produce substantially faster speeds under con-
ditions closer to the base station, very often exceeding
the 4 Mbps downstream and 1Mbps upstream that have
been proposed as minimum speeds for fixed broadband.

363. With respect to latency, in order to assure that re-
cipients offer service that enables the use of real-time
applications such as VolP, we also require that round
trip latencies for communications over the network be
low enough for this purpose.

364. With respect to capacity, we decline at this time to
adopt a specific minimum capacity requirement that
supported providers must offer mobile broadband users.
However, we emphasize that any usage limits imposed
by a provider on its mobile broadband offerings suppor-
ted by the Mobility Fund must be reasonably compar-
able to any usage limits for ([:Emgi\gjlble mobile broad-
band offerings in urban areas.

365. Recipients that elect to provide supported services
over 3G networks will have two years to meet their re-
guirements and those that elect to deploy 4G networks
will have three years. At the end of the applicable peri-
od for build-out, providers will be obligated to provide
the service defined above in the areas for which they re-
ceive support, over at least 75 percent of the road miles
associated with census blocks identified as unserved by
the Bureaus in advance of the Mobility Fund Phase |
auction. The Commission delegates to the Bureaus the
guestion of whether a higher coverage threshold should
be required should the Bureaus permit bidding on indi-
vidual census blocks. We note that a higher coverage
threshold may be appropriate in such circumstances be-
cause bidders can choose the particular census blocks
they can cover. Presumably, this would alow them to
choose areas in which their coverage can be 95 to 100
percent, as suggested by the Mobility Fund NPRM.

366. Many commenters oppose requiring 100 percent
coverage within areas identified as unserved for pur-
poses of a Mobility Fund Phase | auction. Com-
menters note that due to the relatively high expense of
providing last mile coverage in difficult circumstances,
requiring 100 percent coverage may dissuadG[- FFI)\Iafrstllg]S
from seeking support and expanding coverage.

Proposals to address this difficulty include permitting
bidders to state the extent of the coverage theEtFtl\r}gYL 9\/]vill
offer as a component of their bid for support. A
number of commenters support a coverage regquirement
of at least 95 percent *17793 but less than [%:Ol\(l) 6%%r]cent,
as discussed in the Mobility Fund NPRM. Al-
ternatively, some commenters suggest lower thresholds
;fei?;f&aﬁgﬁ]g” 50 to 80 percent, as minimum require-

**95 367. Should the Bureaus choose to implement a
coverage area requirement of less than 100 percent, a
recipient will receive support only for those road miles
actually covered and not for the full 100 percent of road
miles of the census blocks or tracts for which it is re-
sponsible. For example, if a recipient covers 90 percent
of the road miles in the minimum geographic area (and
it meets the threshold), then that recipient will receive
90 percent of the total support available for that area.
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To the extent that a recipient covers additional road
miles, it will receive support in an amount based on its
bid per road mile up to 100 percent of the road miles as-
sociated with t?EN%Dz%(]:ifiC unserved census blocks
covered by abid.

368. In contrast to other support provided under CAF,
support provided through Mobility Fund Phase | will be
non-recurring. Consequently, we will not plan to modi-
fy the service obligations of providers that receive
Phase | support.

(b) Measuring and Reporting M obile Broadband
369. Background. In the Mobility Fund NPRM, the
Commission proposed using data submitted from drive
tests to measure whether recipients meet performance
requirements.

370. Discussion. As proposed in the Mobility Fund
NPRM, we will require that parties demonstrate that
they have deployed a network that covers the relevant
area and meets their[ I'—pl\lljggg] interest obligations with
data from drive tests. The drive test data satis-
fying the requirements must be submitted by the dead-
line for providing the service. 29)

371. Several commenters acknowledge that the Com-
mission is building on current industry practice in pro-
ﬁgﬁ 896}0 require drive tests for proof of deployment.

No commenters take issue with the particular
data rates in the Commission’s proposal, although some
seek some leeway in meeting the standard, due to poten-
tial variability in conditions. Others contend
that simple self-certification should suffice for proof of
deployment. Some commenters contend that
the Commission's proposal to measure data rates fails to
measure rates in a manner that will reflect the end-
to-end performance that matters to members of the pub-
lic utilizing the access. 9

*17794 372. GCI argues that our proposed requirement
regarding drive tests demonstrating data speeds “to the
network” considers only data speeds from towers to the
mobile user and therefore could be satisfied by net-
works with insufficient “middle mile” capacity to deliv-
er the same data speeds to and from the Internet.

[FN630] We do not agree with GCI's interpretation of
the proposed rule but, in light of their interpretation,
take this opportunity to clarify what “to the network”
means for these purposes. “To the network” means to
the physical location of core network equipment, such
as the mobile switching office or the evolved packet
core. We envision that a test server utilized to conduct
drive tests will be at such a central location rather than
at a base station, so that the drive test results take into
account the effect of backhaul on communication
speeds.

**096 373. AT&T proposes that instead of requiring sup-
port recipients to meet fixed minimum requirements, we
should “permit recipients to follow standard industry
benchmarks (i.e., data rates should be no lower than x
percent of the industry average).” Such an ap-
proach would enable the relevant metrics to evolve
along with industry practices. However, in the context
of non-recurring funding, we believe that setting a clear
and consistent measurement of service better achieves
the public interest than allowing the measurement to
change depending on industry practice.

374. CTIA argues against “overly burdensome perform-
ance requirements’ and contends that providers' per-
formance is best measured by participation of new
broadband cus;tomers[li:r,1\l 8r3(=.2'\i| ously unserved areas and
not by static metrics. Expanding mobile cover-
age to new areas will benefit not only new customersin
previously unserved areas but also customers in other
areas who either want to communicate with those in the
previously unserved area or travel through it. However,
these benefits will depend on a minimum level of func-
tional service in the newly covered area. We conclude
that the public interest mandates that when public sup-
port is provided for a service, we should require that a
minimum level of service be provided.

(c) Collocation

375. Background. In the Mobility Fund NPRM, the
Commission proposed to encourage future competition
in the market for 3G or better services in[geNo&(giJhic
areas being supported by the Mobility Fund. As
some have observed, the incompatibility of existing 3G
technologies, e.g., CDMA and GSM, limits the benefits
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of an[ I:%%%rdﬁjed network to users of the same techno-
logy. Consequently, the Commission proposed
that any new tower constructed to satisfy Mobility Fund
performance obligations provide the opportunity for
collocation and sought comment on whether to require
any minimum number of spaces for collocation on any

new towers and/or specify terms for collocation.
[FN635]

376. Discussion. We will require that recipients of Mo-
bility Fund support allow for reasonable collocation by
other providers of services that would meet the techno-
logical requirements of the Mobility Fund on newly
constructed towers that Mobility Fund recipients own or
manage in the unserved area for which they receive sup-
port. This includes a duty: (1) to construct towers where
reasonable in a manner that will accommodate colloca-
tions; and (2) to engage in reasonable negotiations on a
not unreasonably discriminatory basis with any party
that seeks to collocate equipment at such a site *17795
in order to offer service that would meet the technolo-
gical requirements of the Mobility Fund.[FN636] Fur-
thermore, we prohibit Mobility Fund recipients from en-
tering into arrangements with third parties for access to
towers or other siting facilities wherein the Mobility
Fund recipients restrict the third parties from allzllc\)lvf\slé%
other providers to collocate on their facilities.[

We conclude that these collocation requirements are in
the public interest because they will help increase the
benefits of the expanded coverage made possible by the
Mobility Fund, by facilitating service that meets the re-
guirements of the M[Eﬂ'é% ]Fund by providers using dif-
ferent technologies.

**97 377. Commenters generally recognize that requir-
i[rll_%le%cz)l]location potentially will benefit competition.

While most commenters find a collocation re-
guirement to be “acceptable” or even preferable, many
also agree that the Commission should not specify a
minimum number of spaces for collocation on new
towers.[ ] AT&T contends that the Commission
should limit any collocation requirement to a require-
ment for good faith negotiation on a non-discriminatory
basis without additional required terms. We
agree with commenters that attempting to specify col-

location practices that are applicable in all circum-
stances may unduly complicate efforts to expand cover-
age, and thus decline to adopt more specific require-
ments for collocation by any specific number of pro-
viders or require any specific terms or conditions as part
of any agreement for collocation.

(d) Voice and Data Roami ng[FN642]

378. Background. In the Mobility Fund NPRM, the
Commission also proposed that Mobility Fund recipi-
ents be required to provide data roaming on reasonable
and not unreasonably discriminatory terms and condi-
tions on the mobile broadband networks that are built
through Mability Fund support.[

379. Discussion. We will require that recipients of Mo-
bility Fund support comply with the Commission's
voice and data roaming requirements on networks that
are built through Mobility Fund support. Subsequent to
the Mobility Fund NPRM, the Commission adopted
rules that create a general mandate for data roaming.
[FNGA4 Specifically, we require that recipients of Mo-
bility Fund support provide roaming pursuant to section
20.12 of the Commission's rules on networks that are
built through Mobility Fund support.

*17796 380. Some commenters responding to the Mo-
bility Fund NPRM contend that there is no need to adopt
a data roaming requirement specifically for Mobility
Fund recipients because our general data roaming rules
already address the issue or that such a re([qll:JIi\Eg%e]nt is
unrelated to the goals of the Mobility Fund. We
disagree. Our general policy of distributing federal uni-
versal service support to only one provider per area
raises competitive issues for those providers not receiv-
ing funds. As aresult, we believe it is appropriate to at-
tach roaming conditions even though generally applic-
able requirements also exist. Making compliance with
these rules a condition of universal service support will
mean that violations can result in the withholding or
clawing back of universal service support -- sanctions
based on the receipt of federal support -- that would be
in addition to penalties for violation of our generally ap-
plicable data roaming rules. Moreover, in addition to
the sanctions that would apply to any party violating our
general requirements, Mobility Fund recipients may
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lose their eligibility for future Mobility Fund participa-
tion as a consequence of any violation. Recipients shall
comply with these requirements without regard to any
judicial challenge thereto.

**08 381. Other commenters contend that our roaming
requirements will not mitigate the competitive advant-
age that recipients of Mobility Fund support receive
from the additional coverage the funding supports.

In light of the public interest in expanding cov-
erage, we conclude that our roaming requirements are
sufficient to balance against any competitive advantage
Mobility Fund recipients obtain.

382. Consistent with this Order, any interested party
may file aformal or informal complaint using the Com-
mission's existing processes if it believes a Mobility
Fund recipient has violated our roaming requirements.
[ As noted, the Commission intends to address
roaming-related disputes expeditiously. FN649) The
Commission also has the authority to initiate enforce-
ment actions on its own motion.

(e) Reasonably Compar able Rates

383. Background. The Commission sought comment in
the Mobility Fund NPRM on how to implement, in the
context of the Mobility Fund, the statutory principle
that supported services should be made available to con-
sumersin rural, insular, and high-cost areas at rates that
are reasonably comparable to rates charged for similar
services in urban areas. Given the absence of
affirmative regulation of rates charged for commercial
mobile services, as well as the rate practices and struc-
tures used by providers of such services, the Commis-
sion asked how parties might demonstrate that the rates
they charge in areas where they receive support are
reasonably comparable to rates charged in urban areas.
[FN651] The Commission further sought input regard-
ing an appropriate standard for reaslgllw\laé)% compar-
able” and “urban areas” in this context.[ ]

384. Discussion. We will evaluate the rates for services
offered with Mobility Fund Phase | support based on
whether they fall within a reasonable range of urban
rates for mobile service. The *17797 record on this is-
sue was mixed. Some commenters argue that the Com-

mission should require support recipients to certify their
compliance with section 254(b)(3), in expectation that
nationwide pricing plans will tend to result in carriers
offeriﬂg l\{gg%?nably comparable rates to those in urban

. Others propose that the Commission ad-
opt a target for evaluating rates and require that pro-
viders offer rates within a particular range of that target
figure.

385. To implement the statutory principle regarding
comparable rates while offering Mobility Fund Phase |
support at the earliest time feasible, the Bureaus may
develop target rate(s) for Mobility Fund Phase | before
fully developing all the data to be included in a determ-
ination of comparable rates with respect to other Con-
nect America Fund support. For Mobility Fund Phase I,
we will require recipients to certify annually that they
offer service in areas with support at rates that are with-
in a reasonable range of rates for similar service plans
offered by mobile wireless providers in urban areas.
[FN655] Recipients service offerings will be subject to
this requirement for a period ending five years after the
date of award of support. The Bureaus, under their del-
egated authority, may define these conditions more pre-
cisely in the pre-auction process. We will retain our au-
thority to look behind recipients' certifications and take
action to rectify any violations that develop.

c. Mobility Fund Phase | Eligibility Requirements
**99 386. The Commission proposed that to be eligible
for Mobility Fund support, entities must (1) be desig-
nated as a wireless ETC pursuant to section 214(e) of
the Communications Act, by the state public utilities
commission (“PUC") (or the Commission, where the
state PUC does not have jurisdiction to designate ETCs)
in any area that it seeks to serve; (2) have access to
spectrum capable of 3G or better service in the geo-
graphic area to be served; and (3) certify that it is finan-
cially and technically capab%Eﬁ%gg])viding service with-
in the specified timeframe. With a limited ex-
ception, discussed infra,[FN657] we adopt these re-
guirements.

387. As noted elsewhere, we also adopt a two-stage ap-
plication filing process for participants in the Mobility
Fund Phase | auction, similar to that used in spectrum
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license auctions, which will, among other things, re-
quire potential Mobility Fund recipients to make dis-
closures and certifications establishing their eligibility.
Specifically, in the pre-auction “short-form” applica-
tion, a potential bidder will need to establish its eligibil-
ity to participate in the Mobility Fund Phase | auction
and, in a post-auction “long-form” application, a win-
ning bidder will need to establish its eligibility to re-
ceive support. Such an approach should provide an ap-
propriate screen to ensure serious participation without
being unduly burdensome. Below, we discuss these eli-
gibility requirements and the timing of each.

*17798 (i) ETC Designation

388. Background. The Commission proposed to require
that applicants be designated as wireless ETCs covering
the rele\fla:rlw\} &eéigraphic area prior to participating in an
auction. As an alternative, the Commission
asked commenters whether entities that have applied for
designation as ETCs in the relevant area should be eli-
gible to participate in an auction.[ The Commis-
sion also sought broad comment on the ETC designa-
tion requirements of section 214(e), and how to best in-
terpret all the interrelated requirements of that section in

order to achieve the purposes of the Mobility Fund.
[FN660]

389. Discussion. We generally adopt our proposal and
require that Mobility Fund Phase | p[a}r:t'{I % 8%]nts be ETCs
prior to participating in the auction. As a prac-
tical matter, this means that parties that seek to particip-
ate in the auction must be ETCs in the areas for which
they will seek support at the deadline for applying to
participate in the auction.

390. By statute, the states, along with the Commission,
ﬁr:('a\l grgﬁowered to designate common carriers as ETCs.

ETCs must satisfy various service obligations,
consistent with the public interest. We decline to adopt
new federal rules to govern the ETC designation pro-
cess solely for purposes of designating entities to re-
ceive non-recurring support, as suggested by some com-
menters. In light of the roughly comparable
amounts of time required for the Commission and states
to process applications to be designated as an ETC and
the time required to move from the adoption of this

R& O to the acceptance of applications to participate in
a Mobility Fund Phase | auction, parties contemplating
reguesting new designations as ETCs for purposes of
participating in the auction should act promptly to begin
the process. The Commission will make every effort to
process such applications in a timely fashion, and we
urge the states to do likewise.

**100 391. Many commenters request that the Commis-
sion eliminate or streamline many of the service obliga-
tions that apply to ETCs, on ground that these obliga-
tions are unrelated to the Mobility Fund and its immedi-
ate goals.[FN664 We do not see this as cause to set
aside those obligations. The Mobility Fund will offer
existing ETCs support to accelerate the expansion of
coverage by current generation wireless networks with-
in their designated service area as a means to meeting
their ETC obligations. We are not, however, crafting an
alternative to the USF but rather developing a mechan-
ism to effectively use a portion of existing funds to pro-
mote the expansion of maobile voice service over cur-
rent-generation (or better) network technology. Given
that current ETCs already have their existing obliga-
tions throughout their service area, it would be a step
backwards to relieve them of those obligations based on
the receipt *17799 of Mobility Fund support. Accord-
ingly, we retain existing ETC requirements and obliga-
tions and move forward by adopting our proposal to re-
quire that parties be ETCs in the area in which they seek
Mobility Fund support. 65]

392. Furthermore, with the narrow exception discussed
infra, we decline to adopt the alternative of allowing
parties to bid for support prior to being designated an
ETC, pravided they have an application for designation
pending. We believe this approach would inject
uncertainties as to eligibility that could interfere with
speedy deployment of networks by those that are awar-
ded support, or disrupt the Mobility Fund auction.
Moreover, requiring that applicants be designated as
ETCs prior to a Mobility Fund Phase | auction may help
ensure that the pool of bidders is serious about seeking
support and meeting the obligations that receipt of sup-
port would entail.

(ii) Accessto Spectrum
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393. Background. In order to participate in a Mobility
Fund auction and receive support, the Commission pro-
posed in the Mobility Fund NPRM that an entity must
hold, or otherwise have access to, a Commission author-
ization to provide service in a frequency band that can
support 3G or better services. The Commission sought
comment on a number of questions relating to this pro-
posed eligibility requirement. /

394. Discussion. We require that any applicant for a
Mobility Fund Phase | auction have access to the neces-
sary spectrum to fulfill any obligations related to sup-
ort. Many commenters support this requirement.
FNB68] T, those dligible for Mobility Fund Phase |
support include all entities that, prior to an auction, hold
a license authorizing use of appropriate spectrum, as
discussed more fully below, in the geographic area(s)
for which support is sought. As suggested by some
commenters, we also conclude that the spectrum access
requirement can be met by leasing appropriate spec-
trum, prior to an auction, covering the relevant geo-
graphic area(s).[ We require that spectrum ac-
cess through a license or leasing arrangement be in ef-
fect prior to auction for an applicant to be eligible for an
award of support. We also require that whether an ap-
plicant claims required access to spectrum through a li-
cense or a lease, it must retain access for at least five
E/Feﬁrg?(f)]rom the date of award of Phase | support.
For purposes of calculating term length, parties
may include opportunities for license and/or lease re-
newal.

**101 395. Further, we seek to facilitate participation
by parties that may make their acquisition of license or
their lease of spectrum access contingent on winning
support from Mobility Fund Phase 1. Accordingly,
parties may satisfy the spectrum access requirement if
they have acquired spectrum access, including any ne-
cessary renewal expectancy, that is contingent on their
obtaining support in the auction. Other contingencies,
however, will render the relevant spectrum access insuf-
ficient for the party to meet our requirements for parti-
cipation.

396. We reject the suggestion of some commenters that
we should use a substantially more relaxed standard that

might allow entities to seek to acquire access to spec-
trum (as a licensee or IL?VS%%? *17800 only after becom-
ing awinning bidder. ] For instance, New EA ar-
gues that limiting eligibility to only those carriers hold-
ing licenses would “reinforce [] incumbent control,” and
asserts that a more liberal approach ought not to be
problematic given that areas with no mobile broadband
‘[‘ IE—WEIB%I]W have an abundance of fallow spectrum.”

We conclude, however, that failing to ensure
spectrum access, on at least a conditional basis, prior to
entering a Mobility Fund auction would be inconsistent
with the serious undertakings implicit in bidding for
support. We therefore require applicants to ensure that
if they become winning bidders, they will have the
spectrum to meet their obligations as quickly and suc-
cessfully as possible.

397. As noted, in the Mobility Fund NPRM, the Com-
mission proposed that entities seeking to receive sup-
port from the Mobility Fund must have access to spec-
trum capable of supporting the required services. The
Commission noted that spectrum for use in Advanced
Wireless Services, the 700 MHz Band, Broadband Ra-
dio Services, broadband PCS, or cellular bands should
all be capable of 3G services, and asked if other spec-
trum bands would be appropriate. The Com-
mission also asked whether it should require that parties
seeking support have access to a minimum amount of
bandwidth and whether only paired blocks of bandwidth
should be deemed sufficient. The few comments we re-
ceived on these issues generally support requiring that
auction participants demonstrate access to spectrum that
is adequate to support the services demanded of Mobil-
ity Fund providers, but did[EﬂGQZ(])Vide specifics on
what that spectrum should be.

398. T-Mobile noted that carriers with spectrum in
lower bands would have an advantage over those with
access to higher band spectrum due to propagation char-
acteristics that may make it less costly to provide wire-
less broadband in rural areas using lower frequencies.
[FN675] While we recognize that access to lower band
spectrum, particulfllrzlkll Gs%(ib]l GHz spectrum, reduces the
cost of build-out, we disagree with T-Mobile
that this is an “unfair’ advantage in the context of the
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Mobility Fund. The Mobility Fund is designed to
provide support in areas where it is cost effective to do
so with the limited available funds. Thus, its ultimate
goal is to maximize the number of units covered given
the funds available.

**102 399. We agree with commenters that advocate a
simple approach to defining what spectrum will estab-
lish eligibility for the Mobility Fund. Therefore, we will
require entities seeking to receive support from the Mo-
bility Fund to certify that they have access to spectrum
capable of supporting the required services. While we
decline to restrict the frequencies applicants must use to
be eligible for Mobility Fund Support, we note that
there are certain spectrum bands that will not support
mobile broadband (e.g., paging service). As discussed
below in connection with our discussion of application
requirements, we will require that applicants identify
the particular frequency bands and the nature of the ac-
cess on which they assert their eligibility for support.
We will assess the reasonableness of eligibility certific-
ations based on information we will require be submit-
ted in short- and long-form * 17801 applications. Should
entities make this certification and not have access to
the appropriate level of spectrum, they will be subject to
the penalties described below.

(iii) Certification of Financial and Technical Capab-
ility

400. Background. In the Mobility Fund NPRM, the
Commission sought comment on how best to determine
if an entity has sufficient resources to satisfy Mobility
Fund obligations. The Commission also sought
comment on a certification regarding an entity's technic-
al capacity. F The Commission asked if we need
to be specific as to the minimum showing required to
make the certification, or whether we can rely on our
post-auction performance requirements.

401. Discussion. We will require that an applicant certi-
fy, in the pre-auction short-form application and in the
post-auction long-form application, that it is financially
and technically capable of providing 3G or better ser-
vice within the specified timeframe in the geographic
areas for which it seeks support. Given that Mobility
Fund Phase | provides non-recurring support, applicants

for Phase | funds need to assure the Commission that
they can provide the requisite service without any assur-
ance of ongoing support for the area in question after
Phase | support has been exhausted.

402. Among commenters, there was no dispute that the
Commission should require parties to be financially and
technically capable of satisfying the performance re-
guirements. ] Some contend, however, that there
is no need for financial or technical certifications given
the requirements bidders must satisfy to qu[aé RCI%S?]S
ETCs and to participate in the Mobility Fund.
In contrast, one commenter urges that, even before bid-
ding, the Commission should require applicants to sub-
mit details about the technology and the netwolglﬁI gé%/
will use to satisfy Mobility Fund obligations.[
Another draws a parallel between the Commission and
investor[sr__ ﬁ%rg:g]aring requiring qualifications to due di-
ligence. One commenter proposes requiring ap-
plicants to demonstrate that they will bear a fixed per-
f&ﬁgg?l] of the total costs of extending coverage.
Comments also argue against Commission re-
view, suggesting that the Commission's expertise might
not be adequate to make the determinations in the pro-
cess of reviewing applications.

**103 403. We conclude that applicant certifications of
gualifications are sufficient, both at the short and long-
form application stage. In the context of our spectrum
auctions, we have relied successfully on certifications to
ensure certain regulatory and legal obligations have
been met by the applicants. Notwithstanding the differ-
ences between the spectrum license and USF contexts,
we conclude that such an approach is appropriate here
as well. Taking the time to review the finances and
technical capacities of all applicants, particularly at the
short-form stage when there may be far more applicants
than eventually will receive support, could result in a
substantial delay in making Mobility Fund support
available for very little gain.

*17802 404. Moreover, we elect not to require that Mo-
bility Fund Phase | participants finance a fixed percent-
ﬁgﬁ 608f6]any build-out with non-Mobility Fund funds.

While requiring that Fund recipients put up a
share of their own funds for a project may be an effect-
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ive way to ensure that the recipient has sufficient stake
in the project to effect its completion, we do not believe
this requirement is needed in light of the other measures
we adopt here.

405. Finally, requiring a certification of financial and
technical capability is a real additional safeguard. Ap-
plicants making certifications to the Commission ex-
pose themselves to liability for false certifications. Ap-
plicants should take care to review their resources and
their plans before making the required certification and
be prepared to document their review, if necessary.

(iv) Other Qualifications

406. Background. In the Mobility Fund NPRM, the
Commission sought comment on whether it should im-
pose any other eligibility requirements on entities seek-
ing to receive support from the Mobility Fund, includ-
ing whether there are any steps we should take to en-
courage smaller eligible parties to participate in the Mo-
bility Fund.[FNGSﬁ

407. Discussion. We conclude that, with one exception,
we will not impose any additional eligibility require-
ments to participation in the Mobility Fund. One com-
menter advocates barring Tier 1 carriers from participa-
tion,[':'\|6 while another contends that Verizon
should not be allowed to participate, given that it
already voluntarily relinquished the funds to be dis-
bursed through the Mobility Fund. ] Other com-
menters seek to limit eligibility to participate in the Mo-
bility Fund based on other criteria such as labor rela-
tions and exclusive handset arrangements.[FN690]

408. We will not bar any party from seeking Mobility
Fund Phase | support based solely on the party's past
decision to relinquish Universal Service Funds provided
on another basis. We see no inconsistency in Verizon
Wireless or Sprint relinquishing support previously
provided under the identical support rule -- ongoing
support provided with no specific obligation to expand
voice coverage where it was lacking -- and seeking one-
time support under new rules to expand voice and
broadband service over current generation wireless net-
works to areas presently lacking such facilities.

**104 409. We also decline to bar any particular class
of parties out of concern that they might appear to be
better positioned to win Mobility Fund support, for ex-
ample due to their size. As we have done in the context
of spectrum auctions, we expect that our general auction
rules and the more detailed auction procedures to be de-
veloped on delegated authority for a specific auction
will provide the basis for an auction process that will
promote our objectives for the Mobility Fund and
provide a fair opportunity for serious, interested parties
to participate.

410. One commenter questions whether the Mobility
Fund should be available to parties in particular areas if
the party previoudly, i.e., without respect to Mobility
Fund support, indicated an *17803 intention to deploy
wireless voice and broadband service in that area
[FNG91] We conclude that this concern has merit and
we will restrict parties from bidding for support in cer-
tain limited circumstances to assure that Mobility Fund
Phase | support does not go to finance coverage that
carriers would have provided in the near term without
any subsidy. In particular, we will require an applicant
for Mobility Fund Phase | support to certify that it will
not seek support for any areas in which it has made a
public commitment to deploy 3G or better wireless ser-
vice by December 31, 2012. This restriction will not
prevent a provider from seeking and receiving support
for a geographic area where another carrier has an-
nounced such a commitment to deploy 3G or better, but
it may conserve funds and avoid displacing private in-
vestment by making a carrier that made such a commit-
ment ineligible for Mobility Fund Phase | support with
respect to the identified geographic area(s). Because cir-
cumstances are more likely to change over a longer
term, we do not agree that providers should be held to
statements for any time period beyond December 31,
2012.

d. Reverse Auction Mechanism

411. We adopt our proposal, discussed below, to estab-
lish program and auction rules for the Mobility Fund
Phase | in this proceeding, to be followed by a process
conducted by the Bureaus on delegated authority identi-
fying areas eligible for support, and seeking comment
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on specific detailed auc[:'t:| ,c\)l% Sé]ocedures to be used, con-
sistent with this Order. This process will be ini-
tiated by the release of a Public Notice announcing an
auction date, to be followed by a subsequent Public No-
tice specifying the auction procedures, including dates,
deadlines, and other details of the application and bid-
ding process.

(i) Basic Auction Design

412. Background. In the Mobility Fund NPRM, the
Commission proposed to use a single-round sealed bid
reverse auction to select awardees for Mobility Fund
support, determine the areas that will receive support,
and establish award amounts. The Commission
also sought comment on alternatives.

413. Discussion. We continue to believe that our pro-
posal to use a single-round sealed bid format is most ap-
propriate for Mobility Fund Phase | reverse auction, al-
though we do not make a final determination here. In
the context of our spectrum auctions, the question of
whether to conduct bidding in one or more rounds is
typically addressed in the pre-auction development of
specific procedures and we conclude that we should do
the same here.

**105 414. A variety of commenters supported a format
with more than one round of bidding. Met-
roPCS supported a multi-round format to allow more in-
formed bidding. Verizon suggested that allow-
ing 2-3 rounds of bidding would result in more compet-
itive bidding, claiming that more rounds would reduce
costs of the program in the long-run since bidders will
F'? l\?6e87e]rally very conservative in their first-round bids.

NE Colorado Cellular commented that a single
round auction would worsen industry concentration.
[ ] T-Mobile, however, supported our proposal to
conduct a single-round auction, *17804 citing simpli-
city and lower costs for participants, and, in contrast to
NE Colorado Cellular's position, claimed that such a
format may improve smaller_carriers' chances of win-
ning Mobility Fund support.

415. We are not convinced that multiple bidding rounds
are needed in order for bidders to make informed bid
decisions or submit competitive bids. A Mobility Fund

Phase | auction provides a mechanism by which to
identify whether, and if so, at what price, providers are
willing to extend coverage over relatively small un-
served areas in exchange for a one-time support pay-
ment -- decisions that depend upon internal cost struc-
tures, private assessments of risk, and other factors re-
lated to the providers' specific circumstances. While un-
certainty about many of these considerations must be
taken into account when determining a bid amount, as
when making other financial commitments, the bid
amounts of other auction participants are unlikely to
contain information that will affect significantly the
bidder's own cost assessments and bid decisions. Nor do
we agree that a single round auction for Mobility Fund
Phase | support, as opposed to a multiple round format,
would have an adverse effect on industry structure, as
asserted by one commenter. For all these reasons, we
would be inclined to implement our proposal to conduct
Phase | auction using a single-round sealed bid format.
Nevertheless, given that under our general approach to
establishing auction procedures, this issue would typic-
ally be delegated to the Bureaus to consider in connec-
tion with establishing detailed auction procedures, we
leave it to the Bureaus to implement a format with more
than one round, if they deem it more appropriate.

(ii) Application Process

416. Background. The Mobility Fund NPRM sought
comment on a proposal to use a two-stage application
process similar to the one we use in spectrum license
auctions. Parties interested in participating at auction
would submit a “short-form” application providing ba-
sic ownership information an<lj:Nc%g]ying astoits quali-
fications to receive support.[ After the auction,
we would conduct a more extensive review of the win-
2; inogngl[tlj:d’\%% 1(1uallf|cat|ons through “long-form” applic

417. Discussion. Consistent with record support, we ad-

opt a two-stage application process described above,

noting that our experience with such a process for spec-

trum licensing auctions has been positive, and balances

the need to collect essential information with adminis-
. L [FN702]

trative efficiency.

**106 418. We adopt our proposals regarding the types
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of information bidders should be required to disclose in
Mobility Fund auction short-form applications. Thus,
we will require that each auction applicant provide in-
formation to establish its identity, including disclosure
of parties with ownership interests, consistent with the
ownership interest disclosure required in Part 1 of our
rules for applicants for spectrum licenses, and any
agreements the applicant may have reflgtl{l%:ts? the sup-
port to be sought through the auction. With re-
spect to eligibility requirements relating to ETC desig-
nation and spectrum access, applicants will be required
to disclose and certify their ETC status as well as the
source of the spectrum they plan to use to meet Mobility
Fund obligations in the particular area(s) for which they
plan to bid. Specifically, applicants will be required to
disclose whether they currently hold or lease the * 17805
spectrum, or have entered into a binding agreement, and
have submitted an application with the Commission, to
either hold or lease spectrum. Moreover, applicants will
be required to certify that they will retain their access to
the spectrum for at least five years from the date of
award of support. We anticipate that the Bureaus will
exercise their delegated authority to establish the specif-
ic form in which such information will be collected
from applicants. We conclude that this approach strikes
an appropriate balance in ensuring that entities_are
“legally, technically and financially qualified,” 04]
as AT&T suggests, while minimizing undue burden on
applicants and Commission staff.

(iii) Bidding Process

419. Background. The Mobility Fund NPRM also
sought comment on certain other aspects of the pro-
posed bidding process, including the process used to de-
termine winning bidders and maximize the available
support.

420. Discussion. We delegate authority to the Bureaus
to administer the policies, programs, rules, and proced-
ures we establish for Mobility Fund Phase | today and
take all actions necessary to conduct a Phase | auction.
We anticipate that the Bureaus will exercise this author-
ity by conducting a pre-auction notice-and-comment
process to establish the specific procedures for the auc-
tion. Such procedures will implement the general rule

we adopt to enable the establishment of procedures for
reviewing bids and determining winning bidders. The
overall objective of the bidding in this context is to
maximize the number of units to be covered in unserved
areas given our overall budget for support. The Bureaus
have discretion to adopt the best procedures to achieve
this objective during the pre-auction process taking into
account all relevant factors, including the implementa-
tion feasibility and the simplicity of bidder participa-
tion.

421. Several commenters address our proposal to base
winning bids on the lowest per-unit bid amounts, ex-
FIE On& concern that_ it yvould margi n_alize rural areas

and suggesting instead that bids be evaluated
by giving priority to the hardest-to-serve areas.[FN707]
One commenter asserts that determining winners based
on low bids would encourage the winner to do onI{Pethe
minimum required to meet service obligations.[F 08]
We agree with these and other commenters concerns
that there are areas that may not be good candidates for
one-time support under Mobility Fund Phase | -- and
may be better served through other USF reform initiat-
ives, such as Mobility Fund Phase 11. We also recognize
that some areas that benefit from Phase | support may
eventually have been built out anyway, but we see sig-
nificant benefit in accelerating that build-out. We dis-
agree, however, with the suggestion that Mobility Fund
Phase | would not serve rural areas generally; we be-
lieve that many rural areas will be able to benefit from
Phase | support, although we acknowledge that support
is not likely to be sufficient to reach the most remote
areas. With respect to the concern that winners selected
on the basis of a low bid will have little incentive to
meet more than the minimum service obligations, we
note that this issue arises regardless of selection criteria.
Hence, in this R&O, we adopt performance require-
ments and enforcement procedures to ensure that Mobil-
ity Fund Phase | support is utilized as intended.

**107 422. We aso address here several additional as-
pects of the general framework for the bidding process
on which we sought comment in the Mobility Fund
NPRM.

*17806 423. Maximum Bids and Reserve Prices. The
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Commission proposed a rule in the Mobility Fund
NPRM to provide for auction procedures that establish
maximum acceptable per-unit bid amounts and reserve
amounts, separate and apart from any maximum open-
ing bids, and to provide that those reserves may be dis-
closed or undisclosed.[

424. Commenters are divided on the issue of whether
reserve prices and maximum bids are needed or desired,
and if implemented, how they should be determined, but
none oppose our proposal to retain the discretion to es-
tablish such amounts. Some suggest that no reserve
prices are necessarnm_ﬁ%claolise we can rely on competition
to discipline bids, while others assume that we
will base any reserve prices on estimated costs.[FN711]
Another proposes that we conduct bidding on a regional
basis, and base reserve prices for eac[r|1: ,(le%lg]n on the un-
served populations in each region. We adopt
our proposed rule on reserve prices and anticipate that,
as detailed procedures for a Mobility Fund Phase | auc-
tion are established during the pre-auction period, the
Bureaus will consider these and other proposals with re-
spect to reserve prices in light of the specific timing of
and other circumstances related to the auction.

425. Aggregating Service Areas and Package Bidding.
In the Mobility Fund NPRM, the Commission proposed
arule to provide for auction procedures that permit bid-
ders to submit bids on packages of tracts, with any spe-
cific procedures to be determined as part of the pre-
auction process.[ The Commission also invited
comment on the use of package bidding -- in which a
single bid is submitted to cover a group of areas -- in
the Mobility Fund, and specifically mentioned some
ways of implementing limited package biddi ng.[FN714]

426. We received no comments specifically on our pro-
posal to address issues related to package bidding in the
process of establishing detailed auction procedures and
will address issues relating to package bidding as part of
the pre-auction process, which is consistent with the
\[/\I/:a|1\yl7i/y5’? approach this issue for spectrum auctions.

Interested parties will have an opportunity to
comment on the desirability of package bidding in the
pre-auction process in connection with the determina-
tion of the minimum area for bidding.[FN716] Potential

bidders will be able to provide input on whether specific
package bidding procedures would allow them to for-
mulate and implement bidding strategies to incorporate
Mobility Fund Phase | support into their business plans
and capture efficiencies, and on how well those proced-
ures will facilitate the realization of the Commission's
objectives for Mobility Fund Phase |.

**108 427. Refinements to the Selection Mechanism to
Address Limited Available Funds. In the Mobility Fund
NPRM, the Commission proposed a rule that would
provide the discretion to establish procedures in the pre-
auction process to deal with the possibility that funds
may remain available after the auction has identified the
last lowest per-unit bid that does not assigFFs’\Llj%%rt ex-
ceeding the total funds *17807 available. The
Commission also proposed a rule to give discretion to
address a situation where there are two or more bids for
the same per-unit amount but for different areas (“tied
bids") and rema[i E’i\ln%%inds are insufficient to satisfy all
of thetied bids.

428. We adopt our proposed rules to provide the Bur-
eaus with discretion to develop appropriate procedures
to address these issues during the pre-auction notice-
and-comment process. These procedures shall be con-
sistent with our objective of awarding support so as to
maximize the number of units that will gain coverage in
unserved areas subject to our overall budget for support.

429. Withdrawn Bids. In the Mobility Fund NPRM, the
Commission proposed that, as in the case of spectrum
auctions, it would establish arule to provide for proced-
ures for withdrawing provisionally winning bids.
[FN71 We adopt the proposed rule on withdrawn
bids, but as noted in the Mobility Fund NPRM, we do
not expect the Bureaus to permit withdrawn bids, partic-
ularly if the Mobility Fund Phase | auction will be con-
ducted in a single round. Furthermore, we address how
we will deal with auction defaults below.

430. Preference for Tribally-Owned or Controlled Pro-
viders. As we do for Tribal Mobility Fund Phase I, dis-
cussed below,[':N72 we adopt a 25 percent bidding
credit for Tribally-owned or controlled providers that
participate in a Mobility Fund Phase | auction. The
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preference would act as a “reverse” bidding credit that
would effectively reduce the bid amount by 25 percent
for the purpose of comparing it to other bids, thus in-
creasing the likelihood that a Tribally-owned or con-
trolled entity would receive funding. The preference
would be available solely with respect to the eligible
census blocks located within the geographic area
defined by the boundaries of the Tribal land associated
with the Tribal entity seeking support.

(iv) Information and Competition

431. In the Mobility Fund NPRM, the Commission pro-
posed to prohibit applicants competing for support in
the auction from communicating with one another re-
garding the substance of their bids or bidding strategies
and to limit public disclosure of auction-related inform-
ation as appropriate. We adopt our proposed
rules, which are similar to those used for spectrum li-
cense auctions. We anticipate that the Bureaus will seek
comment during the pre-auction procedures process and
decide on the details and extent of information to be
withheld until the close of the auction.

(v) Auction Cancellation

**109 432. The Mobility Fund NPRM proposed to
provide discretion to delay, suspend, or cancel bidding
before or after a reverse auction begins under a variety
of circumstances, including natural disasters, technical
failures, administrative necessity, or any other reason
that affects the fair and efficient conduct of the bidding.
[ We received no comments on this proposal.
Based on our experience with a similar rule for spec-
trum license auctions, we conclude that such a rule is
necessary and adopt it here.

*17808 e. Post-Auction Long-Form Application Pro-
cess

433. After the auction has concluded, a winning bidder
will be required to file a “long-form” application to
qualify for and receive Mobility Fund support. Those
applications will be subject to an in-depth review of the
applicants' eligibility and qualifications to receive USF
support. Here, we discuss the long-form applications
and the review process that will precede award of sup-
port from the Mobility Fund.

(i) Long-Form Application

434. Background. In the Mobility Fund NPRM, the
Commission proposed that a winning bidder would be
required to provide detailed information showing that it
is legally, technically and financially qualified to re-
ceive support from the Mobility Fund. The
Commission sought comment on our proposal and on
the specific information that winning bidders should be
Egﬁ\lu%rz%o]l to provide to make the required showings.

435. Discussion. We adopt the long-form application
process we proposed in the Mobility Fund NPRM. As
we discuss above, we delegate to the Wireless and
Wireline Bureaus responsibility for establishing the ne-
cessary FCC application form(s). RCA notes that
“onerous’ application requirements will deter smaller
bidders, although it does not suggest that our specific
proposals reﬁ:alr\ldgg] the application process would be
problematic. We do not view the application
process that we have outlined as “onerous,” nor do other
commenters indicate that the proposals would be bur-
densome. Our experience with such a long-form applic-
ation process for spectrum licensing auctions has been
positive, balancing the need to collect essential informa-
tion with administrative efficiency. Therefore, we adopt
our proposal to require a post-auction long-form applic-
ation as described below.

436. After bidding for Mobility Fund Phase | support
has ended, the Commission will declare the bidding
closed and identify and notify the winning bidders. Un-
less otherwise specified by public notice, within 10
business days after being notified that it is a winning
bidder for Mobility Fund support, a winning bidder will
be required to submit a long-form application. In the
sections below, we address the information an applicant
will be required to submit as part of the long-form ap-
plication.

(ii) Owner ship Disclosure

**110 437. Background. In the Mobility Fund NPRM,

we sought comment on the specific information that

should be required at the long-form application stage

sufficient to establish their ownershli:p and control, as
- . [FN727]

well as eligibility to receive support.
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438. Discussion. We will adopt for the Mobility Fund
the existing ownership disclosure requirementsin Part 1
of our rules that already apply to short-form applicants
to participate in spectrum license auctions and long-
flgg\ln}z%oplicants for licenses in the wireless services.
[ ] Thus, an applicant for Maobility Fund support
will be required to fully disclose its ownership structure
as well as information regarding the real party- or
ﬁglr\%eéséi]n-interest of the applicant or application.

Wireless providers that have participated in
spectrum auctions will already be familiar with these re-
quirements, and are likely to already have ownership
disclosure information reports (FCC Form 602) on file
with the Commission, *17809 which may simply need
to be updated. To minimize the reporting burden on
winning bidders, we will allow them to use ownership
information stored in existing Commission databases
and update that ownership information as necessary.

(iii) Eligibility To Receive Support

439. ETC Designation.As noted, with the limited excep-
tion discussed infra, we require any entity bidding for
Mobility Fund support to be designated an ETC prior to
the MFOI\?%%/ Fund auction short-form application dead-
linelPN73C1 A winning bidder will be required to sub-
mit with its long-form application appropriate docu-
mentation of its ETC designation in all of the areas for
which it will receive support. In the event that a win-
ning bidder receives an ETC designation conditioned
upon receiving Mobility Fund support, it may submit
documentation of its conditional designation, provided
that it promptly submits documentation of its final des-
ignation after its long-form application has been ap-
proved but before any disbursement of Mobility Fund
funds.

440. Access to Spectrum. Applicants for Mobility Fund
support will also be required to identify the particular
frequency bands and the nature of the access (e.g., li-
censes or leasing arrangements) on which they assert
their eligibility for support. Because not all spectrum
bands are capable of supporting mobile broadband, and
leasing arrangements can be subject to wide variety of
conditions and contingencies, before an initial disburse-
ment of support is approved, we will assess the reason-

ableness of these asserti ons.[FN731] Should an applic-
ant not have access to the appropriate level of spectrum,
it will be found not qualified to receive Mobility Fund

support and will be subject to an auction default pay-
ment.[FN732]

(iv) Project Construction

441. Background. In the Mobility Fund NPRM, we pro-
posed that a participant be required to submit with its
long-form application a project schedule that identifies
avariety of project milestones. 3l

**111 442. Discussion. Consistent with record support,
we conclude that a winning bidder's long-form applica-
tion should include a description of the network it will
construct with Mobility Fund support. 34 We will
require carriers to specify on their long-form applica-
tions whether the supported project will qualify as
either a 3G or 4G network, including the proposed tech-
nology choice and demonstration of technical feasibil-
ity. Applications should also include a detailed descrip-
tion of the network design and contracting phase, con-
struction period, and deployment and maintenance peri-
od. We will also require applicants to provide a com-
plete projected budget for the project and a project
schedule and timeline. Recipients will be required to
provide updated information in their annual reports and
in the information they provide to obtain a disbursement
of funds. In addition, as we do for Tribal Mobility Fund
Phase I, discussed below, winning bidders of areas that
include Tribal lands must comply with *17810 Tribal
engagement obligations to demonstrate that they have
engaged Tribal governments in the planning process and
that the service to be provided will advance the goals
established by the Tribe.

(v) Financial Security and Guarantee of Perform-
ance

443. Background. In the Mobility Fund NPRM, we
asked whether a winning bidder should be required to
post financial security as a condition to receiving Mo-
bility Fund support to ensure that it has committed suf-
ficient financial resources to meeti nﬁ:tn% &rs]ogram oblig-
ations associated with such support.

444. Discussion. As discussed in greater detail below,
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we will require winning bidders for Mobility Fund sup-
port to provide us with an irrevocable stand-by L etter of
Credit (“LOC"), issued in substantially the same form
as set forth in the model Letter of Credit provided in
Appendix N FN737 by a bank that is acceptable to the
Commission,[FN738] in an amount equal to the amount
of support as it is disbursed, plus an additional percent-
age of the amount of support disbursed which shall
serve as a default payment, which percentage will be
determined by the Bureaus in advance of the auction.

445. We received few comments on the method by
which we should secure our financial commitment.
MetroPCS maintains that the Commission would bene-
fit from requiring a performance bond, because it would
allow third parties to evaluate and back the bidder's
business plan and ensure that the recipient actually
builds what it promises.[FN73g] It suggests that a per-
formance bond is preferable to an LOC because the lat-
ter generally requires a deposit in the amount of the ob-
ligation, which “will detract from the [@RI”?% ]avajlable
to construct and operate the system.” In con-
trast, MTPCS and T-Mobile believe that a posting of
financial security is unnecessary. MTPCS com-
ments that, in the “unlikely event” a carrier becomes in-
solvent, another carrier would purchase and operate the
system, whereas requiring an LOC “could fatally impair
a company's ability to obtain private or public markets
funding” because “existing senior lenders who finance
larger portions of a company's assets and operations
would jnsist upon retaining their primary status.”
[FN742]

**112 446. Although we recognize the benefit of re-
quiring winning bidders to obtain a performance bond,
we think an LOC will be more effective in this instance
in ensuring that we achieve the Mobility Fund's object-
ives, and we are reluctant to require winning bidders to
undertake the expense of obtaining both instruments. A
performance bond would have the advantage of provid-
ing a source of funds to complete build-out in the un-
served areain the case of arecipient's default. However,
we must first be concerned with protecting the integrity
of the USF funds disbursed to the recipient. Should are-
cipient default on its obligations under the Mobility

Fund, our priority should be to secure a return of the
USF funds disbursed to it for this purpose, so that we
can reassign the support consistent with our goa to
maximize the number of units covered given the funds
available. We also recognize that a Mobility Fund
*17811 recipient's failure to fulfill its obligations may
impose significant costs on the Commission and higher
support costs for USF. Therefore, we also conclude that
it is necessary to adopt a default payment obligation for
performance defaults. With these priorities in mind, we
disagree with commenters suggesting that the posting of
financial security is unnecessary or that in the event of
the insolvency of the recipient of Mobility Fund sup-
port, we should rely on whichever carrier eventually
purchases the recipient's system. Moreover, companies
who have existing lenders regularly use LOCs in the
normal course of operating their businesses and are able
to maintain multiple forms of financing, thus, we give
little credence to the suggestion that this requirement
could fatally impair a company's ability to obtain
private or public market funding.

447. Consistent with our goal of using the LOC to pro-
tect the government's interest in the funds it disbursesin
Mobility Fund Phase I, we will require winning bidders
to obtain an LOC in an amount equal to the amount of
support it receives plus an additional percentage of the
amount of support disbursed to safeguard against costs
to the Commission and the USF. The precise amount of
this additional percentage will not exceed 20 percent
and will be determined by the Bureaus as part of its pro-
cess for establishing the procedures for the auction.
Thus, before an application for Mobility Fund support is
granted and funds are disbursed, we will require the
winning bidder to provide an LOC in the amount of the
first one-third of the support associated with the un-
served census tract that will be disbursed upon grant of
its application, plus the established additional default
payment percentage. Before a participant receives the
second third of its total support, it will be required to
provide a second letter of credit or increase the initial
LOC to correspond to the amount of that second support
payment such that LOC coverage will be equal to the
total support amount plus the established default pay-
ment percentage. The LOC(s) will remain open and
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must be renewed to secure the amounts disbursed as ne-
cessary until the recipient has met the requirements for
demonstrating coverage and final payment is made.
This approach will help to reduce the costs recipients
incur for maintaining the LOCs, because they will only
have to maintain LOCs in amounts that correspond to
the actual USF funds as they are being disbursed.

**113 448. Consistent with the purpose of the LOC, we
will require recipients to maintain the LOC in place un-
til at least 120 days after they have completed their sup-
ported expansion to unserved areas and received their
final payment of Mobility Fund Phase | support. Under
the terms of the LOC, the Commission will be entitled
to draw upon the LOC upon arecipient's failure to com-
ply with the terms and conditions upon which USF sup-
port was granted. The Commission, for example, will
draw upon the LOC when the recipient fails to meet its
required deployment milestone(s). Failure to
satisfy essential terms and conditions upon which USF
support was granted or to ensure completion of the sup-
ported project, including failure to timely renew the
LOC, will be deemed afailure to properly use USF sup-
port and will entitle the Commission to draw the entire
amount of the LOC. Failure to comply will be evid-
enced by a letter issued by the Chief of either the Wire-
less Bureau or Wireline Bureau or their designees,
which letter, attached to an LOC draw certificate, shall
be sufficient for a draw on the LOC.[FNM4 In addi-
tion, a recipient that fails to comply with the terms and
conditions of the Mobility Fund support it is granted
could be disqualified from receivin?léa'gl(%iiginal Mobility
Fund support or other USF support.

449. In the Mobility Fund NPRM, the Commission
sought comment on the relative merits of performance
bonds and LOCs and the extent to which performance
bonds, in the event of the bankruptcy *17812 of the re-
cipient of Mobility Fund support, might frustrate our
Fgﬁlm%f] ensuring timely build-out of the network.

We think an LOC will better serve our object-
ive of minimizing the possibility that Mobility Fund
support becomes property of a recipient's bankruptcy
estate for an extended period of time, thereby prevent-
ing the funds from being used promptly to accomplish

the Mobility Fund's goals. It is well established that an
LOC and the proceeds thereunder are not property of a
debtor's estate under section 541 of Title 11 of_the
United States Code (the “Bankruptcy Code”).[FN747]
In a proper draw upon an LOC, the issuer honors a draft
under the LOC from its own assets and not from the as-
sets of the_debtor who caused the letter of credit to be
issued. Because the proceeds under an LOC are
not property of the bankruptcy estate, absent extreme
circumstances such as fraud, neither the LOC nor the
funds drawn down under it are subject to the automatic
stay provided by the Bankruptcy Code. This is an addi-
tional reason for our decision to require recipients of
Mobility Fund support to provide LOCs rather than per-
formance bonds.

450. In the long-form application filing, we will require
each winning bidder to submit a commitment letter
from the bank issuing the LOC.[ The winning
bidder will, however, be required to have its LOC in
place before it is authorized to receive Mobility Fund
Phase | support and before any Mobility Fund Phase |
support is disbursed. Further, at the time it submits its
LOC, a winning bidder will be required to provide an
opinion letter from legal counsel clearly stating, subject
only to customary assumptions, limitations and qualific-
ations, that in a proceeding under Bankruptcy Code, the
bankruptcy court would not treat the LOC or proceeds
of the LOC as property of winning bidder's bankruptcy
estate, or the bankruptcy estate of any other bidder-re-
lated entity requesting issuance of the LOC, under sec-
tion 541 of the Bankruptcy Code.

**114 451. We will not limit the LOC requirement to a
subset of bidders that fail to meet certain criteria, such
as a specified minimum credit rating, a particular min-
imum debt t[cl): ﬁg}gﬂ ratio, or other minimum capital re-
guirements. We think that such criteria would
require a level of financial analysis of applicants that is
likely to be more complex and administratively burden-
some than is warranted for a program that will provide
one-time support, and could result in undue delay in
funding and deployment of service. Moreover, limiting
the LOC requirement to bidders below a certain level of
capitalization would likely disproportionately burden
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small business entities, even though small entities are
often less able to sustain the additional cost burden of
posting financial security while still being able to com-
pete with larger entities.

(vi) Other Funding Restrictions

452. Background. In the Mobility Fund NPRM, the
Commission sought comment on whether participants
who receive support from the Mobility Fund should be
barred from receiving funds for the same activity under
any other federal program, including, for example, fed-

[FN752?
eral grants, awards, or loans.

453. Discussion. While we agree with commenters that
Mobility Fund recipients might benefit if they were able
to leverage resources from other federal programs, we
must also take care to * 17813 ensure that USF funds are
put to their most efficient and effective use. Therefore,
as noted elsewhere, we will exclude all areas from the
Mobility Fund where, prior to the short-form filing
deadline, any carrier has made a regulatory commitment
to provide 3G or better service, or has received a fund-
ing commitment from a federal executive department or
agency in response to the carrier's commitment to
provide 3G or better service.[ N753 ITTA believes the
Commission should not bar Mobility Fund recipients
from receiving funding from other Federal programs,
since recipients “ shomIJ:I ﬁ%ﬂoy the benefit of leveraging
multiple resources."[ ] As we noted in the Mobil-
ity Fund NPRM, however, our intention is to direct
funding to those places where %{F\lp%%%ment of mobile
broadband is otherwise unli kely.[ ]

(vii) Post-Auction Certifications

454. Background. In the Mobility Fund NPRM, the
Commission sought comment on a number of possible
certifications that we might require of a winning bidder
to receive Mobility Fund support. 5

455. Discussion. We adopt our proposal regarding post-
auction certifications. Prior to receiving Mobility Fund
support, an applicant will be required in its long-form
application to certify to the availability of funds for all
project costs that exceed the amount of support to be re-
ceived from the Mobility Fund and certify that they will
comply with all program requirements.

**115 456. As discussed above, recipients of Mobility
Fund support are required by statute to offer servicesin
rural areas at rates that are reasonably C?E'Q%rsaﬁle to
those charged to customers in urban areas. Ac-
cordingly, our post-auction long-form certifications will
include a certification that the applicant will offer ser-
vices in rural areas at rates that are reasonably compar-
able to those charged to customers in urban areas.

(viii) Auction Defaults

457. Background. In the Mobility Fund NPRM, the
Commission sought comment on the procedures that we
should apply to a winning bidder that fails to submit a
long-form lication by the established deadline.
[Fl\??58] P Y

458. Discussion. Auction Default Payments. We will
impose a default payment on winning bidders that fail
to timely file along-form application. We also conclude
that such a payment is appropriate if a bidder is found
ineligible or unqualified to receive Mobility Fund sup-
port, its long-form application is dismissed for any reas-
on, or it otherwise defaults on its bid or is[%il\sjq]%%l]ified
for any reason after the close of the auction.

459. In its comments, T-Mobile advocates the imposi-
tion of a significant payment obligation for the with-
drawal of a bid after the Mobility Fund auction closes
“to discourage manipulation of the *17814 bidding pro-
cess or disruption of the distribution of support.”
[FN760] We agree that adoption of some measure, in
addition to dismissal of any late-filed application, is
needed to ensure that auction participants fulfill their
obligations and do not impose significant costs on the
Commission and the USF. Our competitive bidding
rules for spectrum license auctions provide that if, after
the close of an auction, a winning bidder defaults on a
payment obligation or is d‘[%ﬁ"%‘éf{]ed’ the bidder is li-
able for a default payment. The Wireless Bur-
eau in advance of each spectrum license auction as part
of the process for establishing the procedures for the
auction sets the precise percentage to be applied in cal-
culating the default payment.

460. Here, too, failures to fulfill auction obligations
may undermine the stability and predictability of the
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auction process, and impose costs on the Commission
and higher support costs for USF. In the case of are-
verse auction for USF support, we think a default pay-
ment is appropriate to ensure the integrity of the auction
process and to safeguard against costs to the Commis-
sion and the USF. We leave it to the Bureaus to con-
sider methodologies for determining such a payment.
We recognize that the size of the payment and the meth-
od by which it is calculated may vary depending on the
procedures established for the auction, including auc-
tion design. In advance of the auction, the Bureaus will
determine whether a default payment should be a per-
centage of the defaulted bid amount or should be calcu-
lated using another method, such as basing the amount
on differences between the defaulted bid and the next
best bid(s) to cover the same number of road miles as
without the default. If the Bureaus establish a default
payment to be calculated as a percentage of the defaul-
ted bid, that percentage will not exceed 20 percent of
the total amount of the defaulted bid. However it is de-
termined, agreeing to that payment in event of a default
will be a condition for participating in bidding. The
Bureaus may determine prior to bidding that all parti-
cipants will be required to furnish a bond or place funds
on deposit with the Commission in the amount of the
maximum anticipated default payment. A winning bid-
der will be deemed to have defaulted on its bid under a
number of circumstances if it withdraws its bid after the
close of the auction, it fails to timely file a long form
application, it is found ineligible or unqualified to re-
ceive Mobility Fund Phase | support, its long-form ap-
plication is dismissed for any reason, or it otherwise de-
faults on its bid or is disqualified for any reason after
the close of the auction. In addition to being liable for
an auction default payment, a bidder that defaults on its
bid may be subject to other sanctions, including but not
limited to disqualification from future competitive bid-
ding for USF support.

**116 461. We distinguish here between a Mobility
Fund auction applicant that defaults on its winning bid
and a winning bidder whose long-form application is
approved but subsequently fails or is unable to meet its
minimum coverage requirement or demonstrate an ad-
equate quality of service that complies with Mobility

Fund requirements. In the latter case of arecipient's per-
formance default, in addition to being liable for a per-
formance default payment, the recipient will be required
to repay the Mobility Fund all of the support it has re-
ceived and, depending on the circumstances involved,
could be disqualified from receivm[?__an%/ additional Mo-
bility Fund or other USF support. As we have
discussed above, we may obtain its performance default
payment and repayment of a recipient's Mobility Fund
support by drawing upon the irrevocable stand-by letter
of credit that recipients will be required to provide in
the full amount of support received.

*17815 462. Undisbursed Support Payments. We re-
ceived no comments on the disposition of Mobility
Fund support for which a winning bidder does not
timely file a long-form application. We anticipate that
when awinning bidder defaults on its bid or is disquali-
fied for any reason after the close of the auction, the
funds that would have been provided to such an applic-
ant will be used in a manner consistent with the pur-
poses of the Universal Service program.

f. Accountability and Oversight

463. In the Mobility Fund NPRM the Commission
sought comment on issues relating to the administra-
tion, management and oversight of the Mobility Fund.
On a number of these issues we adopt uniform require-
ments that will apply to all recipients of high-cost and
CAF support, including recipients of Mobility Fund
Phase | support. Recipients of Phase | support will be
subject generally to the reporting, audit, and record re-
tention requirements that are discussed in the Account-
ability and Oversight section of this Order. We discuss
below certain aspects of support disbursement, and the
annual reporting and record retention requirements that
will apply specifically to Mobility Fund Phase .

(i) Disbursing Support Payments
464. Background. In the Mobility Fund NPRM, the
Commission sought comment on our proposal to dis-
burse support payments in one-third increments.
[FN764] We received four comments reflecting a wide
range of views. On one end, AT& T supports withhold-
ing the disbursement of all funds until the winning bid-
der certifies that it is providing the supported service
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throughout its designated service area[FN765] AT&T
suggests, in the alternative, disbursing one-third of the
support amount once the Commission selects a pro-
vider's bid and the remaining two-thirds after comple-
tion of construction and after the selected bidder certi-
fies that it is offering the SL[JERIC)?I’é%(]j service throughout
its designated service area. The Florida Com-
mission supports the proposal set forth in the Mobility
Fund NPRM (i.e, the one-third payment structure)
“because it places the burden on carriers seeking sup-
port to demonstrat[e Fﬂ?gﬁ% towards achieving the pro-
gram objectives.” Verizon urges the Commis-
sion to give recipients at least 50 percent of their sup-
port upfront because in the areas targeted by the Mobil-
ity Fund, the upfront investment costs to deploy infra-
structure will be significant. Finally, T-Mobile
supports disbursing the “bulk” of the Mobility Fund
support when the application is granted, given difficulty

in abtaining private financing in high cost areas.
[FN769]

**117 465. Discussion. Mobility Fund Phase | support
will be provided in three installments. This approach
strikes the appropriate balance between advancing funds
to expand service and assuring that service is actually
expanded.

*17816 466. Specifically, each party receiving support
will be eligible to receive from USAC a disbursement
of one-third of the amount of support associated with
any specific census tract once its long-form application
for support is granted. Although we are not adopting an
interim deployment milestone requirement, we will al-
low support recipients to demonstrate coverage as a
basis for receiving a second support payment for an un-
served area prior to completion of the project. Thus, a
recipient will be eligible to receive the second third of
its total support when it files a report demonstrating it
has met 50 percent of its minimum coverage require-
ment for the census bloc[:llgg\s,lygg]emed unserved that are
within that census tract. While we redlize that
some carriers might incur higher up front project costs
prior to actually being in a position to commence the
provision of service to the targeted area, after the initial
payment of one-third of the support amount, we will not

disburse support without proof of coverage. Disbursing
support based on the construction expenses incurred by
the carrier instead of on actual service to an unserved
area would be contrary to the Mobility Fund's objective
of spurring deployment of new mobile wireless service.
For this reason, to qualify for the second installment of
support, a recipient will be required to demonstrate it
has met 50 percent of its minimum coverage require-
ment using the same drive tests that will be used to ana-
lyze network coverage to provide proof of deployment
at the end of the project to receive its final installment
of support. The report a recipient files for this purpose
will be subject to review and verification before support
is disbursed. We note that input from states on recipi-
ents' filed reports could be very helpful to this process.

467. A party will receive the remainder of its support
after filing with USAC a report with the required data
that demonstrates that it has deployed a network cover-
ing at least the required percent of the relevant road
miles in the unserved census block(s) within the census
tract. This data will be subject to review and verifica-
tion before the final support payment for an unserved
area is disbursed to the recipient. A party's final pay-
ment would be the difference between the total amount
of support based on the road miles of unserved census
blocks actually covered, i.e., a figure between the re-
quired percent and 100 percent of the road miles, and
any support previously received.

468. Because we will disburse at least some support to
qualifying applicants in advance of fulfilling their ser-
vice obligations, we recognize some risk of lost funds to
parties that ultimately fail to meet those obligations.
However, to minimize that risk, we are requiring parti-
cipants to maintain their letter(s) of credit in place until
after they have completed their supported network con-
struction and received their final payment of Mobility
Fund Phase | support. In addition, we will require parti-
cipants to certify that they are in compliance with all re-
guirements for receipt of Mobility Fund Phase | support
at the time that they request disbursements.

**118 469. As we explain above,[FN77l] our purpose

in this proceeding is to aggressively extend coverage,
and recipients will not be alowed to receive Mobility
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Fund support if they fail to cover at least the required
percentage of the road miles in the unserved census
blocks for which they received support. Accordingly we
decline the suggestion to adopt a level of service that
falls short of the required percentage of coverage for
which we would allow the recipient to offset its liability
for repayment, because doing so would be inconsistent
with our obj ective.[

*17817 (ii) Annual Reports

470. Background. The Commission proposed in the Mo-
bility Fund NPRM that parties receiving Mobility Fund
support be required to file annual reports with the Com-
mission demonstrating the coverage provided with sup-
port from the M ﬁt:);\lli%gliund for five years after qualify-
ing for support. The proposed reports were to
include maps illustrating the scope of the area reached
by new services, the population residing in those areas
(based on Census Bureau data and estimates), and in-
formation regarding efforts to market the service to pro-
mote adoption among the population in those areas. In
addition, annual reports were to include all drive test
data that the party receives or makes use of, whether the
tests were conducted pursuant to Commission require-
ments or any other reason.

471. Discussion. We will adopt our proposal with some
minor modifications. To the extent that a recipient of
Mobility Fund support is a carrier subject to other exist-
ing or new annual reporting requirements under section
54.313 of our rules based on their receipt of universal
service support under another high cost mechanism, it
will be permitted to satisfy its Mobility Fund Phase | re-
porting requirements by filing a separate Mobility Fund
annual report or by including this additional information
in a separate section of its other annual report filed with
the Commission. Mobility Fund recipients
choosing to fulfill their Mobility Fund reporting re-
guirements in an annual report filed under section
54.313 must, at a minimum, file a separate Mobility
Fund annual report notifying us that the required in-
formation is included the other annual report.

472. Based on our decision to define unserved units
based on the linear road miles associated with unserved
census blocks, we will require that a Mobility Fund

Phase | recipient provide annual reports that include
maps illustrating the scope of the area reached by new
services, the population residing in those areas (based
on Census Bureau data and estimates), and the linear
road miles covered. In addition, annual reports must in-
clude all coverage test data for the supported areas that
the party receives or makes use of, whether the tests
were conducted pursuant to Commission requirements
or any other reason. Further, annual reports will include
any updated project information including updates to
the project description, budget and schedule. We would
welcome state input on these aspects of the annual re-
ports of Mobility Fund Phase | recipients.

**119 473. Because we do not impose any marketing
requirements other than the advertising requirements to
which designated ETCs are already subject, we do not
require that annual reports include information on mar-
keting efforts.

474. Few commenters addressed the proposal regarding
annual reports. One party notes a discrepancy between
the proposal set forth in the discussion in the Mobility
Fund NPRM (and described above) and the text of the
proposed rules regarding the numbI(:aF\l c7)f7 gears for which
annual reports would be requi red.[ ] Verizon sug-
gests requiring reports from winning bidders until the
project dollars are invested. We clarify here
and in the final rules that the proposal we adopt requires
filing of annual reports on the use of Mobility Fund
support as described for five years after the winning
bidder is authorized to receive Mobility Fund support.

*17818 (iii) Record Retention

475. Background. In the Mobility Fund NPRM, the
Commission sought comment on what records Mobility
Fund recipients should be required to retain related to
their participation in the Fund. We proposed
that the record retention requirements for recipients of
support apply to all agents of the recipient, and any doc-
umentation prepared for or in connection with the recip-
ient's Mobility Fund Phase | support. FN778 We also
proposed a five-year period for record retention, con-
sistent with the rules we previously adopted for those
receiving other universal service high cost support.
[|:N779]g
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476. Discussion. Elsewhere in this Order, we adopt re-
vised requirements that extend the record retention peri-
od to ten years for al recipients of high-cost and CAF
[SERP?OS%] including recipients of Mobility Fund Phase I.

We find that the new retention period will be
adequate to facilitate audits of Mobility Fund program
participants, with one_clarification regarding the re-
quired retention period.

477. We received two comments on this issue. Sprint
suggests that all reporting and certification requirements
should sunset within three[)ﬁe,\e|1r7s8 %ter expenditure of the
support dollars received. T-Mobile favors a
period of five years for retention of records associated
with Mobility Fund support. In view of the re-
cord retention requirements we adopt for recipients of
other USF high-cost and CAF support, we believe it is
reasonable to apply the same retention period to recipi-
ents of Mobility Fund support.

478. We clarify, however, that for the purpose of the
Mobility Fund program, the ten-year period for which
records must be maintained will begin to run only after
a recipient has received its final payment of Mobility
Fund support. That is, because recipients will receive
Mobility Fund support in up to three installments, but
recipients that ultimately fail to deploy a network that
meets our minimum coverage and performance require-
ments or otherwise fail to meet their Mobility Fund
public interest obligations will be liable for repayment
of al previously disbursed Mobility Fund support, we
will require recipients to retain records for ten years
from the receipt of the final disbursement of Mobility
Fund funds.

2. Serviceto Tribal Lands

**120 479. In the Mobility Fund NPRM, the Commis-
sion acknowledged the relatively low level of telecom-
munications deployment on Tribal lands and the distinct
CEﬁ'%lﬁes in bringing connectivity to these areas.
[ The Commission observed that communities
on Tribal lands have historically had less * 17819 access
to telecommunications_services than any other segment
of the population. The Mobility Fund NPRM
also noted that Tribal lands are often in rural, high-cost
areas, and present distinct obstacles to the deployment

of broadband infrastructure.[FN786] The Commission
observed that greater financial support therefore may be
needed in order to ensure the availability of broadband
in Tribal lands."™N 871 I light of the Commission's
unique government-to-government relationship with
Tribes and the distinct challenges in bringing commu-
nications services to Tribal lands, the Commission also
noted that a more tailored approach regarding Mobility

Fund support for Tribal lands may be beneficial.
[FN788]

480. In April 2011, the Wireless Bureau released a Pub-
lic Notice seeking comment on specific proposals that
could be used in the context of a Mobility Fund to ad-
dress Tribal issues. The Public Notice sought
comment on establishing: (1) possible requirements for
engagement with Tribal governments prior to auction;
(2) a possible preference for Tribally-owned and con-
trolled providers; and (3) a possible mechanism to re-
flect Tribal priorities for competitive bidding. The Pub-
lic Notice also sought comment on the timing of any
Tribal Mobility Fund auction.

a. Tribal Mobility Fund Phase |
481. We adopt our proposal to establish a separate Tri-
bal Mobility Fund Phase | to provide one-time support
hc% ’\(lj%loc]Jy mobile broadband to unserved Tribal lands,
which have significant telecommunications de-
ployment and connectivity challenges. We anti-
cipate that an auction will occur as soon as feasible after
ageneral Mobility Fund Phase | auction, providing for a
limited period of time in between so that applicants that
may wish to participate in both auctions may plan and
prepare for a Tribal Phase | auction after a general
Phase | auction. FN792] Our decision to establish a Tri-
bal Mobility Fund Phase | stems from the Commission's
policy regarding “Covered Locations,” F and rep-
resents our commitment to Tribal lands, including
Alaska. We agree with the Alaska Commission that “[a]
separate fund would indeed direct support to many areas
that currently lag behind the nation in provisioning of
advanced wireless services.” We alocate $50
million from universal service funds reserves for Tribal
Mobility Fund Phase |, separate and apart from the $300
million we are allocating for the general Mobility Fund
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*17820 Phase I. Providers in Tribal lands will be eli-
gible for both the general and Tribal Mobility Fund
Phase | auctions. Consistent with the approach we took
with the general Mobility Fund Phase I, we delegate to
the Bureaus authority to administer the policies, pro-
grams, rules and procedures to implement Tribal Mobil-
ity Fund Phase | as established today.

**121 482. We determine that allocating $50 million
from universal service fund reserves to support the de-
ployment of mobile broadband to unserved Tribal lands
is necessary, separate and apart from the $300 million
we are allocating for Maobility Fund Phase I, because of
special challenges involved in deploying mobile broad-
band on Tribal lands. As we have previously observed,
various characteristics of Tribal lands may increase the
cost of entry and reduce the profitability of providing
service, including: “(1) The lack of basic infrastructure
in many tribal communities; (2) a high concentration of
low-income individuals with few business subscribers;
(3) cultural and language barriers where carriers serving
atribal community may lack familiarity with the Native
language and customs of that community; (4) the pro-
cess of obtaining access to rights-of-way on tribal lands
where tribal authorities control such access; and (5) jur-
isdictional issues that may arise where there are ques-
tions concerning whether a state may assert jurisdiction
over the provision of telecommunications services on
tribal lands.” Commenters confirm that the par-
ticular challenges in deploying telecommunications ser-
vices on Tribal lands remain. As discussed be-
low, there are areas where $50 million in one-time sup-
port will help to extend the availability of mobile voice
and broadband services.

483. We further observe that promoting the develop-
ment of telecommunications infrastructure on Tribal
lands is consistent with the Commission's unique trust
relationship with Tribes. As we recognized previously,
“by increasing the total number of individuals, both In-
dian and non-Indian, who are connected to the network
within a tribal community the value of the network for
tribal members in that community is greatly enhanced.”
[FN797] By structuring the support to benefit Tribal
lands, rather than attempting to require wireless pro-

viders to distinguish between Tribal and non-Tribal cus-
tomers, we will “reduc[e] the possible administrative
burdens associated with implementation of the en-
hanced federal support, [and] eliminate a potential dis-
incentive to providing service on Tribal lands.” l

484. Support for Tribal lands generally will be awarded
on the same terms and subject to the same rules as gen-
eral Mobility Fund Phase | support. ] We find,
however, that in some instances a more tailored ap-
proach is appropriate. For example, we adopt modest re-
visions to our general rules for establishing appropriate
coverage units. We also adopt Tribal engagement re-
guirements and preferences that reflect our unique rela-
tionship with Tribes. We believe that these measures
should provide meaningful support to expand service to
unserved areas in a way that acknowledges the unique
characteristics of Tribal lands and reflects and respects
Tribal sovereignty. As discussed below, we also *17821
propose an ongoing support mechanism for Tribal lands
in Phase Il of the Mobility Fund, as well as a separate
Connect America Fund mechanism to reach the most
remote areas, including Tribal lands.

**122 485. Sze of Fund. We dedicate $50 million in
one-time support for the Tribal Mobility Fund Phase I,
which should help facilitate mobile deployment in un-
served areas on Tribal lands. This amount is in addition
to the $300 million to be provided under the general
Mobility Fund Phase |, for which qualifying Tribal
lands would also be eligible, and is in addition to the up
to $100 million in ongoing support being dedicated to
Tribal lands in the Tribal Mobility Fund Phase II.
[FN800 We believe that a one-time infusion of $50
million through the Tribal Mobility Fund can make a
difference in expanding the availability of mobile
broadband in Tribal lands unserved by 3G. The $50 mil-
lion in one-time support we allocate today is approxim-
ately 25 percent of the ongoing support awarded to
competitive ETCs serving Covered Locations in 2010.
The more targeted nature of this support will enhance
the impact of this significant one-time addition to cur-
rent support levels. At the same time, this funding level
is consistent with our commitment to fiscal responsibil-
ity and the varied objectives we have for our limited
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funds, including our proposals for ongoing support for
mobile services as established below. We also observe
that, although $50 million reflects a smaller percentage
of total MOb{EHSBlﬁ]d support than suggested by some
commenters, the $300 million we adopt today
is at the upper end of our proposed range and, thus, $50
million is roughly equivalent to what many commenters
suggested. On balance, we believe that there is an op-
portunity for entities to obtain meaningful support --
both through the Tribal and general Mobility Fund
Phase | auctions, in addition to the ongoing support
mechanisms -- in order to accelerate mobile broadband
deployment on Tribal lands.

486. Mechanism To Award Support. Consistent with our
general approach to awarding Phase | support, to max-
imize consumer benefits we generally will award sup-
port to one provider per qualifying area by reverse auc-
tion and will only award support to more than one pro-
vider per area where doing so would allow us to cover
more total units given the budget constrai nt.[FN802]
We recognize that some commenters suggested alternat-
ive mechanisms for awarding support to Tribal lands.
These included a procurement model under which
Tribes would solicit bids for service, a scoring
mechanism the Commission could use to evaluate pro-
posals acclglr\ldégg to certain criteria (generally reflective
of need),[ ] and a proc&s[sFth)SgiE\)ie Tribal carriers
first priority in receiving funds.

487. We agree that it is essential to award support in a
way that respects and reflects Tribal needs. To that end,
and as discussed below, we adopt Tribal engagement
obligations to ensure that needs are identified and ap-
propriate solutions are developed. We also adopt a bid-
ding credit for Tribally-owned *17822 or controlled
providers seeking to expand service on their Tribal
lands. At the same time, we remain committed to our
goal of awarding support in a fiscally responsible man-
ner and targeting support to locations where it is most
likely to make a difference. We are concerned that none
of the alternatives suggested thus far would provide an
effective means to maximize the impact of our limited
budget to expand service as far as possible on unserved
Tribal lands. In addition, we are committed to awarding

funds openly, transparently, and fairly. We believe that
any subjective mechanism to assess the merits of vari-
ous proposals or any mechanism that would provide an
absolute priority to Tribes that have established their
own communications service provider is less likely to
promote these objectives. Accordingly, we conclude
that a reverse auction mechanism, together with the Tri-
bal engagement and preferences we adopt below, would
best achieve our goals in expanding service to Tribal
lands in a respectful, fair, and fiscally responsible man-
ner.

**123 488. Establishing Unserved Units. For purposes
of determining the number of unserved units in a given
geographic area, we conclude that for a Tribal Phase |
auction, a population-based metric is more appropriate
than road miles, which will be used in a general Mobil-
ity Fund Phase | auction.[FN806] While road miles gen-
erally best reflect the value of mobility, there are com-
pelling concerns raised here that warrant a different ap-
proach in the context of Tribal lands. We are sensitive
to concerns raised by Tribes that mobile wireless de-
ployment to date on Tribal lands has largely centered
along major highways and has, unlike other rural de-
ployments, ignored[ Eﬁ%‘(ﬂlfa]ﬂon centers and community
anchor institutions. Moreover, we observe that
infrastructure generally is less developed on Tribal
lands, particularly in Alaska. While we note
that the stringent coverage requirement we incorporate
here will help to mitigate the concern that these patterns
could continue in Mobility-Fund-supported areas, we
find that, taken together, this concern still suggests that
a population-based metric is more appropriate for Tribal
lands.

b. Tribal Engagement Obligation

489. Throughout this proceeding, commenters have re-
peatedly stressed the essential role that Tribal consulta-
tion and engagement plays in the successful deployment
of mobile broadband service. We agree. For
both the general and Tribal Mobility Fund Phase | auc-
tions, we encourage applicants seeking to serve Tribal
lands to begin engaging with the affected Tribal govern-
ment as soon as possible but no later than the submis-
sion of its long-form. Moreover, any bidder
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winning support for areas within Tribal lands must noti-
fy the relevant Tribal government no later than five
business days after being identified by Public Notice as
such a winning bidder. Thereafter, at the long-form ap-
plication stage, in annual reports, and prior to any dis-
bursement of support from USAC, Mobility Fund Phase
| winning *17823 bidders will be required to comply
with the general Tribal en([;FaRIeBnﬁz?t obligations dis-
cussed infra in Section I X.A.

c. Preference for Tribally-Owned or Controlled Pro-
viders
490. Consistent with record evidence and Com-
mission precedent, we adopt [aFRIrBe{?ﬁence for
Tribally-owned or controlled providers seeking
general or Tribal Mobility Fund Phase | support. The
preference will act as a “reverse” bidding credit that
will effectively reduce the bid amount of a qualified
Tribally owned- or controlled provider by a designated
percentage for the purpose of comparing it to other bids,
thus increasing the likelihood that Tribally-owned and
controlled entities will receive funding. The preference
will be available with respect to the eligible census
blocks located within the geographic area defined by the
boundaries of the Tribal land associated with the Tribal
entity seeking support. While commenters generally
support a preference for Tribally-owned and controlled
providers, we received no comment on the appropriate
size of a bidding credit. We note that, in the spectrum
auction context, the Commission typically awards small
business bidding credits ranging from 15 to 35 percent,
Fgﬁ%ridsi]ng on varying small business size standards.
We believe that a bidding credit in that range
would further Tribal self-government by increasing the
likelihood that the bid would be awarded to a Tribal en-
tity associated with the relevant Tribal land, without
providing an unfair advantage over substantially more
cost-competitive bids, Accordingly we adopt a 25 per-
cent bidding credit.

[FN812]

d. ETC Designation for Tribally-Owned or Con-
trolled Entities

**124 491. To afford Tribes an increased opportunity to
participate at auction, in recognition of their interest in
self-government and self-provisioning on their own

lands, we will permit a Tribally-owned or controlled en-
tity that has an application for ETC designation pending
at the relevant short-form application deadline to parti-
cipate in an auction to seek general and Tribal Mobility
Fund Phase | support for eligible census blocks located
within the geographic area defined by the boundaries of
the Tribal land associated with the Tribe that owns or
controls the entity. We note that allowing such particip-
ation at auction in no way prejudges the ultimate de-
cision on a Tribally-owned or controlled entity's ETC
designation and that support will be disbursed only after
it receives such designation.

e. Tribal Priority
492. We conclude that further comment is warranted be-
fore we would move forward with a Tribal priority pro-
cess that would afford Tribes “priority units’ to allocate
areas of particular *17824 importance to them.
N818] As noted below, we are seeking additional in-
put on this proposal in the context of the Tribal Mobil-
ity Fund Phase Il. In the meantime, we believe that the
Tribal engagement obligations we adopt here, combined
with build-out obligations, will ensure that Tribal needs
are met in bringing service to unserved Tribal com-
munities in the Mobility Fund Phase|.

to
[F

3. Mobility Fund Phase |

493. In addition to Phase | of the Mobility Fund, we
also establish today Phase Il of the Mobility Fund,
which will provide ongoing support for mobile services
in areas where such support is needed. As noted above,
millions of Americans live in communities where cur-
rent-generation mobile service is unavailable or where
current-generation mobile service is available only with
universal service support, and millions more work in or
travel through such areas. Whereas Mobility Fund
Phase | will provide one-time funding for the expansion
of current and next generation mobile networks, here,
we establish Phase Il of the Mobility Fund in recogni-
tion of the fact that there are areas in which offering of
mobile services will require ongoing support. We adopt
a budget for Phase Il below and seek further comment
on the details of Phase Il in the FNRPM accompanying
this Order.

494. We designate $500 million annually for ongoing
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support for mobile services, to be distributed in Phase 11
of the Mobility Fund. Of this amount, we anticipate that
we would designate up to $100 million to address the
special circumstances of Tribal lands. We set a budget
of $500 million to promote mobile broadband in these
areas, where a private sector business case cannot be
met without federal support. Although the budget for
fixed services exceeds the budget for mobile services,
we note that today significantly more Americans have
access to 3G mobile coverage than have access to resid-
ential _broadband via fixed wireless, DSL, cable, or
fiber. 19 We expect that as 4G mobile service is
rolled out, this disparity will persist -- private invest-
ment will enable the availability of 4G mobile service to
a larger number of Americans than will have access to
fixed broadband with speeds of at least 4 Mbps down-
stream and 1 Mbps upstream.[ 20]

**125 495, In 2010, wireless ETCs other than Verizon
Wireless and Sprint received $921 million in high-cost
support. Under 2008 commitments to phase down their
competitive ETC support, Verizon Wireless and Sprint
have already given up significant amounts of the sup-
port they received under the identical support rule, and
there is nothing in the record showing that either carrier
is reducing coverage or shutting down towers even as
this support is eliminated. Nor is there anything in the
record that suggests AT&T or T-Mobile would reduce
coverage or shut down towers in the absence of ETC
support. We therefore find that it reasonable to assume
that the four national carriers will maintain at least their
existing coverage footprints even if the support they re-
ceive today is phased out. In 2010, $579 million flowed
to regional and small carriers, i'el'\’l carriers other than
the four nationwide provi ders.[F 821] Of this $579
million, we know in many instances that this support is
being provided tanRluétZiEIe wireless carriers in the same
geographic area_[ ] We also note that the State
Members of the Federal State Joint Board on *17825
Universal Service have proposed that the Commission
establish a dedicated Mobility Fund that would provide
$50 million in the first year, $100 million in the second
year, and then increase by $100 million %/ear until

Gt
support reaches $500 million annually.[ 823

] Thus,
we believe that our $500 million annual budget will be

sufficient to sustain and expand the availability of mo-
bile broadband. We anticipate as well that mobile pro-
viders may also be eligible for support in CAF 1 in
areas where price cap carriers opt not to accept the
state-level commitment, in addition to Mobility Fund
Phase Il support.

496. We recognize that some small proportion of geo-
graphic areas may be served by a single wireless ETC,
which might reduce coverage if it fails to win ongoing
support within our $500 million budget. But the current
record does not persuade us that the best approach to
ensure continuing service in those instances is to in-
crease our overall $500 million budget. Rather, we have
established a waiver process as discussed below, that a
wireless ETC may use to demonstrate that additional
support is needed for its customers to continue receiv-
ing mabile voice service in areas where there is no ter-
restrial mobile alternative.[

497. Of the $500 million, we set aside up to $100 mil-
lion for a separate Tribal Mobility Fund, for the same
reasons we articulated with respect to the Tribal Mobil-
ity Fund Phase I. In addition, we acknowledge that
many Tribal lands require ongoing support in order to
provide service and therefore designate a substantial
level of funding to ensure that these communities are
not left behind. We observe that this amount is roughly
equivalent to the amount of funding currently provided
to Tribal lands in the lower 48 states and in Alaska, ex-
cluding support awarded to study areas that include the
most densely populated communities in Alaska.

4. Eliminating the I dentical Support Rule

**126 498. Background. Section 54.307 of the Commis-
sion's rules, also known as the “identical support rule,”
provides competitive ETCs the same per-line amount of
high-cost universal service support as the incumbent
local exchange carrier serving the same area. 826]
As shown below, the identical support rule's primary
role has been to support mobile services, athough the
Commission did not identify that purpose when it adop-
ted the rule.[

*17826 499. In the NPRM, we sought comment on
eliminating the identical support rule as we establish
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better targeted mechanisms to support mobil ity.[FN828]

500. The Federal-State Joint Board on Universal Ser-
vice urged the Commission to eliminate the identical
support rule in 2007, and the state members recently re-
iterated that viewpoint in this proceeding. FN82 In
the current proceeding, a broad cross-section of stake-
hol dc[ars have advocated eliminating the identical support
rule.

501. In 2010, 446 competitive ETCs, owned by 212
holding companiesgreceived funding under the identical
support rule. N831] Aside from Verizon Wireless,
which agreed in 2008 to give up its competitive ETC
high-cost support as a condition of obtaining Commis-
sion approval of a transfer of control, the largest com-
petitive ETC recipient by holding corplgﬁnsgzl]n 2010 was
AT&T, which received $289 million. Last year,
about $611 million went to one of the four national
wireless providers, representing approximately 50 per-
cent of competitive ETC support disbursed in 2010. The
remaining $602 million was disbursed to the other 208
competitive ETC holding companies. Of this, approxim-
ately $23 million was disbursed to wireline competitive
ETCs.

*17827 Total 2010 CETC Funding

TABULAR OR GRAPHIC MATERIAL SET FORTH
AT THISPOINT ISNOT DISPLAYABLE

502. Discussion. We eliminate the identical support
rule. Based on more than a decade of experience with
the operation of the current rule and having received a
multitude of comments noting that the current rule fails
to efficiently target support where it is needed, we reit-
erate the conclusion that this rule has not functioned as
intended. FN833] As described in more detail below,
identical support does not provide appropriate levels of
support for the efficient deployment of mobile services
in areas that do not support a private business case for
mobile voice and broadband. Because the explicit sup-
port for mobility we adopt today will be designed to ap-
propriately target funds to such areas, the identical sup-
port rule is no longer necessary or in the public interest.

503. The Commission anticipated that universal service
support would be driven to the most efficient providers
as they captured customers from the incumbent provider
in a competitive marketplace. It originally expected that
growth in subscribership to a competitive ETC's ser-
vices would necessarily result in a reduction in sub-
scribership to the incumbent's services. Instead, the vast
majority of competitive ETC support has been attribut-
able to the growing role of wireless in the United States.
Overwhelmingly, high-cost support for competitive
ETCs has been distributed to wireless carriers providing
mobile services. 4 Although nearly 30 percent of
households nationwide have cut the cord and have only
wireless voice service, many households subscribe to
both wireline voice service and wireless voice service.

Moreover, because households typically have
multiple mobile phones, wireless competitive ETCs
have been able to receive multiple subsidies for the
same household. Although the *17828 expansion of
wireless service has brought many benefits to con-
sumers, the identical support rule was not designed to
efficiently provide appropriate levels of support for mo-
bility.

**127 504. The support levels generated by the identic-
al support rule bear no relation to the efficient cost of
providing mobile voice service in a particular geo-
graphy. In areas where the incumbent's support per line
is high, a competitive ETC will receive relatively high
levels of support per line, while it would receive
markedly less support in an adjacent area with the same
cost characteristics, if the incumbent there is receiving
relatively little support per line. This makes little sense.
Demographics, topography, and demand by travelers for
mobile coverage along roads, as opposed to residences,
are considerations that may create different business
cases for fixed vs. mobile voice services in different
areas, with a resulting effect on the level of need for
subsi dization.[ As aresult of these and other dif-
ferences in cost and revenue structures, the per-line
amounts received by competitive ETCs are a highly im-
perfect approximation of the amount of subsidy neces-
sary to support mobile service in a particular geographic
area and such structures have simply missed the mark.
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505. Given the way the identical support rule operates,
wireless competitive ETCs often do not have appropri-
ate incentives for entry. Some areas with per-line sup-
port amounts that are relatively high may be attracting
multiple competitive ETCs, each of which investsin its
own duplicative infrastructure. Indeed, many areas have
four or more competitive ETCs providing overlapping
service.[ These areas may be attracting invest-
ment that could otherwise be directed elsewhere, includ-
ing areas that are not currently served. Conversely, in
some areas the subsidy provided by the identical sup-
port rule may be too low, so that no competitive ETCs
seek to serve the area, resulting in inadeguate mobile
coverage.

506. Moreover, today, competitive ETC support is cal-
culated, and lines are reported, according to the billing
address of the subscriber. N838] Although the identic-
al support rule provides a per-line subsidy for each
competitive ETC handset in service, the customer need
not use the handset at the billing address in order to re-
ceive support. Indeed, mobile competitive ETCs may
receive support for some customers that rarely use their
handsets in high-cost areas, but typically use their cell
phones on highways and in towns or other places in
which_coverage would be available even without sup-
port.[FN839 As currently constructed, the rule fails to
ensure that facilities are built in areas that actually lack
coverage. ol

*17829 507. We reject contentions that competitive
ETCs serving certain types of areas should be ei<|§|r\111§£tﬁ<]j
from elimination of the identical support rule.

For example, a number of commenters from Alaska
suggest that Alaska should be excluded altogether from
today's reforms, and that high-cost support should gen-
erally continue in Alaska at existing levels with redistri-
bution of that support within the state. F We ap-
preciate and recognize that Alaska faces uniquely chal-
lenging operating conditions, and agree that national
solutions may require modification to serve the public
interest in Alaska. We do not, however, believe that the
Alaskan proposals ultimately best serve the interest of
Alaskan consumers. We believe that the package of re-
forms adopted in the Order targeting funding for broad-
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band and mobility, eliminating duplicative support, and
ensuring all mechanisms provide incentives for prudent
and efficient network investment and operation is the
best approach for all parts of the Nation, including
Alaska.

**128 508. That said, it is important to ensure our ap-
proach is flexible enough to take into account the
unique conditions in places like Alaska, and we make a
number of important modifications to the national rules,
[)IE:al”\EiBCXé]aﬂy with respect to public interest obligations,

the Mob{llé%ﬁg]nds, and competitive
ETC phase down, to account for those special
circumstances, such as its remoteness, lack of roads,
challenges and costs associated with transporting fuel,
lack of scalability per community, satellite and back-
haul availability, extreme weather conditions, challen-
ging topography, and short construction season. Further,
to the extent specific proposals have a disproportionate
or inequitable impact on any carriers (wireline or wire-
less) serving Alaska, we note that we will provide for
expedited treatment of any related waiver requests for
all Tribal and insular areas. We believe this ap-
proach, on balance, provides the benefits of our national
approach while taking into account the unique operating
conditions in some communities. Analogous proposals
to maintain existing wireline and wireless support levels
in other geographic areas, including the U.S. Territories
and other Tribal lands, suffer the same infirmities as the
proposals related to Alaska, FN847 and are also rejec-
ted.

*17830 509. We note that the elimination of the identic-
al support rule applies also to competitive ETCs provid-
ing fixed services, including competitive wireline ser-
vice providers. The reforms we adopt elsewhere in the
Order are designed to achieve nearly ubiquitous broad-
band deployment. In those states where the incumbent
price cap carrier declines to make a state-level commit-
ment to build broadband in exchange for model-based
support, all competitive ETCs will have the opportunity
to compete to provide supported services. In other
areas, where the incumbent service providers will be re-
sponsible for achieving the universal service goals, we
find it would not be in the public interest to provide ad-
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ditional support to carriers providing duplicative ser-
vices. In addition, in areas where unsubsidized pro-
viders have built out service, no carrier -- incumbent or
competitive -- will receive support, placing all providers
on even footing. 8l

510. We reject any arguments that we may not eliminate
the identical support rule because doing so would pre-
vent some carriers from receiving high-cost support.
Section 254 does not mandate the receipt of support by
any particular carrier. Rather, as the Commission has
indicated and the courts have agreed, the “purpose of
universal service is to benefit the customer, not the car-
rier.” ETCs are not entitled to the expectation
of any particular level of support, or even any support,
so long as the level of support provided is sufficient to
achieve universal service goals. As explained above, we
find that the identical support rule does not provide an
amount to any particular carrier that is reasonably cal-
culated to be sufficient but not excessive for universal
Service purposes.

**129 511. For all of these reasons, we find the identic-
al support rule does not effectively serve the Commis-
sion's goals, and we eliminate the rule effective January
1, 2012.

5. Transition of Competitive ETC Support to CAF
512. Background. In the NPRM, we proposed to trans-
ition al existing support for competitive ETCs to a new
CAF program over afive-year period. Inthe al-
ternative, we proposed to transition existing support to
the new CAF program over afive-year period, but to al-
low individual competitive ETCs to make either rules-
based or waiver-based showings that would permit them
to continue to receive support until the new CAF pro-
gram had been implemented. We also sought
comment on GCI's proposal that any transition of com-
petitive ETC support to the CAF include an exception
for competitive ETCs serving Tribal lands and Alaska
Native regions (“covered locations”). 2

513. Discussion. We transition existing competitive
ETC support to the CAF, including our reformed system
for supporting mobile service over a five-year period
beginning July 1, 2012. We find that a transition is de-
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sirable in order to avoid shocks to service providers that
may result in service disruptions for consumers. Several
commenters supported longer transition[ Eﬁé%%? but we
do not find their arguments compelling. We un-
derstand that current recipients would prefer a slower,
longer *17831 transition that provides them with more
universal service revenues under the current system. We
find, however, that a five-year transition will be suffi-
cient for competitive ETCs that are currently receiving
high-cost support to adjust and make necessary opera-
tional changes to ensure that service is maintained dur-
ing the transition.

514. Moreover, during this period, competitive ETCs
offering mobile wireless services will have the oppor-
tunity to bid in the Mobility Fund Phase | auction in
2012 and participate in the second phase of the Mobility
Fund in 2013. Competitive ETCs offering broadband
services that meet the performance standards described
above will also have the opportunity to participate in
competitive bidding for CAF support in areas where
price cap companies decline to make a state-level
broadband commitment in exchange for model-de-
termined support, as described above, in 2013. With
these new funding opportunities, many carriers, includ-
ing wireless carriers, could receive similar or even
greater amounts of funding after our reforms than be-
fore, albeit with that funding more appropriately tar-
geted to the areas that need additional support.

515. For the purpose of this transition, we conclude that
each competitive ETC's baseline support amount will be
equal to its total 2011 support in a given study area, or
an amount equal to $3,000 times the number of [rER%%%(]j
lines as of year-end 2011, whichever is lower.

Using a full calendar year of support to set the baseline
will provide a reasonable approximation of the amount
that competitive ETCs would currently expect to re-
ceive, absent reform, and a natural starting point for the
phase-down of support.

**130 516. In addition, we limit the baseline to $3,000
per line in order to reflect similar changes to our rules
limiting support for incumbent wireline carriers to
$3,000 per line per year. 5 As discussed above,
the per-line amounts received by competitive ETCs are
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a highly imperfect approximation of the amount of sub-
sidy necessary to support mobile service in a particular
geographic area. There is no indication in the record be-
fore us that competitive ETCs need support in excess of
$3,000 per line to maintain existing service pending
transition to the Mobility Fund. Moreover, if we did not
apply the $3,000 per line limit to the baseline amount
for competitive ETCs, their baselines could, in some
circumstances, be much higher than the amount that
they would have been permitted had we retained the
identical support rule going forward, due to other
changes that may lower support for the incumbent carri-
er.

517. Because the amount of Mobility Fund Phase II
support provided will be designed to provide a suffi-
cient level of support for amobile carrier to provide ser-
vice, we find there is no need for any carrier receiving
Mobility Fund Phase Il support to also continue receiv-
ing legacy support. Therefore, any such carrier will
cease to be eligible for phase-down support in the first
month it is eligible to receive support pursuant to the
Mobility Fund Phase II. The receipt of support pursuant
to Mobility Fund Phase | will not impact a carrier's re-
ceipt of support under the phase-down. Similarly, the
receipt of support pursuant to *17832 Mobility Fund
Phase Il for service to a particular area will not affect a

carrier's receipt of phase-down support in other areas.
[FN856]

518. We note that, pursuant to section 214(e) of the Act,
competitive ETCs are required to offer service
throughout their designated service areas. This
requirement remains in place, even as support provided
pursuant to the identical support rule is phased down. A
competitive ETC may request modification of its desig-
nated service area by petitionin[%lt\lh&%ﬁ\tity with the rel-
evant jurisdictional authority. In considering
such petitions, the Commission will examine how an
ETC modification would affect areas for which there is
no other mobile service provider, and we encourage
state commissions to do the same.

519. Competitive ETC support per study area will be
frozen at the 2011 baseline, and that monthly baseline
amount will be provided from January 1, 2012 to June
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30, 2012. Each competitive ETC will then receive 80
percent of its monthly baseline amount from July 1,
2012 to June 30, 2013, 60 percent of its baseline amount
from July 1, 2013, to June 30, 2014, 40 percent from Ju-
ly 1, 2014, to June 30, 2015, 20 percent from July 1,
2015, to June 30, 2016, and no support beginning July
1, 2016. We expect that the Mobility Fund Phase | auc-
tion will occur in 2012, and that ongoing support
through the Mobility Fund Phase Il will be implemented
by 2013, with $500 million expressly dedicated to mo-
bility. If the Mobility Fund Phase Il is not operational
by June 30, 2014, we will halt the phase-down of sup-
port until it is operational. We will similarly
halt the phase-down of support for competitive ETCs
serving Tribal lands if the Mobility Fund Phase 1l for
Tribal lands has not been implemented at that time. We
anticipate that any temporary halt of the phase-down
would be accompanied by additional mobile broadband
public interest obligations, to be determined.[FN86O]

**131 520. We note that Verizon Wireless and Sprint
will continue to be subject to the phase-down commit-
ments they made in the November 2008 merger Orders.
[FN861] Consistent with the process we set forth in the
Corr Wireless Order, their specific phase downs will be
applied to the revised rules of general applicability we
adopt today. As aresult, each carrier will have
its baseline support calculated based on *17833 dis-
bursements, with a 20 percent reduction applied begin-
ning July 1, 2012. Sprint, which elected Option A de-
scribed in the Corr Wireless Order, will, in 2012, have
an additional reduction applied as necessary to reduce
its support to 20 percent of its 2008 baseline amount.
Verizon Wireless, which elected Option B, will, in
2012, have an 80 percent reduction applied to the sup-
port it would otherwise receive. In 2013, neither carrier
will receive phase down support, consistent with the
commitments. To the extent that they qualify by re-
maining ETCs or obtaining ETC designations and
agreeing to the obligations imposed on all Mobility
Fund recipients, they will be permitted to participate in
Mobility Fund Phases | and 11.[FN863]

521. In determining this transition process, we also con-
sidered (a) applying the reduction factors to each state's
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interim cap amount, or (b) converting each competitive
ETC's baseline amount to a per-line amount, to which
the reduction factor would be applied. We reject these
alternatives because they would provide less certainty
regarding support amounts for competitive ETCs during
the transition and would create greater administrative
burdens and complexity. Under the first alternative, an
individual competitive ETC's support would continue to
be affected by line counts, support calculations and re-
linquishments for other, unrelated carriers within the
state. Under the second alternative, a competitive ETC's
support would fluctuate based on line growth or loss.
We believe, on balance, that the additional certainty to
all competitive ETCs and the administrative efficiencies
for USAC of freezing study area support as the baseline,
particularly at a time when considerable demands will
be placed on USAC to implement an entirely new sup-
port mechanism, outweigh the potential negative impact
to any individual competitive ETCs that otherwise
might receive greater support amounts during the trans-
ition to the CAF. In addition, competitive ETCs will be
relieved of the obligation to file quarterly line counts,
which will reduce their administrative burden as well.

522. In the NPRM, we sought comment on whether ex-
ceptions to the phase down or other modified transitions
should be permitted for some carriers. Al-
though we adopt limited exceptions for some remote
parts of Alaska described below and for one Tribally-
owned carrier whose ETC designation was modified
after release of the USF-1CC Transformation NPRM, we
decline to adopt any general exceptions to our trans-
ition. Although some commenters have argued that
broad exceptions will be needed, they did not generally
provide the sort of detailed data and analysis that would
enable us to dﬁ\:/ﬁlggs]a genera rule for which carriers
would qualify. The purpose of the phase down
is to avoid unnecessary consumer disruption as we
transition to new programs that will be better designed
to achieve universal service goals, especially with re-
spect to promoting investment in and deployment of
mobile service to areas not yet served. We do not wish
to encourage further investment based on the inefficient
subsidy levels generated by the identical support rule.
We conclude that phasing down and transitioning exist-
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ing competitive support will not create significant or

widespread risks that consumers in areas that *17834

currently have service, including mobile service, will be

left without ang% viable mobile service provider serving
. [FN866]

their area.

**132 523. We will, however, consider waiver requests
on a case-by-case basis. FN867] Consistent with the
phase-down support's purpose of protecting existing
service during the transition to the Mobility Fund pro-
grams, we would not find persuasive arguments that
waivers are necessary in order to expand deployment
and service offerings to new areas. We anticipate that
future investment supported with universal service sup-
port will be provided pursuant to the new programs.

524. The Commission will carefully consider all re-
guests for waiver of the phase down that meet the re-
guirements described above. We expect that those re-
guests will not be numerous. We note that two of the
four nationwide carriers -- Verizon Wireless and Sprint
-- have already given up significant amounts of the sup-
port they received under the identical support rule, and
there is no indication in the record before us that those
companies have turned off towers as a consequence of
relinquishing their support.

525. We note that the transition we adopt here will in-
clude those carriers currently receiving support under
the Covered Locations exception to the interim cap and
those carriers that have sought to take advantage of the
own-costs exception to the cap. ] In adopting the
Covered Locations exception to the funding cap in the
2008 Interim Cap Order, we recognized that penetration
rates for basic telephone service on Tribal Iands[FN869]
were lower than for the rest of the Nation, and we con-
cluded that competitive ETCs serving those areas were
. . [FN870]
not merely providing complementary services.
Under this exception, competitive ETCs serving Tribal
lands have operated without a cap, and have benefited
from significant funding increases. Indeed, support
provided for service in Covered Locations has nearly
doubled, from an estimated $72 million in 2008 to an
estimated $150 million in 2011, while competitive ETC
high-cost su%)ort for the remainder of the nation was
frozen.[FN8 ]
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526. We note that a significant numbers of supported
lines under the Covered L ocations exception are in lar-
ger cities in Alaska where Frp\jugl%igle competitive ETCs
often serve the same area[ ] The result is that a
significant amount of support in Alaska is provided to
competitive ETCs serving the three largest Alaskan cit-
ies, Anchorage, Fairbanks, and Juneau. 3l

*17835 527. The interim cap--along with its exceptions-
-was intended to be in place only until the Commission
adoptelgNCé)ﬂ?rehensive reforms to the high-cost pro-
gram.[ We adopt those reforms today. It is
therefore appropriate, as we transition away from the
identical support rule and the interim cap to a new high-
cost support mechanism, including for mobile services,
that this transition should begin for all competitive
ETCs, including those that previously received un-
capped support under exceptions to the interim cap.

528. With respect to Covered Locations, we recognize
the significant strides that competitive ETCs have made
in Covered Locations in the last two years, and that
more still must be done to support expanded mobile
coverage on Tribal lands. But, as with the rest of the
Nation, we conclude that the most effective way to do
so will be through mechanisms that specifically and ex-
plicitly target support to expand coverage in Tribal
lands where there is no economic business case to
provide mobile service, not through the permanent con-
tinuation of the identical support rule. Our
newly created Mobility Funds will provide dedicated
funding to Tribal lands in a manner consistent with the
policy objectives underlying our Covered Locations
policy to continue to promote deployment in these com-
munities.

**133 529. We therefore lift the Covered Locations ex-
ception, and conclude that those carriers serving Tribal
lands will be subject to the national five-year transition
period. We find persuasive, however,[érl\?g%ﬁznts that
carriers serving remote parts of Alaska, includ-
ing Alaska Native villages, should have a slower trans-
ition path in order to preserve newly initiated services
and facilitate additional investment in still unserved and
underserved areas during the national transition to the
Mobility Funds. Over 50 remote communities
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in Alaska have no access to maobile voice service today,
and many remote Alaskan communities have access to
only 2G services. While carriers serving other
parts of Alaska will be subject to the national five-year
transition period, we are convinced a more gradual ap-
proach is warranted for carriers in remote parts of
Alaska. Specificaly, in lifting the Covered Locations
exception, we delay the beginning of the five-year
transition period for a two-year period for remote areas
of Alaska. As a result, we expect that ongoing support
through the Mobility Fund Phase I1, including the Tribal
Mobility Fund Phase I, will be implemented prior to
the beginning of the five-year transition period in July
2014 *17836 for remote parts of Alaska, providing
ﬁgeNaé%j:ertai nty and stability for carriers in these areas.

During this two-year period, we establish an
interim cap for remote areas of Alaska[FNSSO] for high-
cost support for competitive ETCs, which balances the
need to control the growth in support to competitive
ETCs in uncapped areas and the need to provide a more
gradual transition for the very remote and very high-
cost areas in Alaska to reflect the special circumstances

carriers. and consumers face in those communities.
[FN881]

530. In addition, we adopt a limited exception to the
phase-down of support for Standing Rock Telecommu-
nications, Inc. (Standing Rock), a Tribally-owned com-
petitive ETC that had its ETC designation modified
within calendar year 2011 for the purpose of providing
service th[rlgl'{%%ozlit the entire Standing Rock Sioux Re-
servation. We recognize that Tribally-owned
ETCs play avital role in serving their communities, of-
ten in remote, low-income, and unserved and under-
served regions. We find that a tailored approach in this
particular instance is appropriate because of the unique
federal trust relationship we share with federally recog-
nized Tribes, which requires the federal gov-
ernment to adhere to certain fiduciary standards in its
dealings with Tribes.[F In this regard, the federal
government has a longstanding policy of promoting Tri-
bal self-sufficiency and economic %elql/glg%)ment, as em-
bodied in various federal statutes.[ ] As an inde-
pendent agency of the federal government, “the Com-
mission recognizes its own general trust relationship
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with, and resi)onsibility to, federally recognized
Tribes.” In keeping with this recognition, the
Commission has previously taken actions to aid Tri-
bally-owned *17837 companies, which are entities of
their Tribal governments and instruments of Tribal self-
determination. For example, we have adopted
licensing procedures to increase radio station ownership
by Tribes and Trlba\IIKI owned entities through the use of
a“Tribal Priority. !

**134 531. A limited exception to the phase-down of
competitive ETC support will give Standing Rock, a
nascent Tribally-owned ETC that was designated to
serve its entire Reservation and the only such ETC to
have its ETC designation modified since release of the
USF-ICC Transformation NPRM in February 2011, the
opportunity to ramp up its operations in order to reach a
sustainabl e scale to serve consumers in its service territ-
ory. We find that granting a two-year exception to the
phase-down of support to this Tribally-owned competit-
ive ETC isin the public interest. For a two-year period,
Standing Rock will receive per-line support amounts
that are the same as the total support per line received in
the fourth quarter of this year. We adopt this approach
in order to enable Standing Rock to reach a sustainable
scale so that consumers on the Reservation can realize
the benefits of connectivity that, but for Standing Rock,
they might not otherwise have access to. 89

532. We conclude that carriers that have sought to take
advantage of the “own-costs’ exception to the existing
interim cap on competitive ETC funds should not be ex-
empted from the phase down of support. The “own
costs’ exception was intended to exempt carriers filing
their own cost data from the interim cap to the extent
their costs met an appropriate threshold. Be-
cause we are transitioning away from support based on
the identical support rule and toward new high-cost sup-
port mechanisms, we see no reason to continue to make
the exception available going forward.

F. Connect America Fund in Remote Areas

533. In this section, we establish a budget for CAF sup-
port in remote areas. This reflects our commitment to
ensuring that Americans living in the most remote areas
of the nation, where the cost of deploying wireline or
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cellular terrestrial broadband technologies is extremely
high, can obtain affordable broadband through alternat-
ive technology platforms such as satellite and unli-
censed wireless. As the National Broadband Plan ob-
serves, the cost of providing service is typically much
higher for terrestrial networks in the hardest-to-serve
areas of the country than in less remote but still rural

eas.[ Accordingly, we have exempted the most
remote areas, including fewer than 1 percent of all
American homes, from the home and business broad-
band serwce obll?atlons that otherwise apply to CAF
reci plents By setting aside designated funding
for these difficult-to-serve areas, however, and by mod-
estly relaxing the broadband performance obligations
associated with this funding to encourage its use by pro-
viders of innovative technologies like satellite and fixed
wireless, which may be significantly less costly to de-
ploy in these remote areas, we can ensure that those
who live and work in remote locations also have access
to affordable broadband service.

534. Although we seek further comment on the details
of distributing dedicated remote-areas funding in the
Further Notice of Proposed Rulemaking accompanying
this Order, we set as the budget for this funding at least
$100 million annually. Our choice of budget necessarily
involves the reasonable exercise of predictive judgment,
rather than a precise calculation: Many of the innovat-
ive, lower-cost approaches to serving hard to reach
areas continue to evolve rapidly; we are not setting the
details of the distribution mechanism in this Order; and
we are balancing competing priorities for funding. Nev-
ertheless, we conclude that a budget of at least $100
million per year is likely to make a significant differ-
ence in ensuring meaningful broadband access in the
most difficult-to-serve areas.

**135 535. We note in this regard that some remote
areas in rura America aready have broadband that
meets the performance requirements we establish above,
and we do not envision that the dedicated funding we
establish with this budget would be available in those
areas. For example, the CQBAT model relied on by the
ABC Plan predicts that there are 1.2 million residential
and business locations where the forward-looking cost
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of wireline broadband service is greater than $256 per
month, and that of these, only approximately 670,000

locations are unserved by any terrestrial broadband.
[FN894|

536. Based on the RUS's prior experience with dedic-
ated satellite funding to remote areas, we are confident
that a budget of at least $100 million could make a sig-
nificant difference in expanding availability of afford-
able broadband service at such locations. Satellite
broadband is already available to_most households and
small businesses in remote areas,[ and is likel
to be available at increasing speeds over time,

but current satellite services tend to have significantly
higher prices to end-users than terrestrial fixed broad-
band servi ceﬁI and include substantial up-front installa-
tion costs.[F 897] To help overcome these barriers in
the RUS's BIP satellite program, supported providers
received a one-time *17839 upfront payment per loca-
tion to_offer service for at least one year at a reduced
price. N898 There has been substantial consumer par-
ticipation in this program, with providers estimating
that they would be able to provide servicc[a é& éagg]roxim—
ately 424,000 people at the reduced rates. Were
the FCC to take a similar approach in distributing the
$100 million we set aside for remote areas funding, we
could, in principle, provide a one-time sign-up subsidy
to almost all of the estimated 670,000 remote, terrestri-
ally-unserved locations within 4 years. ]

537. We emphasize that this calculation is only illustrat-
ive. For one, we do not anticipate restricting the techno-
logy that can be used for remote area support. To the
contrary, we seek to encourage maximum participation
of providers able to serve these most difficult to reach
areas. In addition, the Commission may choose to dis-
burse funding for remote areas in ways that either in-
crease or decrease the dollars per supported customer,
as compared to the RUS program. For example, the
Commission may choose to provide ongoing support, in
addition to or instead of a one-time subsidy, or we may
adopt a means-tested approach to reducing the cost of
service in remote areas, to target support to those most
in need. We seek comment on each of these approaches
in the Further Notice.
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538. Notwithstanding this uncertainty, however, the re-
cord before us is sufficient for us to conclude that a
budget of at least $100 million falls within a reasonable
initial range for a program targeted at innovative broad-
band technologies in remote areas. We expect to revisit
this decision over time, and will adjust support levels as

appropriate.

G. Petitions for Waiver

**136 539. During the course of this proceeding, vari-
ous parties, both incumbents and competitive ETCs,
have argued that reductions in current support levels
would threaten their financial viability, im[rl):el{liéi(r)wﬂ ser-
vice to consumers in the areas they serve. We
cannot, however, evaluate those claims absent detailed
information about individualized circumstances, and
conclude that they are better handled in the course of
case-by-case review. Accordingly, we permit any carri-
er negatively affected by the universal service reforms
we take today to file a petition for waiver that clearly
demonstrates that good cause exists for exempting the
carrier from some or all of those reforms, and that
waiver is necessary and in the public interest to ensure
that consumers in the area continue to receive voice ser-
vice.

*17840 540. We do not, however, expect to grant
waiver requests routinely, and caution petitioners that
we intend to subject such requests to a rigorous, thor-
ough and searching review comparable to a total com-
pany earnings review. In particular, we intend to take
into account not only all revenues derived from network
facilities that are supported by universal service but also
revenues derived from unregulated and unsupported ser-
vices as well. The intent of this waiver process
is not to shield companies from secular market trends,
such as line loss or wireless substitution. Waiver would
be warranted where an ETC can demonstrate that,
without additional universal service funding, its support
would not be “sufficient to achieve the purposes of
[section 254 of the Act].” FN903] In particular, a carri-
er seeking such waiver must demonstrate that it needs
additional support in order for its customers to continue
receiving voice service in areas where there is no ter-
restrial alternative. We envision granting relief only in
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those circumstances in which the petitioner can demon-
strate that the reduction in existing high-cost support
would put consumers at risk of losing voice services,
with no alternative terrestrial providers available to
provide voice telephony service using the same or other
technologies that provide the functionalities required for
supported voice service. We envision granting
relief only in those circumstances in which the petition-
er can demonstrate that the reduction in existing high-
cost support would put consumers at risk of losing voice
services, with no alternative terrestrial providers avail-
able to provide voice telephony service to consumers
using the same or other technologies that provide the
functionalities required for supported voice service. We
will also consider whether the specific reforms would
cause a provider to default on existing loans and/or be-
come insolvent. For mobile providers, we will consider
as a factor specific showings regarding the impact on
customers, including roaming customers, if a petitioner
is the only provider of CDMA or GSM coverage in the
affected area.

541. Petitions for waiver must include a specific explan-
ation g\l \év(g]g/ the waiver standard is met in a particular

] Conclusory assertions that reductions in
support will cause harm to the carrier or make it diffi-
cult to invest in the future will not be sufficient.

**137 542. In addition, petitions must include all finan-
cial data and other information sufficient to verify the
carrier's assertions, including, at a minimum, the fol-
lowing information:
 Density characteristics of the study area
or other relevant geographic area including
total square miles, subscribers per sguare
mile, road miles, subscribers per road mile,
mountains, bodies of water, lack of roads,
remoteness, challenges and costs associ-
ated with transporting fuel, lack of scalab-
ility per community, satellite and backhaul
availability, extreme weather conditions,
challenging topography, short construction
season or any other characteristics that
contribute to the area's high costs.
» *17841 Information regarding existence
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or lack of aternative providers of voice
and whether those alternative providers of -
fer broadband.

* (For incumbent carriers) How unused or
spare eguipment or facilities is accounted
for by providing the Part 32 account and
Part 36 separations category this equip-
ment is assigned to.

* Specific details on the make-up of cor-
porate operations expenses such as corpor-
ate salaries, the number of employees, the
nature of any overhead expenses allocated
from affiliated or parent companies, or oth-
er expenses.

* Information regarding all end user rate
plans, both the standard residential rate and
plans that include local calling, long dis-
tance, Internet, texting, and/or video cap-
abilities.

* (For mobile providers) A map or maps
showing (1) the areaiit is licensed to serve;
(2) the area in which it actually provides
service; (3) the area in which it is desig-
nated as a CETC; (4) the areain which it is
the sole provider of mobile service; (5)
location of each cell site. For the first four
of these areas, the provider must also sub-
mit the number of road-miles, population,
and sguare miles. Maps shal include
roads, political boundaries, and major to-
pographical features. Any areas, places, or
natural features discussed in the provider's
waiver petition shall be shown on the map.
* (For mobile providers) Evidence demon-
strating that it is the only provider of mo-
bile service in a significant portion of any
study area for which it seeks a waiver. A
mobile provider may satisfy this eviden-
tiary requirement by submitting industry-
recognized carrier service availability data,
such as American Roamer data, for all
wireless providers licensed by the FCC to
serve the area in question. If a mobile pro-
vider claims to be the sole provider in an
area where an industry-recognized carrier
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service availability data indicates the pres-
ence of other service, then it must support
its claim with the results of drive tests
throughout the area in question. In the
parts of Alaska or other areas where drive
testing is not feasible, a mobile provider
may offer a statistically significant number
of testsin the vicinity of locations covered.
Moreover, equipment to conduct the test-
ing can be transported by off-road
vehicles, such as snow-mobiles or other
vehicles appropriate to local conditions.
Testing must examine a statistically mean-
ingful  number of cal attempts
(originations) and be conducted in a man-
ner consistent with industry best practices.
Waiver petitioners that submit test results
must fully describe the testing methodo-
logy, including but not limited to the test's
geographic scope, sampling method, and
test set-up (equipment models, configura-
tion, etc.). Test results must be submitted
for the waiver petitioner's own network
and for all carriers that the industry-re-
cognized carrier service availability data
shows to be serving the area in which the
petitioner claims to be the only provider of
mobile service.

**138 « (For mobile providers). Revenue
and expense data for each cell site for the
three most recent fiscal years. Revenues
shall be broken out by source: end user
revenues, roaming revenues, other reven-
ues derived from facilities supported by
USF, all other revenues. Expenses shall be
categorized: expenses that are directly at-
tributable to a specific cell site, network
expenses allocated among all sites, over-
head expenses allocated among sites. Sub-
missions must include descriptions the
manner in which shared or common costs
and corporate overheads are alocated to
specific cell sites. To the extent that a mo-
bile provider makes arguments in its
waiver petition based on the profitability

Page 108

of specific cell sites, petitioner must ex-
plain why its cost allocation methodology
is reasonable.

* (For mobile providers) Projected reven-
ues and expenses, on cell-site basis, for 5
years, with and without the waiver it seeks.
In developing revenue and expense projec-
tions, petitioner should assume that it is re-
quired to serve those areas in which it is
the sole provider for the *17842 entire five
years and that it is required to fulfill all of
its obligations as an ETC through Decem-
ber 2013.

* A list of services other than voice tele-
phone services provided over the universal
service supported plant, e.g., video or In-
ternet, and the percentage of the study
area's telephone subscribers that take these
additional services.

* (For incumbent carriers) Procedures for
allocating shared or common costs
between incumbent LEC regulated opera-
tions, competitive operations, and other
unregulated or unsupported operations.

* Audited financial statements and notes to
the financial statements, if available, and
otherwise unaudited financial statements
for the most recent three fiscal years. Spe-
cifically, the cash flow statement, income
statement and balance sheets. Such state-
ments shall include information regarding
costs and revenues associated with unregu-
lated operations, e.g., video or Internet.

« Information regarding outstanding loans,
including lender, loan terms, and any cur-
rent discussions regarding restructuring of
such loans.

* ldentification of the specific facilities
that will be taken out of service, such as
specific cell towers for a mobile provider,
absent grant of the requested waiver.

» For Tribal lands and insular areas, any
additional information about the operating
conditions, economic conditions, or other
reasons warranting relief based on the
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unique characteristics of those communit-
ies.

543. Failure to provide the listed information shall be
grounds for dismissal without prejudice. In addition to
the above, the petitioner shall respond and provide any
additional information as requested by Commission
staff. We will also welcome any input that the relevant
state commission may wish to provide on the issues un-
der consideration, with a particular focus on the availab-
ility of alternative unsubsidized voice competitors in the
relevant area and recent rate-setting activities at the
state level, if any.

**139 544. We delegate to the Wireline Competition
and Wireless Telecommunications Bureaus the author-
ity to approve or deny all or part of requests for waiver
of the phase-down in support adopted herein. Such peti-
tions will be placed on public notice, with a minimum
of 45 days provided for comments and reply comments
to be filed by the general public and relevant state com-
mission. We direct the Bureaus to prioritize review of
any applications for waiver filed by providers serving
Tribal lands and insular areas, and to complete their re-
view of petitions from providers serving Tribal lands
and insular areas within 45 days of the record closing
on such waiver petitions.

H. Enforcing the Budget for Universal Service
545. As previously noted, we have established an annu-
al budget for the high-cost portion of the USF of no
more than $4.5 billion for the next six years, which will
include all support disbursed under legacy high-cost
mechanisms as they are phased out as well as support
under new mechanisms, including the CAF access re-
FII:?\ICS(%E]:N mechanism discussed more fully below.
In this section, we address administrative is-
sues regarding the implementation of that budget target.

546. Specifically, we adopt a framework that will per-
mit the universal service fund to accumulate reserves in
the near term to be used to facilitate the transition to the
CAF and to fund one-time universal service expenses,
such as the Mobility Fund Phase I, without causing un-
desirable volatility in the * 17843 contribution factor. To
do this, we amend section 54.709(b), giving the Com-
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mission greater flexibility to direct USAC to manage
collections to mitigate fluctuations in the contribution
factor. Using this new flexibility, we then provide in-
struction to USAC to set quarterly demand filings so
that consumers collectively do not contribute more than
$4.5 billion on an annual basis to support service in rur-
al and high cost areas. We aso provide instructions to
USAC for winding down the existing broadband reserve
account established pursuant to the Corr Wireless Order

1. Creating New Flexibility To Manage Fluctuations
in Demand

547. Background. In the Corr Wireless Order, the Com-
mission, among other actions, created a temporary re-
serve account in the Universal Service Fund for the pur-
pose of funding future universal service program
changes without causing undue volétility in the contri-
bution factor. The Commission accomplished
this through two actions. First, it instructed USAC, in
its quarterly contribution factor demand filing, to fore-
cast high-cost demand by competitive ETCs at the full
amount of the interim cap on competitive ETC support,
even if forecasted demand would otherwise be lower.
[FN908] Second, the Commission waived section
54.709(b) of its rules, which would otherwise require
USAC to reduce its forecasted demand in a subsequent
quarter bE/F?\lngggiount equal to any excess contributions
received. Pursuant to the waiver, the Commis-
sion instructed USAC not to make such prior period ad-
justments as they relate to competitive ETC support for
a period of 18 months and to instead place the funds in
a reserve account. The eighteen-month waiver
is due to expire on February 3, 2012. In addition to
providing these instructions and waiving section
54.709(b), the Commission aso sought comment on
amending section 54.709(b) to permit it to provide al-
ternative instructions to USAC in the future without
waiving the rule.

**140 548. Discussion. We adopt the proposed amend-
ment to section 54.709(b) to permit the Commission to
instruct USAC to take alternative action with regard to
prior period adjustments when making its quarterly de-
mand filings. Currently, the section requires that excess
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contributions received in a quarter “will be carried for-
ward to the following quarter.” We amend the
rule to add paragraph 54.709(b)(1), which shall read,
“The Commission may instruct USAC to treat excess
contributions in a manner other than as prescribed in
paragraph (b). Such instructions may be made in the
form of a Commission Order or a Public Notice released
by the Wireline Competition Bureau. Any such Public
Notice will become effective fourteen days after release
of the Public Notice, absent further Commission ac-
tion.”

549. Permitting the Commission to modify its current
treatment of excess contributions as necessary on a
case-by-case basis will permit it to better manage the ef-
fects of one-time and seasonal events that may create
undue volatility in the contribution factor. Programmat-
ic changes, one-time distributions of support (such as
Mobility Fund Phase 1), and other transitional processes
will likely cause * 17844 the quarterly funding demands
to fluctuate considerably until the transitions are com-
plete, similarly to how large, unforecasted one-time
contributions have caused significant fluctuations in the
past. The ability to provide specific, case-
by-case instructions will alow the Commission to
smooth the effects of such events on the contribution
factor, rendering it more predictable for the consumers
who ultimately pay for universal service.

550. In response to the NPRM seeking comment on
whether to modify section 54.709(b), some commenters
raise questions about whether section 254 of the Act
provides the Commission the authority to establish a
broadband reserve fund intended to make disbursements
accc[)r[:(?\il rglﬂ Atf]o rules that were, at the time, not yet adop-
ted. As RICA put it, section 254 requires carri-
ers to contribute to the “specific, predictable, and suffi-
cient mechanisms established (not to be established) by
the Cammission to preserve and advance Universal Ser-
vice.” Verizon, similarly, suggests that section
254's reference to “‘ specific’ and ‘predictable’ USF pro-
grams and support--and contributions collected for
‘established’ universal service mechanisms-- counsels
against res?r'é/'{lrz;c%L 6s]upport for mechanisms that do not
yet exist.” Nevertheless, for the reasons set
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forth below, we conclude that a broadband reserve ac-
count is consistent with section 254 of the Act.

551. Section 254(d) of the Act provides:
TELECOMMUNICATIONS CARRIER CON-
TRIBUTION.--Every telecommunications car-
rier that provides interstate telecommunications
services shall contribute, on an equitable and
nondiscriminatory basis, to the specific, pre-
dictable, and sufficient mechanisms established
by the Commission to preserve and advance
universal service. The Commission may ex-
empt a carrier or class of carriers from this re-
guirement if the carrier's telecommunications
activities are limited to such an extent that the
level of such carrier's contribution to the pre-
servation and advancement of universal service
would be de minimis. Any other provider of in-
terstate telecommunications may be required to
contribute to the preservation and advancement
of universal service if the public interest so re-
quires.

**141 *17845 552. We do not read this language as
limiting the Commission's authority to require contribu-
tions only to support specific mechanisms that are
already established at the time the contributions are re-
quired, for several reasons.

553. Broadly speaking, we understand section 254(d) to
be directed to explaining who must contribute to the
Federal universal service mechanisms-- specificaly,
telecommunications carriers that provide interstate tele-
communications services, unless exempted by the Com-
mission, as well as other providers of interstate telecom-
munications if the Commission determines the public
interest so requires. The reference in section
254(d) to “the specific, predictable, and sufficient
mechanisms established by the Commission to preserve
and advance universal service” is not, as these com-
menters suggest, a limitation on what kinds of mechan-
isms--i.e., already-established mechanisms--will be sup-
ported; it is instead a reference to language in section
254(b), which directs the Commission (as well as the
Joint Board) to be guided by several principlesin estab-
lishing universal service policies, including the prin-
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ciple that “[t]here should be specific, predictable and
sufficient Federal and State mechanisms to preserve and
advance universal service.”In other words, it merely re-
quires that contributions under section 254 are to be
used to support the Federal mechanisms that are estab-
lished under section 254.

554. We also find that commenters argument is unper-
suasive given the grammatical construction of the relev-
ant section of the law. In the phrase “mechanisms estab-
lished by the Commission,” the clause “established by
the Commission” functions as an adjectival phrase
identifying which mechanisms are funded through sec-
tion 254(d). Specifically, the mechanisms funded by
section 254(d) are the mechanisms “established by the
Commission” consistent with the principles of section
254(b) (that they be specific, predictable, and suffi-
cient). When used in this way, the word “established” is
not a word in the past tense; it is not a word that signi-
fies any particular tense at all. Commenters
who read the word “established” as signifying the past
tense are, we conclude, improperly reading “already”
into the phrase, so that it would read “mechanisms
already established by the Commission.” Congress could
have written the statute that way, but it did not. Admit-
tedly, Congress could have written the statute in yet
other ways that would have made clearer that these
commenters concerns are misplaced. But that indicates
only that the statute is amenable to various interpreta-
tions. And for the reasons explained here, we conclude
our interpretation is the better reading of the statute.

555. These commenters' view also raises troubling ques-
tions of interpretation, which we believe Congress did
not intend. That is, under these commenters' reading of
the statute, contributions may only * 17846 be collected
to fund a mechanism that has already been established.
Broadly speaking, all of the rule changes that the Com-
mission has implemented since the 1996 Act, including
those adopted in this Order, have been to effectuate the
general statutory directive that consumers should have
access to telecommunication and information services
in rural and high cost areas. As such, the entire collec-
tion of rules can be viewed as the “high-cost mechan-
ism,” and the specific existing programs, as well as the
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Connect America Fund that we establish today, are
part of that high-cost mechanism.

**142 556. To read the statute in any other way would
create significant administrative issues that we cannot
believe Congress would have intended. How would the
Commission--or a court-- decide whether a modified
mechanism is a new, not-yet-established mechanism
(which could not provide support until new funds are
collected for it), or whether the modifications are minor
enough such that the mechanism, athough different, is
still the mechanism that was already established? We do
not believe that Congress intended either the Commis-
sion or a court to be required to wrestle with such ques-
tions, which serve no obvious congressional purpose.
Alternatively, any change, no matter how minor, could
transform the mechanism into one that was not-
yet-established. Interpreting the statute in that way
would similarly serve no identifiable congressional pur-
pose, but would serve only to slow down and complic-
ate reforms to support mechanisms that the Commission
determines are appropriate to advance the public in-
terest. Significantly in this regard, Congress in
section 254 specifically contemplated that universal ser-
vice programs would change over time; reading
the statute the way these commenters suggest would add
unnecessary burdens to that process.

2. Setting Quarterly Demand to Meet the $4.5 Billion
Budget

557. Background. In the USF-ICC Transformation
NPRM, the Commission sought comment on setting an
overall budget for the CAF such that the sum of the
CAF and any existing high-cost support mechanisms
(however modified in the future) in a given year are
equal to current funding levels. The Commission noted
its commitment to controlling the size of the federal
universal service fund.

558. In response, a broad cross-section of interested
stakeholders, including consumer groups, state regulat-
ors, current recipients of funding, and those that do not
currently receive funding, agreed that the Commission
should establish a budget for the overall high-cost pro-
gram, with many urging the Commission to set that
budget at $4.5 billion per year. Some argue that
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we should adcaat a hard cap to ensure that budget is not
exceeded.[':N 24]

*17847 559. Discussion. As described above, we con-
clude that for years 2012-2017, contributions to fund
high-cost support mechanisms should not exceed $4.5
billion on an annualized basis. Various parties
have submitted proposed budgets into the record sug-
gesting that the Commission could maintain an overall
$4.5 hillion annual budget by collecting that amount in
the near term, projecting that actual demand will be
lower than that amount, and using those funds in sub-
sequent quarters to address actual demand that exceeds
$1.125 billion. We are persuaded that, on bal-
ance, it would be appropriate to provide greater flexibil-
ity to USAC to use past contributions to meet future
program demand so that we can implement the Connect
America Fund in a way that does not cause dramatic
swings in the contribution factor. We now set forth our
general instructions to USAC on how to implement our
$4.5 billion budget target.

**143 560. First, beginning with the quarterly demand
filing for the first quarter of 2012, USAC should fore-
cast total high-cost universal service demand as no less
than $1.125 billion, i.e., one quarter of the annual high-
cost budget.[FNgz-}] To the extent that USAC forecasts
demand will actually be higher than that amount, USAC
should reflect that higher forecast in its quarterly de-
mand filing. USAC should no longer forecast
total competitive ETC support at the original interim
cap amount, as previously instructed, N92 but
should forecast competitive ETC support subject to the
rules we adopt today. ]

561. Second, consistent with the newly revised section
54.709(b) of our rules, we instruct USAC not to make
prior period adjustments related to high-cost support if
actual contributions exceed demand. Excess contribu-
tions shall instead be credited to a new Connect Amer -
ica Fund reserve account, to be used as described be-
low.

562. Third, beginning with the second quarter of 2012,
we direct USAC to use the balances accrued in the CAF
reserve account to reduce high-cost demand to $1.125
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billion in any quarter that would otherwise exceed
$1.125 billion.

563. We expect the reforms we adopt today to keep an-
nual contributions for the CAF and any existing high-
cost support mechanisms to no more than $4.5 billion.
And through the use of incentive-based rules and com-
petitive bidding, the fund could require less than $4.5
billion to achieve its goals in future years. However, if
actual program demand, exclusive of funding provided
from the CAF or Corr *17848 Wireless reserve ac-
counts, for CAF and existing high-cost mechanisms ex-
ceed an annualized $4.5 billion over any consecutive
four quarters, this situation will automatically trigger a
process to bring demand back under budget. Specific-
ally, immediately upon receiving information from
USAC regarding actual quarterly demand, the Wireline
Competition Bureau will notify each Commissioner and
publish a Public Notice indicating that program demand
has exceeded $4.5 billion over the last four quarters.
Then, within 75 days of the Public Notice being pub-
lished, the Bureau will develop options and provide to
the Commissioners a recommendation and specific ac-
tion plan to immediately bring expenditures back to no
more than $4.5 billion.

3. Drawing Down the Corr Wireless Reserve Account
564. Background. As noted above, pursuant to the Corr
Wireless Order, the Commission instructed USAC to
place certain excess contributions associated primarily
with the Verizon Wireless and Sprint phase-down com-
mitments in a broadband reserve account over a period
of 18 months, ending in February 2012 We in-
tend to allow the waiver to lapse at that time, without
any further extensions or early termination.

565. Discussion. In order to wind down the current
broadband reserve account, we provide the following
instructions to USAC.

566. First, we direct USAC to utilize $300 million in
the Corr Wireless reserve account to fund commitments
that we anticipate will be made in 2012 to recipients of
the Mobility Fund Phase | to accelerate advanced mo-
bile services. We also direct USAC to use the
remaining funds and any additional funding necessary
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flgg\lsg:agse | of the CAF for price cap carriers in 2012.
[ ] Those actions together should exhaust the Corr
Wireless reserve account.

**144 567. Second, we instruct USAC not to use the
Corr Wireless reserve account to fund inflation adjust-
ments_to_the e-rate cap for the current 2011 funding
year. Inflation adjustments to the e-rate cap for
Funding Y ear 2011 and future years shall be included in
demand projections for the e-rate program.

VIII. ACCOUNTABILITY AND OVERSIGHT

568. The billons of dollars that the Universal Service
Fund disburses each year to support vital communica-
tions services come from American consumers and
businesses, and recipients must be held accountable for
how they spend that money. This requires vigorous on-
going oversight by the Commission, working in partner-
ship with the states, Tribal governments, where appro-
priate, and U.S. Territories, and the Fund administrator,
USAC. This section reforms the framework for
that ETC * 17849 oversight. FN93 We establish a uni-
form national framework for information that ETCs
must report to their respective states and this Commis-
sion, while affirming that states will continue to play a
critical role overseeing ETCs that they designate. We
modify and extend our existing federal reporting re-
guirementsto all ETCs, whether designated by a state or
this Commission, to reflect the new public interest ob-
ligations adopted in this Order. We simplify and consol-
idate our existing certification requirements and adopt
new certifications relating to the public interest obliga-
tions adopted in this Order. We address consequences
for failure to meet program rules. We also clarify our
record retention rules, describe the audit process we
have implemented in conjunction with the Fund's ad-
ministrator, and clarify USAC's and our ability to obtain
all data relevant to calculations of support amounts.

A. Uniform Framework for ETC Oversight

569. First, we discuss the need for a uniform national
oversight framework, implemented as a partnership
between the Commission and the states, U.S. Territor-
ies, and Tribal governments, where appropriate. Second,
we describe the specific reporting requirements that are
part of that uniform framework. Third, we amend our
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rules relating to the annual certifications ETCs must
make to confirm that they use “support only for the pro-
vision, maintenance, and upgrading of facilities and ser-
vices for which the support is intended.”

1. Need for Uniform Standards for Accountability
and Oversight

570. Background. Pursuant to section 214(e), the states
designate common carriers over which they have juris-
diction as ETCs, and this Commission designates com-
mon carriers as ETCs in those instances where the state
lacks jurisdiction. An important component of
accountability and oversight is the information that
companies seeking designation to become ETCs are re-
quired to provide in order to obtain designation, and
then must file annually thereafter.

571. In 2005, the Commission adopted requirements
governing federal ETC designations and encouraged the
states to adopt similar requirements. ] Since that
time, a number of states have amended their state-
specific rules for ETCs to more closely conform to the
rules for federally-designated ETCs. Nonetheless, vari-
ation remains in what information is annually reported
to state commissions as well as the oversi E}\l %l;i)ﬁesses
followed by individual state commissions. Un-
der our current rules, states *17850 annually certify to
this Commission that support is being used for its inten-
ded purpose by state-designated ETCs. ] Failure
by a state to make such certification for a[ Ipﬁréti%]llar
ETC resultsin aloss of support for that ETC.

**145 572. In the USF-ICC Transformation NPRM, we
sought comment generally on the role of the states in
preserving and advancing universal service, and wheth-
er and how to modify existiﬂgng;ll'ﬁ reguirements to
achieve our reform objectives. Subsequently, in
the August 3rd PN, we sought more focused comment
on “specific illustrative areas where the states could
work in partnership with the Commission in advancing
universal service, subject to a uniform national frame-
work.” 3l

573. Discussion. A uniform national framework for ac-
countability, including unified reporting and certifica-
tion procedures, is critical to ensure appropriate use of
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high-cost support and to allow the Commission to de-
termine whether it is achieving its goals efficiently and
effectively.[':N9 Therefore, we now establish a na-
tional framework for oversight that will be implemented
as a partnership between the Commission and the states,
U.S. Territories, and Tribal governments, where appro-
priate. FN947 As set forth more fully in the subsec-
tions immediately following, this national framework
will include annual reporting and certification require-
ments for all ETCs receiving universal funds--not just
federally-designated ETCs--which will provide federal
and state regulators the factual basis to determine that
all USF recipients are using support for the intended
purposes, and are receiving support that is sufficient,
but not excessive. We have authority to require all
ETCs to comply with these national requirements as a
condition of receiving federal high-cost universal ser-
vice support.

574. We clarify that the specific reporting and certifica-
tion requirements adopted below are a floor rather than
a ceiling for the states. In section 254(f), Congress ex-
pressly permitted states to take action to preserve and
advance universal service, so long as not inconsistent
with the Commission's *17851 universal service rules.
[FN948] The statute permits states to adopt additional
regulations to preserve and advance universal service so
long as they also adopt state mechanisms to support
those additional substantive requirements. Con-
sistent with this federal framework, state commissions
may require the submission of additional information
that they believe is necessary to ensure that ETCs are
using support consistent with the statute and our imple-
menting regulations, so long as those additional report-
ing requirements do not create burdens that thwart
achievement of the universal service reforms set forth in
this Order.

575. We note, however, that one benefit of a uniform
reporting and certification framework for ETCs is that it
will minimize regulatory compliance costs for those
ETCs that operate in multiple states. ETCs should be
able to implement uniform policies and procedures in
all of their operating companies to track, validate, and
report the necessary information. Although we adopt a
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number of new reporting requirements below, we con-
clude that the critical benefit of such reporting -- to en-
sure that statutory and regulatory requirements associ-
ated with the receipt of USF funds are met -- outweighs
the imposition of some additional time and cost on indi-
vidual ETCs to make the necessary reports. Under this
uniform framework, ETCs will provide annua reports
and certifications regarding specific aspects of their
compliance with public interest obligations to the Com-
mission, USAC, and the relevant state commission, rel-
evant authority in a U.S. Territory, or Tribal govern-
ment, as appropriate by April 1 of each year. These an-
nual reporting requirements should provide the factual
basis underlying the annual section 254(e) certification
by the state commission (or ETC in the case of federally
designated ETCs) by October 1 of every year that sup-
port is being used for the intended purposes.

2. Reporting Requirements

**146 576. Background. In 2005, the Commission ad-
opted section 54.209, which requires federally-desig-
nated ETCs to submit an annual report to the Commis-
sion including: a progress report on their five-year
build-out plans; data and explanatory text concerning
outages, unfulfilled requests for service, complaints re-
ceived; and certifications of compliance with applicable
service quality and consumer protection standards
[FN950] and of the ability to function in emergency
situations.

577. As noted above, since the Commission adopted the
annual reporting requirements, a number of states have
established similar reflgl{ltér%%]obligations for ETCs with-
in their jurisdiction. The 2008 *17852 GAO
High-Cost Report noted, however, that states have dif-
ferent requirements for the information they collect
from carriers regarding how they use high-cost program
funds.

578. In the USF/ICC Transformation NPRM, we sought
comment on how the annua reporting regquirements
should be modified as we transition to the Connect
America Fund. 3] We proposed to collect data
from recipients on deployment, pricing, and adoption
for both voice and broadband services. We also pro-
posed to collect financial information from all recipi-
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ents.

579. Discussion. We take several steps to harmonize
and update annual reporting requirements. We extend
current reporting requirements for voice service to all
ETCs, and we adopt uniform broadband reporting re-
guirements for all ETCs. We also adopt rules requiring
the reporting of financial and ownership information to
assist our discharge of statutory requirements.

580. First, we extend the current federal annual report-
ing requirements to all ETCs, including those desig-
nated by states. 54 These re[(lq__llj\ilBeSrr%ﬁents will now
be located in new section 54.313. Specifically,
we conclude that all ETCs must include in their annual
reports the information that is currently required by sec-
tion 54.209(a)(1)-(a)(6) -- specifically, a progress report
on their five-year build-out plans; data and explanatory
text concerning outages; unfulfilled requests for service;
complaints received; and certifications of compliance
with applicable service quality[F and consumer
protection standards and of _the ability to function in
emergency situations. We conclude that it is
necessary and appropriate to obtain such information
from all ETCs, both federal- and state-designated, to en-
sure the continued availability of high-quality voice ser-
vices and monitor progress in achieving our broadband
goals and to assist the FCC in determining whether the
funds are being used appropriately. As we said at the
time we adopted these requirements for federally-des-
ignated ETCs, these reporting requirements ensure that
ETCs comply with the conditions of the ETC designa-
tion and that universal service funds are used for their
intended purposes. They also help prevent car-
riers from seeking ETC status for purposes unrelated to
providing rural and high-cost consumers with access to
affordable telecommunications and information ser-
vices. 59 Accordingly, we now conclude that these
requirements should serve as a baseline requirement for
al ETCs.

**147 *17853 581. All ETCs that receive high-cost sup-
port will file the information required by new section
54.313 with the Commission, USAC, and the relevant
state commission, relevant authority in a U.S. Territory,
or Tribal government, as appropriate. Section
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54.313 reports will be due annually by April 1, begin-
ning on April 1, 2012. We will aso require that
an officer of the company certify to the accuracy of the
information provided and make the certifications re-
quired by new section 54.313, with all certifications
subject to the penalties for false statements imposed un-
der 18 U.S.C. § 1001.

582. Second, we incorporate new reporting require-
ments described below to ensure that recipients are
complying with the new broadband public interest ob-
ligations adopted in this Order, including broadband
[)H’k\)llé%?’i]nterest obligations associated with CAF 1CC.

This information must be included in annual
section 54.313 reports filed with Commission, USAC,
and the relevant state commission, relevant authority in
a U.S. Territory, or Tribal government, as appropriate.
However, some of the new elements are tied to new
public interest obligations that will be implemented in
2013 or a subsequent year and, therefore, they need not
be included until that time, as detailed below.

583. Competitive ETCs whose support is being phased
down will not be required to submit any of the new in-
formation or certifications below related solely to the
new broadband public interest obligations, but must
continue to submit information or certifications with re-
spect to their provision of voice service. ]

584. We delegate to the Wireline Competition Bureau
and Wireless Telecommunication Bureaus the authority
to determine the form in which recipients of support
must report this information.

585. Speed and latency. Starting in 2013, we will re-
quire al ETCs to include the results of network per-
formance tests conducted in accordance with the re-
guirements of this Order and any further requirements
adopted after consideration of the record received in re-
sponse to the FNPRM. 5 Additionally, in the cal-
endar year no later than three years after implementa-
tion of CAF Phase |1, price cap recipients must certify
that they are meeting all interim speed and latency mile-
stones, including the 4 Mbps/1 Mbps speed standard re-
quired by Section V11.C.1. of this Order. In the calendar
year no later than five years after implementation of
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CAF Phase Il, those price cap recipients must certify
that they are meeting the defallilll\tlg?;%eed and latency
standards applicable at the ti me.[ ]

586. Capacity. Starting in 2013, we require all ETCs to
include a self-certification letter certifying that usage
capacity limits (if any) for their services that are subject
to the broadband public interest standard associated
with the type of funding they are receiving are reason-
ably comparable to usage capacity limits for compar-
able terrestrial residential fixed broadband offerings in
urban areas, as set *17854 forth in the Public Interest
Obligations sections above. ETCs will also be required
to report on specific capacity requirements (if any) in
conjunction with reporting of pricing of their broadband
offerings that meet our public interest obligations, as
discussed below.

**148 587. Build-out/Service. Recognizing that existing
five-year build out plans may need to change to account
for new broadband obligations set forth in this Order,
we require all ETCs to file a new five-year build-out
plan in a manner consistent with 54.202(a)(1)(ii) by
April 1, 2013. Under the terms of new section
54.313(a), all ETCs will be required to include in their
annual 54.313 reports information regarding their pro-
gress on this five-year broadband build-out plan begin-
ning April 1, 2014. This progress report shall include
the number, names, and addresses of community anchor
institutions to_which the ETCs newly offer broadband
service. 967 As discussed above, we expect ETCs
to use their support in a manner consistent with achiev-
ing universal availability of voice and broadband. In-
cumbent carriers, both rate-of-return and price cap,
should make certifications to that effect beginning April
1, 2013 for the 2012 calendar year.

588. In addition, all ETCs must supply the following in-
formation:

(@) Rate-of-Return Territories. We require all rate-
of-return ETCs receiving support to include a self-
certification letter certifying that they are taking reason-
able steps to offer broadband service meeting the re-
guirements established above throughout their service
area,[ and that requests for such service are met
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within a reasonable amount of time. As noted above,
these carriers must also notify the Commission, USAC,
and the relevant state commission, relevant authority in
a U.S. Territory, or Tribal government, as appropriate,
of all unfulfilled requests for broadband service meeting
the 4 Mbps/1 Mbps standard we establish as our initial
CAF requirement, and the status of such requests.

(b) Price Cap Territories. We require all ETCs receiving
CAF support in price cap territories based on a forward-
looking cost model to include a self-certification letter
certifying that they are meeting the interim deployment
milestones as set forth in the Public Interest Obligations
section above and that they are taking reasonable steps
to meet increased speed obligations that will exist for a
specified number of supported locations before the ex-
piration of the five-year term for CAF Phase |1 funding.
ETCs that receive CAF support awarded through a com-
petitive process will also be required to file such self-
certifications, subject to any modifications adopted pur-
suant to the FNPRM below.

589. In addition, as discussed above, price cap ETCs
will be able to elect to receive CAF Phase | incremental
funding under atransitional distribution mechanism pri-
or to adoption and implementation of an updated for-
ward-looking broadband-focused cost model for CAF
Phase I1. As a condition of receiving such support, those
companies will be required to deploy broadband to a
certain number of unserved locations within three years,
with deployment to no fewer than two-thirds of the re-
quired number of locations within two years and to all
required locations within three years after filing their
notices of acceptance. As of that time, carriers must of-
fer broadband service of at least 4 Mbps downstream
and 1 Mbps upstream, with latency sufficiently low to
enable the use of real-time communications, including
VolP, and with usage limits, if any, that are reasonably
comparable to those in urban areas. As noted above, no
later than 90 days after being informed of its eligible in-
cremental support amount, each price cap ETC must
provide notice to the Commission and to the relevant
state commission, relevant authority in a U.S. Territory,
or Tribal government, as appropriate, identifying the
areas, by wire center and census block, in which the
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carrier intends to deploy broadband to meet this obliga-
tion, or stating that the carrier declines to accept incre-
mental support for that year.

**149 * 17855 590. The carrier must also certify that (1)
deployment funded by CAF Phase | incremental support
will occur in areas shown as unserved by fixed broad-
band on the National Broadband Map that is most cur-
rent at that time, and that, to the best of the carrier's
knowledge, are unserved by fixed broadband with a
minimum speed of 768 kbps downstream and 200 kbps
upstream, and that, to the best of the carrier's know-
ledge, are, in fact, unserved by fixed broadband at those
speeds; and (2) the carrier's current capital improvement
plan did not already include plans to deploy broadband
to that area within three years, and that CAF Phase |
support will not be used to satisfy any[ Igll\legrgSi commit-
ment or similar regulatory obligation. In addi-
tion, carriers must certify that: (1) within two years after
filing a notice of acceptance, they have deployed to no
fewer than two-thirds of the required number of loca-
tions; and (2) within three years after filing a notice of
acceptance, they have deployed to all required locations
and that they are offering broadband service of at least 4
Mbps downstream and 1 Mbps upstream, with latency
sufficiently low to enable the use of real-time commu-
nications, including VolP, and with usage limits, if any,
that are reasonably comparable to those in urban areas.
These certifications must be included in the first annual
report due following the year in which the carriers reach
the required milestones.

591. In addition, price cap carriers that receive frozen
high-cost support will be required to certify that they
are using such support in a manner consistent with
achieving universal availability of voice and broadband.
[FN970] Specifically, in the 2013 certification, all price
cap carriers receiving frozen high-cost support must
certify to the Commission, the relevant state commis-
sion, relevant authority in a U.S. Territory, and to any
affected Tribal government that they used such support
in a manner consistent with achieving the universal
availability of voice and broadband. In the 2014 certi-
fication, all price cap carriers receiving frozen high-cost
support must certify that at least one-third of the frozen-
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high cost support they received in 2013 was used to
build and operate broadband-capable networks used to
offer the provider's own retail broadband service in
areas substantially unserved by an unsubsidized com-
petitor.[ In the 2015 certification, carriers must
certify that at least two-thirds of the frozen high-cost
support the carrier received in 2014 was used in such
fashion, and for 2016 and subsequent years, carriers
must certify that all frozen high-cost support they re-
ceived in the previous year was used in such fashion.
These certifications must be included in the carriers' an-
nual reports due April 1 of each year. Price cap com-
panies that receive CAF ICC also are obligated to certi-
fy that they are using such support for building and op-
erating broadband-capable networks used to offer their
own retail service in areas substantially unserved by an
unsubsidized competitor.

**150 592. Price.We require all ETCs to submit a self-
certification that the pricing of their voice servicesis no
more than two standard deviations above the national
average urban rate for voice service, which will be spe-
cified annually in a public notice issued by the Wireline
Competition Bureau. This certification requirement be-
gins April 1, 2013, to cover 2012.

593. ETCs receiving only Mobility Fund Phase | sup-
port will self-certify annually that they offer service in
areas with support at rates that are within a reasonable
range of rates for similar service plans offered by mo-
bile wireless providers in urban areas. ETCs receiving
any other support will submit a self-certification that the
pricing of their broadband service is within a specified
reasonable range. That range will be established and
published as more fully described in Section VI.B.3.
above for recipients of high-cost *17856 and CAF sup-
port, other than Mobility Fund Phase I.[FN972] This
certification requirement begins April 1, 2013, to cover
2012.

594. ETCs must also report pricing information for both
voice and broadband offerings. They must submit the
price and capacity range (if any) for the broadband of-
fering that meets the relevant speed requirement in their
annual reporting. In addition, beginning April 1, 2012,
subject to PRA approval, all incumbent local exchange
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company recipients of HCLS, frozen high-cost support,
and CAF also must report their flat rate for residential
local service to USAC so that USAC can calculate re-
ductions in support levels for those carriers with R1
rates below the specified rate floor, as established
above.[ Carriers may not request confidential
treatment for such pricing and rate information.

595. Financial Reporting. We sought comment on re-
quiring al ETCs to provide financial information, in-
cluding balance sheets, income statements, and state-
ments of cash flow.

596. Upon consideration of the record, we now adopt a
less burdensome variation of this proposal. N974] We
conclude that it is not necessary to require submission
of such information from publicly traded companies, as
we can obtain such information directly for SEC regis-
trants. Likewise, we conclude at this time it is not ne-
cessary to require the filing of such information by re-
cipients of funding determined through a forward-look-
ing cost model or through a competitive bidding pro-
cess, even if those recipients are privately held. We ex-
pect that a model developed through a transparent and
rigorous process will produce support levels that are
sufficient but not excessive, and that support awarded
through competitive processes will be disciplined by
market forces. The design of those mechanisms should
drive support to efficient levels.

597. We emphasize, however, that we may request addi-
tional information on a case-by-case basis from all
ETCs, both private and public, as necessary to discharge
our universal service oversight responsibilities.

**151 *17857 598. For privately-held rate-of-return
carriers that continue to receive support based in part on
embedded costs, we adopt a more limited reporting re-
guirement, beginning in 2012. We require al privately-
held rate-of-return carriers receiving high-cost and/or
CAF support to file with the Commission, USAC, and
the relevant state commission, relevant authority in a
U.S. Territory, or Tribal government, as appropriate be-
ginning April 1, 2012, subject to PRA approval, a full
and complete annual report of their financial condition
and operations as of the end of their preceding fiscal
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year, which is audited and certified by an independent
certified public accountant in a form satisfactory to the
Commission, and accompanied by a report of such
audit. The annual report shall include balance sheets, in-
come statements, and cash flow statements along with
necessary notes to clarify the financial statements. The
income statements shall itemize revenue by its sources.

599. The ETCs subject to this new requirement are all
already subject to the Uniform System of Accounts,
which specifies how required financial information shall
be maintained in accordance with Part 32 of the Com-
mission's rules. Because Part 32 of our rules already re-
guires incumbent carriers to break down accounting by
study area, it should provide an accurate picture of how
recipients are using the high-cost support they receive
in particular study areas. Additionally, Part 32 provides
a uniform system of accounting that allows for an ac-
curate comparison among carriers. ETCs that receive
loans from the Rural Utility Service (RUS) are already
required to provide RUS with annual financial reports
maintained in accordance with Part 32. We will allow
these carriers to satisfy their financial reporting obliga-
tion by simply providing electronic copies of their an-
nual RUS reports to the Commission, which should not
impose any additional burden. All other rate-of-return
carriers, in their initial filing after adoption of this Or-
der, shall provide the required financial information as
kept in accordance with Part 32 of the Commission's
rules.

600. We delegate to the Wireline Competition Bureau
the authority to resolve all other questions regarding the
appropriate format for carriers' first financial filing fol-
lowing this Order, as well as the authority to set the
format for subsequent reports. We may in future years
implement a standardized electronic filing system, and
we also delegate to the Wireline Competition Bureau
the task of establishing an appropriate format for trans-
mission of thisinformation.

601. We do not expect privately held ETCs will face a
significant burden in producing the financial disclosures
required herein because such financial accounting state-
ments are normally prepared in the usual course of busi-
ness. In particular, because incumbent LECs
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are aready required to_maintain their accounts in ac-
cordance with Part 32, ] the required disclosures
are expected to impose minimal new burdens. Indeed,
for the many carriers that already provide Part 32 finan-
cial reportsto RUS, there will be no additional burden.

**152 602. Finally, we conclude that these carriers' fin-
ancial disclosures should be made publicly available.
The only comment we received on this issue came from
NASUCA, which strongly urged the Commission to re-
quire public disclosure of all financial reports.[FN978]
NASUCA rightly observed that recipients of high-cost
and/or CAF support receive extensive public funding,
and therefore the public has * 17858 a legitimate interest
ir& ’\tl)g?ngci able to verify the efficient use of those funds.
[ Moreover, by making this information public,
the Commission will be assisted in its oversight duties
by public interest watchdogs, consumer advocates, and
others who seek to ensure that recipients of support re-
ceive funding that is sufficient but not excessive.

603. Ownership Information. All recipients of funding
today are required to obtain FCC registration numbers
to do business with the Commission, and are assigned
Study Area Codes by USAC to receive high-cost fund-
ing. We now adopt a rule requiring all ETCs to report
annually the company's holding company, operating
companies, affiliates, and any branding (a “dba,” or
“doing-business-as company” or brand designation). In
addition, filers will be required to report relevant uni-
versal service identifiers for each such entity by Study
Area Codes. This will help the Commission reduce
waste, fraud, and abuse and increase accountability in
our universal service programs by simplifying the pro-
cess of determining the total amount of public support
received by each recipient, regardless of corporate
structure. Such information is necessary in order for the
Commission to ensure compliance with various require-
ments adopted tOdﬁ\éthg(t)] take into account holding
company structure. For purposes of this re-
guirement, affiliated interests shall be reported consist-
ent with section ?I(iﬁggfl ]the Communications Act of
1934, as amended.

604. Tribal Engagement.ETCs serving Tribal lands
must include in their reports documents or information
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demonstrating that they have meaningfully[le:nl\g?gg%j Tri-
bal governments in their supported areas. The
demonstration must document that they had discussions
that, at a minimum, included: (1) a needs assessment
and deployment planning with a focus on Tribal com-
munity anchor institutions; (2) feasibility and sustainab-
ility planning; (3) marketing services in a culturally
sensitive manner; (4) rights of way processes, land use
permitting, facilities siting, environmental and cultural
preservation review processes; and (5) confel'i\lagé:ée] with
Tribal business and licensing requirements.

605. Elimination of Certain Data R%orting Require-
ments. Finally, as discussed above, we are
eliminating LSS and IAS as standal one support mechan-
isms. This obviates the need for reporting requirements
specific to 54.301(b) and 54.802 of our rules (and
54.301(e) after December 31, 2012).[FN98°

*17859 606. Overall, we think that the changes to the
reporting requirements do not impose an undue burden
on ETCs and that the benefits outweigh any burdens.
Given the extensive public funding these entities re-
ceive, the expanded goals of the program, and the need
for greater oversight, as noted by the GAOQ, it is prudent
to impose narrowly tailored reporting requirements fo-
cused on the information that will demonstrate compli-
ance with statutory requirements and our implementing
rules. These specific reporting requirements are tailored
to ensure that ETCs are complying with their public in-
terest obligations and using support for the intended
purposes, as required by section 254(e) of the Act.
Where possible, we are minimizing burdens by requir-
ing certifications in lieu of collecting data, and by al-
lowing the filing of reports already prepared for other
government agencies in lieu of new reports. Moreover,
we are eliminating some of the existing requirements,
which will reduce burdens for some ETCs. Finally, to
the extent ETCs currently provide information either to
their state or to the Commission, they will not bear any
significant additional burden in now also providing cop-

ies of such information to the other regulatory body.
[FN986]

3. Annual Section 254(e) Certifications
**153 607. Background. As noted above, section 254(e)
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requires that a carrier shall use “support only for the
provision, maintenance, and upgrading of facilities and
services for which the support is intended.” The
Commission currently requires states to annually certify
with respect to ETCs they designate that this statutory
requirement is met in_order to receive HCLS, SVS,
SNA, HCMS, or LSS FN988] siaes take different ap-
proaches in how they develop a factual basis to support
this certification, however. Federally-desig-
nated ETCs are required to make an annual certification
directly to this Commission in order to receive HCLS,
SVS, SNA, HCMS, LSS, 1AS, or 1CLS, N0 byt the
Commission has not specified what factual basis must
support such certifications. GAO found inconsistencies
in the certification process among states and questioned
whether such certifications enabled program adminis-
trators to fully assess whether carriers are appropriately
using high-cost program support. In the Notice,
we sought comment on how to harmonize certifications
and ensure that they are meaningful.

*17860 608. Discussion. We modify our rules to
streamline and improve ETCs annual certification re-
guirements.

609. First, we require that states -- and entities not fall-
ing within the states' jurisdiction (i.e., federally-desig-
nated ETCs) -- certify that all federal high-cost and
CAF support was used in the preceding calendar year
and will be used in the new calendar year only for the
provision, maintenance, and upgrading of facilities and
services for which the support is intended, regardless of
the rule under which that support is provided. This cor-
rects a defect in our current rules, which requir[eF&rél&?
certification with respect to the coming year.

The certifications required by new section 54.314 will
be due by October 1 of each year, beginning with Octo-
ber 1, 2012. The certification requirement applies to all
recipients of high-cost and CAF support, including
those that receive only Phase | Mobility Fund support.

610. Second, we maintain states' ongoing role in annual
certifications. Several commenters take the position that
responsibility for ensuring USF recipients comply with
their public interest obligations should remain with the
states. As discussed above, we agree that the
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states should play an integral role in assisting the Com-
mission in monitoring compliance, consistent with an
overarching uniform national framework.

States will continue to certify to the Commission that
support is used by state-designated ETCs for the inten-
ded purpose, which is modified to include the provision,
maintenance, and upgrading of facilities capable of de-
livering voice and broadband services to_homes, busi-
nesses and community anchor institutions. ]

611. Under our reformed rules, as before, some recipi-
ents of support may be designated by the Commission
rather than the states. States are not required to file cer-
tifications with the Commission with respect to carriers
that do not fall within their jurisdiction. However, con-
sistent with the partnership between the Commission
and the states to preserve and enhance universal service,
and our recognition that states will continue to be the
first place that consumers may contact regarding con-
sumer protection issues, we encourage states to bring to
our attention issues and concerns about all carriers oper-
ating within their boundaries, including information re-
garding non-compliance with our rules by federally-
designated ETCs. We similarly encourage Tribal gov-
ernments, where appropriate, to report to the Commis-
sion any concerns about non-compliance with our rules
by all recipients of support operating on Tribal lands.
Any such information should be provided to the Wire-
line Competition Bureau and the Consumer & Govern-
mental Affairs Bureau. Through such collaborative ef-
forts, we will work together to ensure that consumer in-
terests are appropriately protected.

**154 *17861 612. Third, we clarify that we expect a
rigorous examination of the factual information
provided in the annual section 54.313 reports prior tois-
suance of the annual section 254(e) certifications. Be-
cause the underlying reporting requirements for recipi-
ents of Mobility Fund Phase | support differ from the
reporting requirements for ETCs receiving other high-
cost support, Mobility Fund Phase | recipients' certifica-
tions will be based on the factual information they
provide in the annual reports they file pursuant to sec-
tion 54.1009 of the Mobility Fund rules. /] We
expect that states (or the ETC if the state lacks jurisdic-
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tion) will use the information reported in April of each
year for the prior calendar year in determining whether
they can certify that carriers' support has been used and
will be used for the intended purposes. In light of the
public interest obligations we adopt in this Order, a key
component of this certification will now be that support
is being used to maintain and extend modern networks
capable of providing voice and broadband service.
Thus, for example, if a state commission determines,
after reviewing the annual section 54.313 report, that an
ETC did not meet its speed or build-out requirements
for the prior year, a state commission should refuse to
certify that support is being used for the intended pur-
poses. In conjunction with such review, to the extent the
state has a concern about ETC performance, we wel-
come a recommendation from the state regarding pro-
spective support ?(lj_j ﬁgsgtgnéfms or whether to recover past
support amounts. As discussed more fully be-
low, failure to meet all requirements will not necessarily
result in a total loss of support, to the extent we con-
clude, based on a review of the circumstances, that a
lesser reduction is warranted. Likewise, we will look at
ETCs annual 54.313 reports to verify certifications by
ETCs (in instances where the state lacks jurisdiction)
Er&ﬁggu&port is being used for the intended purposes.

613. Fourth, we streamline existing -certifications.
Today, we have two different state certification rules,
one for rura carriers and one for non-rural carriers.
There is no substantive difference between the existing
certification rules for the two classes of carriers, and as
a matter of administrative convenience, we consolidate
all certifications into a single rule. Moreover, because
the net effect of the changes that we are implementing
to our high-cost programs is, as a practical matter, to
shift the focus from whether a company is classified as
“rural” versus “non-rural” to whether a company re-
ceives all support through a forward-looking model or
competitiv[tla: erf(():(eﬁ]s or, instead, based in part on embed-
ded costs, it does not make sense to maintain
separate certification rules for “rural” and “non-rural”
carriers. We see no substantive difference in the certi-
fications that should be made. Thus, we eliminate the
certification requirements currently found in sections
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54.313 and 54.314 of our rulestr N1001]

new rule 54.314.

and implement

**155 *17862 614. Finally, we also eliminate carriers
separate certification requirements for IAS and ICLS.
As discussed above, we are eliminating IAS as a stan-
dalone support mechanism, and this obviates the need
for |AS-specific certifications. ] Although ICLS
will remain in place for some carriers, those carriers
will certify compliance through new section 54.314.
However, to ensure there is no gap in coverage, those
carriers will file a final certification under section
54.904 due June 30, 2012, covering the 2012-13 pro-
gram year. Thus, by this Order, we eliminate section
54.809 andO effective July 2013, section 54.904 of our
rules.[':Nl 03 And as discussed in section VII.C.1.
above, we also eliminate section 54.316 of our rules, re-
lating to rate comparability.

B. Consequences for Non-Compliance with Program
Rules

615. Background. In the USF/ICC Transformation
NPRM, we sought comment on proposed consequences
for a Fund rec'u:)i ent's failure to fulfill its public interest

.. [FN1005]
obligations. We aso sought comment on
whether we should reduce or suspend universal support
payments for non-compliance with the various reporting
. [FNlOOGF -

reguirements. Under our existing rules, com-
panies lose support if the state (or the ETC, in the case
of federally designated ETCs) fails to file the required
certifications or information, such a|§ h}?goa?nual reports
required by current section 54.209.[

616. Discussion. Effective enforcement is necessary to
ensure that the reforms we make in this Order achieve t
heir intended goal. FN1008 Our existing rules already
have self-effectuating mechanisms to incent prompt fil-
ing of requisite certifications and information necessary
to calculate support amounts, as companies lose support
to the extent such information is not provided in a
timely fashion.[':l\Il While we need such informa-
tion to ensure that support is being used for the intended
purposes, consistent with section 254(e) of the Act, we
also need to ensure that such certifications, which will
be based upon the certifications and information
provided in the new section 54.313 annual reports, ad-
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equately address all areas of material non-compliance
with program obligations.

617. We believe that in the majority of cases involving
repeated failures to timely file certifications or data, the
Commission's existing enforcement procedures and pen-
alties will adequately deter noncompliance with the
Commission's rules, as herein amendedoregarding high-
cost and CAF *17863 support.[':N 010] We adopt the
provisions of section 54.209(b) in new section 54.313,
which provides for reductions in support for failing to
file the reports required by section 54.209(a) in a timely
fashion, and extendF"[\IhfS(le frovisions to all recipients of
high-cost support. ] We also adopt new section
54.314, which provides for a similar reduction in sup-
port for the late filing of annual certifications that the
funds received were used in the preceding calendar year
and will be used in the coming calendar year only for
the provision, maintenance, and upgrading of facilities
and services for which the support is intended. ]
Our rules also provide for debarment of those convicted
of or found civil for defrauding the high-cost
support program, and we emphasize that those
rules apply with equal force to CAF, including the Mo-
bility Fund Phase I.

(ENTES)

**156 618. To further ensure that the recipients of ex-
isting high-cost and/or CAF support use those funds for
the purposes for which they are provided, we create a
rule that entities receiving such support will receive re-
duced support should they fail to fulfill their public in-
terest obligations, such as by failing to meet deployment
milestones, to provide broadband at the speeds required
by this Order, or to provide service at reasonably com-
parable rates.[FN 1014] This is consistent with the sug-
gestions of the State Members of the Federal-State Joint
Board on Universal Service, who further note
that revoki ng acarrier's ETC designation is too blunt an
instrument.[ N1016 We agree that revoking a carrier's
ETC status is not an appropriate consequence for non-
compliance, except in the most egregious circum-
stances. In the FNPRM, we seek comment on
appropriate enforcement options for partial non-
performance. We do not rule out the option of revoking
an ETC's status, but we seek comment on what circum-
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stances would justify such a remedy and what alternat-
ives might be appropriate in other circumstances. We
delegate to the Wireline Competition Bureau and Wire-
less Telecommunications Bureau the task of implement-
ing reductions in support based on the record received
in response to the FNPRM.

*17864 C. Record Retention

619. Background. Without proper documentation, it is
impossible to conduct effective audits and assessments
of high-cost or CAF recipients. In 2007, the Commis-
sion adopted a five-year record retention requirement
for recipients of high-cost support. In the
USF/ICC Transformation NPRM, we sought comment
on whether those record retention requirements are ad-
equate to facilitate audits of program recipients or
whether additional requirements are needed in light of
the changed responsibilities and expectations for Fund
recipients called for in this Order. No commenters ad-
dressed this issue.

620. Discussion. We find that the current record reten-
tion requirements, although adequate to facilitate audits
of program participants, are not adequate for[EKlrfgfs]s
of litigation under the False Claims Act,

which can involve conduct that relates back substan-
tially more than five years. Thus, we revise our record
retention requirements to extend the retention period to
ten years.

621. Additionally, we believe our record retention re-
guirements need clarification. The current record reten-
tion requirements a[feeNaioizno]section 54.202(e) of the
Commission's rules. Section 54.202 is en-
titled: “Additional requirements for Commission desig-
nation of eligible telecommunications carriers.”
[FN1021] Subsections (a) through (d) of that section ap-
ply, by their terms, only to ETCs designated under sec-
tion 214(e)(6) of the Act -- i.e., ETCs[Id:eNs'l%réazt]ed by the
Commission rather than by the states. Subsec-
tion (e), however, is not so Iimited.[FNlozs] Indeed,
the Commission intended the requirements of section
ﬁél&%é% to apply to all recipients of high-cost support.
To fully support our ongoing oversight, the
record retention requirements must apply to all recipi-
ents of high-cost and CAF support. Thus, by this Order,
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we amend our rules by re-designating section 54.202(¢€)
as new section 54.320 to clarify that these ten-year re-
;::)rd retention requirements[ ﬁﬁ%fz éi) al recipients of
igh-cost and CAF support. To ensure access
to documents and information needed for effective on-
going oversight, we include in new section54.320 a re-
quirement that all documents be made available upon
reguest to the Commission and any of its Bureaus or of-
fices, the Administrator, and their respective auditors.

D. USAC Oversight Process

**157 622. Background. In the USF/ICC Transforma-
tion NPRM, we sought comment on ways to improve
USAC's audit process to reduce improper payments and
assess risks. We received only one set of comments ad-
dressing this issue. 26]

*17865 623. Discussion. As noted in the USF/ICC
Transformation NPRM, audits are an essential tool for
the Commission and USAC to ensure program integrity
and to_detect and deter waste, fraud, and abuse.
[FN1027] In the USF/ICC Transformation NPRM, we
discussed the concerns expressed by the GAO in 2008
regarding, among other things, the audit process that ex-
isted at the time. The USF/ICC Transforma-
tion NPRM also acknowledged USAC's December 2010
Final Report, which detailed the findings of
the audits conducted at the direction of the Commis-
sion's Office of Inspector General. 0l

624. As directed by the Commission's Office of the
Managing Director, USAC now has two programs in
place to safeguard the Universal Service Fund -- the Be-
neficiary/Contributor Compliance Audit  Program
(BCAFl’_)I\lalrE)o:I3 lﬁ’ayment Quality Assurance (PQA) pro-
gram. We created these programs, in conjunc-
tion with USAC, in order to address the shortcomings of
the audit processes discussed in the GAO High-Cost
Report and USAC's December 2010 Final Report. The
PQA program was launched in August 2010,

and the first round of BCAP audits were announced on
December 1, 2010. OMD oversees USAC's implementa-
tion of both programs. 033]

625. Audits done pursuant to BCAP are intended to: (1)
ensure that recipients of USF support are in compliance
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with the Commission's rules; (2) prevent, detect, and
deter waste, fraud, and abuse; (3) recover funds for rule
violations; and (4) ensure equitable contributions to the
USF. These compliance audits will aso verify the ac-
curacy of the underlying data, thus addressin
one of the concerns expressed by the GAO,

the State Members of the Federal-State Joint Board on
Universal Service, and Comptel.

626. Unlike BCAP, the PQA program does not involve
audits. Rather, it provides for reviews spe-
cifically designed to assess estimated rates of improper
payments, thereby supporting Improper *17866 Pay-
ments Information Act (IPIA) requirements. The PQA
reviews measure the accuracy of USAC payments to ap-
plicants, evaluate the eligibility of program applicants,
and involve high-level testing of information obtained
from program participants. USAC tailors the scope of
procedures to ensure reasonable costs while still meet-
ing IPIA requirements. These reviews occur in four-
month cycles, with USAC conducting 20-60_assess-
ments of high-cost recipients per cycle. ]

627. To assist program participants, USAC has informa-
tion about BCAP and the PQA program available on its
website. FN1039] In addition to BCAP and the PQA
program, USAC conducts outreach training events as
well as individual outreach activities via phone, e-mail,
video-conference, or in person. USAC also
has outreach 0products on its website, including video tu-
torials.[':'\Il 41] USAC has dso “enhanced internal
controls and data gathering to gain greater visibility into
payment operations, calibrated audit and audit follow-
up activities to gain greater certainty about beneficiary
support, and modernized information technology sys-
tems to achieve %eﬁtfé ff{iciencies and improve report-
ing capabilities.”

**158 628. We direct USAC to review and revise the
BCAP and PQA programs to take into account the
changes adopted in this Order. We direct USAC to an-
nually assess compliance with the new requirements es-
tablished for recipients, including for recipients of CAF
Phase | and Phase II. For CAF Phase |, we establish
above a requirement that companies have completed
build-out to two-thirds of the requisite number of loca-

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



26 F.C.C.R. 17663, 26 FCC Rcd. 17663, 54 Communications Reg. (P&F) 637,

2011 WL 5844975 (F.C.C.)

tions within two years. We direct USAC to assess com-
pliance with this requirement for each holding company
that receives CAF Phase | funds. ETCs that receive
CAF Phase | funding should ensure that their underly-
ing books and records support the assertion that assets
necessary to offer broadband service have been placed
in service in the reguisite number of locations. We also
direct USAC to test the accuracy of certifications made
pursuant to our new reporting requirements. Any over-
sight program to assess compliance should be designed
to ensure that management is reporting accurately to the
Commission, USAC, and the relevant state commission,
relevant authority in a U.S. Territory, or Tribal govern-
ment, as appropriate, and should be designed to test
some of the underlying data that forms the basis for
management's certification of compliance with various
requirements. This list is not intended to be exhaustive,
but rather illustrative of the modifications that USAC
should make to its existing oversight activities. We dir-
ect USAC to submit a report to WCB, WTB, and OMD
within 60 days of release of this Order proposing
changes to the BCAP and PQA programs consistent
with this Order.

629. To assist USAC's audit and review efforts, we cla-
rify in new section 54.320 that all ETCs that receive
high-cost support are subject to random compliance
audits and other investigations to ensure compliance
with program rules and orders.

E. Accessto Cost and Revenue Data

630. Background. Although USAC is the USF Adminis-
trator, high-cost universal service data collection re-
sponsihilities are divided between USAC and NECA. In
the USF/ICC Transformation NPRM, we noted that
NECA collects data for the high-cost loop support pro-
gram, while USAC collects *17867 data for the remain-
ing components of the high-cost program. As a result of
this division, certain information that is relevant to ad-
ministration of universal service, including validation of
universal service payments, is not routinely provided to
USAC. For example, because NECA is responsible for
Part 36 Subpart F-Universal Service Fund (HCLS) data
collection under the Commission's current rules, NECA
analyzes the cost data, performs certain calculations,
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and then transmits that information to USAC for usein
determining HCLS payments to rural carriers, but
USAC does not have access to the underlying Part 36
data that carriers submit to NECA.

631. Similarly, section 54.901 of the Commission's
rules requires USAC to calculate ICLS support as the
difference between the common line revenue require-
ment and the sum of end-user common line charges and
certain other revenues. ] Yet NECA calculates
the common line revenue requirement and submits the
results of its analysis to USAC; USAC does not have
access to the underlying information that carriers submit
to NECA. In order for USAC to validate ICLS pay-
ments to rate-of-return carriers, USAC must request
from NECA underlying cost study information and sup-
porting documentation for SLC revenues (residence and
single line business and multiline business), uncollect-
ibles, end user ISDN port revenue, and special access
revenues.

**159 632. Moreover, the Commission does not
routinely receive from NECA and USAC all data used
to calculate high-cost payments. Accordingly, in the
NPRM, we sought comment on ways to increase the
flow of information, including to improve the data val-
idation process to ensure that the funds are used “to ad-
vance modern netw?{:st fggg]ble of providing broadband
and voice services.”

633. Discussion. We take two steps to facilitate the ex-
change of information needed to administer and oversee
universal service programs. First, we modify our rules
to clarify that USAC has aright to obtain -- at any time
and in any unaltered format -- all cost and revenue sub-
missions and related information that carriers submit to
NECA that is used to calculate payments under any of
the existing programs and any new programs, including
the new CAF ICC (access replacement) support.

634. Second, we modify our rules to ensure that the
Commission has timely access to relevant data. Spe-
cifically, we require that USAC (and NECA to the ex-
tent USAC does not directly receive such information
from carriers) provide to the Commission upon request
all underlying data collected from ETCs to calculate
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payments under current support mechanisms -- specific-
ally, HCLS, ICLS, LSS, SNA, SVS, HCMS and IAS --
as well as to calculate CAF payments. This includes in-
formation or data underlying existing and future ana-
lyses that USAC uses to determine the amount of feder-
al universal service support disbursed in the past or the
future, including the new CAF.

635. We anticipate that NECA and USAC will submit
summary filings to the Commission on a regular basis,
and we delegate to the Wireline Competition Bureau au-
thority to determine the format and timing of such sum-
mary filings, but we emphasize that USAC and NECA
must timely provide any underlying data upon request.
We also modify our rules to require rate-of-return carri-
ers to submit to the Commission upon request a copy of
all cost and revenue data and related information sub-
mitted to NECA for purposes of calculating intercarrier
compensation and any new CAF payments resulting
from intercarrier compensation reform adopted in this
Order.

*17868 | X. ADDITIONAL ISSUES

A. Tribal Engagement

636. The deep digital divide that persists between the
Native Nations of the United States and the rest of the
country is well-documented. Many residents
of Tribal lands lack not O[TZIKI lf(rﬁ%tj‘iband access, but even
basic telephone service. Throughout this re-
form proceeding, commenters have repeatedly stressed
the essential role that Tribal consultation and engage-
ment play in the successful deployment of service on
Tribal lands. For example, the National Tribal
Telecommunications Association, the National Con-
gress of American Indians, and the Affiliated Tribes of
Northwest Indians have stressed the importance of
measures to “specifically support and enhance tribal
sovereig[rEKflowith emphasis on consultation with
Tribes.” 50]

**160 637. We agree that engagement between Tribal
governments and communications providers either cur-
rently providing service or contemplating the provision
of service on Tribal lands is vitally important to the suc-
cessful deployment and provision of service. We, there-
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fore, will require that, at a minimum, ETCs to demon-
strate on an annual basis that they have meaningfully
engaged Tribal governments in their supported areas.
[F%?L%Sl] At a minimum, such discussions must in-
clude: (1) a needs assessment and deployment planning
with a focus on Tribal community anchor institutions;
(2) feasibility and sustainability planning; (3) marketing
services in a culturally sensitive manner; (4) rights of
way processes, land use permitting, facilities siting, en-
vironmental and cultural preservation review processes;
and (5) compliance with Tribal business and licensing
requirements. In requiring Tribal engagement,
we do not seek to supplant the Commission's own ongo-
ing obligation to consult with Tribes on a government-
to-government basis, but instead recognize the import-
ant role that all parties play in expediting service to Tri-
bal lands. As discussed above, support recipients will be
required to submit to the Commission and appropriate
Tribal government officials an annual certification and
summary of their *17869 compliance with this Tribal
government engagement obligation. Carriers
failing to satisfy the Tribal government engagement ob-
ligation would be subject to financial consequences, in-
cluding potential reduction in support should they fail to
fulfill their engagement obligations. We envi-
sion that the Office of Native Affairs and Policy
(“ONAP”), in coordination with the Wireline and Wire-
less Bureaus, would utilize their delegated authority to
develop specific procedures regarding the Tribal en-
gagement process as necessary.

B. Interstate Rate of Return Prescription

638. In the USF-ICC Transformation Notice, the Com-
mission sought comment on whether to initiate a pro-
ceeding to represcribe the authorized interstate rate of
return for rate-of-return carriers if it determines that
such carriers should continue to receive high—cl::o’\?tl(%g—
port under a modified rate-of-return system.[ ]
The Commission has not revisited the current 11.25 per-
cent rate of return for over 20 years. Several com-
menters support?g l\(l)f(r) %]oposal to initiate a represcrip-
tion proceeding. Others offered comments on
how the Commission shoul[(lj: ﬁrl%c%e]d in the event it does
initiate such a proceeding. We, therefore, con-
clude that the Commission should represcribe the au-
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thorized interstate rate of return for rate-of-return carri-
ers, and we initiate that represcription process today. In
the FNPRM, we propose that the interstate rate of return
should be adjusted to ensure that it more accurately re-
flects the true cost of capital today. Based on our pre-
l[iminary analysis and record evidence, we believe the
current rate of return of 11.25 percent is no longer con-
sistent with the Act and today's financial conditions. In
this Order, we find good cause to waive certain proced-
ural requirements in the Commission's rules relating to
rate represcriptions to streamline and modernize this
process to align it with the current Commission prac-
tice.

1. Represcription

**161 639. Section 205(a) of the Act authorizes the
Commission, on an appropriate record, to pres[clzr}\?fd gg]t
and reasonable charges of common carriers.

The Commission last adjusted the authorized rate of re-
turn in 19909 reducing it from 12 percent to 11.25 per-
cent. N1059] In 1998, the Commission initiated a pro-
ceeding to represcribe the authorized rate of return for
rate-of-return carriers. However, in the MAG
Order, the Commission terminated that prescription
proceeding.[FN1061]*1787O Given the time that has
elapsed since the authorized rate of return was last pre-
scribed, and the major changes that have occurred in the
market since then, we find that the authorized interstate
rate of return should be reviewed and begin that pro-
cess, seeking the information necessary to prescribe a
new rate of return. ]

640. The Commission's rules provide that the trigger for
anew prescription proceeding is satisfied if the monthly
average yields on ten-year United States Treasury se-
curities remain, for a consecutive six month period, at
least 150 basis points above or below the average of the
monthly average yields in effect for the consecutive six
month period immediate{lg '\Flrioc()sr?jo the effective date of
the current prescription. The monthly average
yields for the past six months have been over 450 basis
points below the monthly average yields in the six
months immediately prior to the last prescription.
[FN1064] Our trigger is easily satisfied, and we initiate
the represcription now.
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2. Procedural Requirements
641. Section 205(a) requires the Commission to give
‘[‘ Ilelj\ll I18gg]ortunity for hearing” before prescribing a rate.
However, a formal evidentiary hearing is not
required under section 205, and we have on
multiple occasions prescribed individual rates in_notice
and comment rulemaking proceedings. Al-
though we have found it useful in the past to impose
somewhat more detailed requirements in rate of return
prescription proceedings, we have expressly rejected the
proposition that we could not “lawfully use simple no-
tice and comment procedures to prescribe the rate of re-
turn authorized for LEC interstate access services.”
[FN1068 Accordingly, in the FNPRM we initiate a new
rate of return prescription proceeding using notice and
comment procedures, and on our own motion, we waive
certain existing procedural rules to facilitate a more ef-
ficient process.

*17871 642. The Commission's current interstate rate of
return represcription rules in Part 65 contemplate a
streamlined paper hearing process. These pro-
cedural rules are more specific and detailed than the
Commission's rules for filing comments, replies, and
written ex parte presentations in permit-but-disclose
proceedings. The Part 65 rules require that:
- an original and four copies of all submis-
sions must be filed with the Secretary (rule
65.103(d)),
- al participants in the proceeding state in
their initial pleading whether they wish to
receive service of documents filed in the
proceeding (rule 65.100(b)), and filing
parties must serve copies of their submis-
sions (other than initial submissions) on all
participants who properly so requested
(rule 65.103(e)),
**162 - parties may file “direct case sub-
missions, responses, and rebuttals,” with
direct case submissions due 60 days after
the beginning of the proceeding, responses
due 60 days thereafter, and rebuttals due
21 days thereafter (rule 65.103(b),
- direct case submissions and responses are
subject to a 70-page limit, and rebuttals to
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a 50-page limit (rule 65.104(a)-(c)),

- parties must file copies of all information
(such as financial analysts' reports) that
they relied on in preparing their submis-
sions (rule 65.105(a)), and

- parties may file written interrogatories
and discovery requests directed at any oth-
er party's submissions, and the submitting
parties may oppose those requests (rule
65.105(b)-(f)).

643. We find good cause to waive some of these pro-
cedural requirements on our own motion.[FN107O] We
find that these procedures would be onerous and are not
necessary to ensure adequate public participation. For
instance, there is no need for parties to file an original
ﬁI:uNslégu]r copies of submissions with the Secretary.

The Commission recently revised its rules to
encourage electronic filing of comments and replies
whenever technically feasible, and to require that ex
parte submissions be filed electronically unless doing
SO poses a hardship. Given the vast improve-
ments to the electronic filing system, and the usual
practice now of many parties to file documents el ectron-
ically rather than on paper, we see no reason to require
the submission of paper copies. Rather, parties to this
proceeding may comply with our [LIJ:S’{IJ?-IO %]ocedures in
permit-but-disclosure proceedings. Pleadings
other than ex parte submissions may be filed electronic-
ally or may be filed on paper with the Secretary's office.
If they are filed on paper, the original and one copy
should be provided.

644. The Part 65 rules also contemplate that all parties
to the proceeding will be served with copies of all other
parties’ submissions. Again, this is no longer
necessary. Before the greater and * 17872 more accepted
use of electronic filing, service may have been areason-
able requirement to assure timely distribution of relev-
ant materials. However, our electronic filing system
generally makes filings available within 24 hours, and
the vast majority of parties have access to these materi-
als via the Internet. We, therefore, find that service is
not required, and we waive the requirement. Any party
that wishes to receive an electronic notification when
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new documents are filed in the proceeding may sub-
scribe to an RSS feed, available from ECFS.

645. In addition, we waive the specific filing schedule
contained in section 65.103(b) of the Commission's
rules so that comments may be filed pursuant to the
pleading cycle adopted for sections XVII.A-K of the
FNPRM. We also find the page limits applicable to rate
represcription proceedings to be inappropriate here.
Lastly, we waive the requirement in section 65.301 that
the Commission publish in this notice the cost of debt,
cost of preferred stock, and capital structure computed
under our rules, because, as detailed in the FNPRM,
[FN1075] the data set necessary to calculate those for-
mulas is no longer collected by the Commission. We
seek comment in the FNRPM on those calculations and
the related data and methodol ogy issues.

C. Pending Matters

**163 646. We also deny four pending high-cost maters
currently pending before the Commission: two petitions
for reconsideration of the Corr Wireless Order;
[FN1076] Puerto Rico Telephone Company, Inc.'s peti-
tion to reconsider our decision declining to adopt a new
highi:cl\oﬁto%u%])port mechanism for non-rural insular carri-
ers;[ and Verizon Wireless's Petition for Re-
consideration of the Wireline Competition Bureau's let-
ter directing the USAC to implement certain caps on
high-cost universal service support for twg companies,
known as the “ company-specific caps.” 078]

D. Deletion of Obsolete Universal Service Rules and
Conforming Changesto Existing Rules

647. As part of comprehensive reform, we make con-
forming changes to delete obsolete rules from the Code
of Federal Regulations. Specifically, we eliminate our
rules governing Long Term Support, which the Com-
mission eliminated as a discrete support program in the
MAG Order, and Interim Hold Harmless Support for
Non-Rural Carriers, which addressed non-rural carriers
transition f[%rl{}ﬂi)%]-cost loop support to high-cost mod-
el support. Because these rules are obsolete,
we find good cause to delete them without notice and
comment. We also make conforming changes
to existing rules to enwrszl'[\Ihlegsia]re consistent with
changes made in this Order.
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X. OVERVIEW OF INTERCARRIER COMPENS-
ATION

648. In this section, we comprehensively reform the in-
tercarrier compensation system to bring substantial be-
nefits to consumers, including reduced rates for all
wireless and long distance customers, more innovative
communications offerings, and improved quality of ser-
vice for wireless consumers and consumers of long dis-
tance services. The reforms also improve the fairness
and efficiency of subsidies *17873 flowing to high-cost
rural areas, and promote innovation by eliminating bar-
riers to the transformation of today's telephone networks
into the all-IP broadband networks of the future. The
existing intercarrier compensation system--built on geo-
graphic and per-minute charges and implicit subsidies-
-is fundamentally in tension with and a deterrent to de-
ployment of all IP networks. And the system is eroding
rapidly as demand for traditional telephone service falls,
with consumers increasingly opting for wireless, VolP,
texting, email, and other phone alternatives. Falling de-
mand has led to rising access rates for smaller rural car-
riers, fueling wasteful arbitrage schemes and prompting
costly compensation disputes.

649. To address these issues, we first take immediate
action to curtail two of the most prevalent arbitrage
activities today, access stimulation and phantom traffic.
These schemes involve service providers exploiting
loopholes in our rules and ultimately cost consumers
hundreds of millions of dollars annually.

650. Next, we launch long-term intercarrier compensa-
tion reform by adopting bill-and-keep as the ultimate
uniform, national methodology for all telecommunica-
tions traffic exchanged with a LEC. We make clear that
states will continue to play a vital role within this
framework, particularly in the context of negotiated in-
terconnection agreements, arbitrating interconnection
disputes under the section 251/252 framework, and de-
fining the network “edge” for bill-and-keep.

**164 651. We begin the transition to bill-and-keep
with terminating switched access rates, which are the
main source of arbitrage today. We provide for a meas-
ured, gradual transition to a bill-and-keep methodol ogy
for these rates, and adopt a recovery mechanism that
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provides carriers with certain and predictable revenue
streams. We also begin the process of reforming origin-
ating access and other rate elements by capping all in-
terstate rates and most intrastate rates as of the effective
date of the rules adopted pursuant to this Order.

652. This Order also makes clear the prospective pay-
ment obligations for VolP traffic and adopts a trans-
itional intercarrier compensation framework for VolP.
In addition, we clarify certain aspects of CMRS-LEC
compensation to reduce disputes and address existing
ambiguity. We also make clear our expectation that car-
riers will negotiate in good faith in response to requests
for IP-to-1P interconnection for the exchange of voice
traffic.

653. Finaly, in the Further Notice of Proposed Rule-
making (FNPRM), we seek comment on the transition
and recovery mechanism for rate elements not reduced
as part of this Order, including originating access and
certain common and dedicated transport. We also seek
comment on ways to implement our expectation of good
faith negotiations for IP-to-IP interconnection for the
exchange of voice traffic, ways to promote |P-to-IP in-
terconnection, as well as other implementation issues
for the bill-and-keep end state.

654. Our reforms will bring numerous and significant
benefits to consumers. As with past intercarrier com-
pensation reforms, we anticipate savings from intercar-
rier compensation payments will result in more robust
wireless service, more innovative offerings, and cost
savings to consumers. Our proposed gradual reduction
of intercarrier charges and movement to a bill-and-keep
methodology will significantly increase the efficiency
of long distance and local calling, and of other services
more generally. Indeed, we estimate, based on conser-
vative assumptions, that once our ICC reform is com-
plete, mobile and wireline phone consumers stand to
ﬁ?i” benefits worth over $1.5 billion dollars per year.
N1082]

655. In addition, our reforms will promote the nation's
transition to IP networks, creating long-term benefits
for consumers, businesses, and the nation. The conver-
gence of data, voice, video, and text in networks based

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



26 F.C.C.R. 17663, 26 FCC Rcd. 17663, 54 Communications Reg. (P&F) 637,

2011 WL 5844975 (F.C.C.)

upon | P supports the Internet as an open platform for in-
novation, investment, job *17874 creation, economic
growth, competition, and free expression.

XI.MEASURESTO ADDRESS ARBITRAGE

A. Rules To Reduce Access Stimulation

656. In this section, we adopt revisions to our interstate
switched access charge rules to address access stimula-
tion. Access stimulation occurs when a LEC with high
switched access rates enters into an arrangement with a
provider of high call volume operations such as chat
lines, adult entertainment calls, and “free” conference
calls. The arrangement inflates or stimulates the access
minutes terminated to the LEC, and the LEC then shares
a portion of the increased access revenues resulting
from the increased demand with the “free” service pro-
vider, or offers some other benefit to the “free” service
provider. The shared revenues received by the service
provider cover its costs, and it therefore may not need
to, and typically does not, assess a separate charge for
the service it is offering. Meanwhile, the wireless and
interexchange carriers (collectively 1XCs) paying the
increased access charges are forced to recover these
costs from all their customers, even though many of
those customers do not use the services stimulating the
access demand.

**165 657. Access stimulation schemes work because
when LECs enter traffic-inflating revenue-sharing
agreements, they are currently not required to reduce
their access rates to reflect their increased volume of
minutes. The combination of significant increases in
switched access traffic with unchanged access rates res-
ults in a jump in revenues and thus inflated profits that
almost uniformly make the LEC's interstate switched
access rates unjust and unreasonable under section
201(b) of the Act.[FNlOBB] Consistent with the ap-
proach proposed in the USF/ICC Transformation NPRM
, we adopt a definition of access stimulation that in-
cludes two conditions. If a LEC meets those conditions,
the LEC generally must reduce its interstate switched
access tariffed rates to the rates of the price cap LEC in
the state with the lowest rates, which are presumptively
consistent with the Act. N1084] This will reduce the
extent to which IXC customers that do not use the stim-
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ulating services are forced to subsidize the customers
that do use the services.

658. Based on the record received in response to the
single-pronged trigger proposed in the USF/ICC Trans-
formation NPRM, we modify our approach from defin-
ing an access stimulation trigger to defining access
stimulation. The access stimulation definition we adopt
now has two conditions: (1) a revenue sharing condi-
tion, revised slightly from the proposal in the USF/ICC
Transformation NPRM; and (2) an additional traffic
volume condition, which is met where the LEC either:
(@ has a threeto-one interstate terminating-
to-originating traffic ratio in a calendar month; or (b)
has had more than a 100 percent growth in interstate
originating and/or terminating switched access MOU in
a month compared to the same month in the preceding
year. If both conditions are satisfied, the LEC generally
must file revised tariffs to account for its increased
traffic.

659. Adoption of the definition of access stimulation
with two conditions will facilitate enforcement of the
new access stimulation rules in instances where a LEC
meets the conditions for access stimulation but does not
file revised tariffs. In particular, IXCs will be permitted
to file complaints based on evidence from their traffic
records that a LEC has exceeded either of the traffic
measurements of the second condition, i.e., that the
second condition has been met. If the IXC filing the
complaint makes this *17875 showing, the burden will
shift to the LEC to establish that it has not met the ac-
cess stimulation definition and therefore that it is not in
violation of our rules. This burden-shifting approach
will enable IXCs to bring complaints based on their
own traffic data, and will help the Commission to
identify circumstances where a LEC may be in violation
of our rules.

660. We conclude that these revised interstate access
rules are narrowly tailored to minimize the costs of the
rule revisions on the industry, while reducing the ad-
verse effects of access stimulation and ensuring that in-
terstate access rates are at levels presumptively consist-
ent with section 201(b) of the Act.
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1. Background

**166 661. In the USF/ICC Transformation NPRM, we
proposed that carriers that have entered a revenue shar-
ing arrangement be required to refile their interstate
switched access tariffs to reflect a rate more consistent
with their volume of traffic. For rate-of-return LECs,
the rate would be adjusted to account for new demand
and any increase in costs. For competitive LECs, that
rate would be benchmarked to that of the BOC in the
state, or, if there was no BOC in the state, to the largest
incumbent LEC in the state. We also sought comment
on alternative approaches.

2. Discussion

a. Need for Reform to Address Access Stimulation
662. The record confirms the need for prompt Commis-
sion action to address the adverse effects of access stim-
ulation and to help ensure that interstate switched ac-
cess rates remain just and reasonable, as required by
section 201(b) of the Act. Commenters agree that the in-
terstate switched access rates being charged by access
stimulating LECs do not reflect the volume of traffic as-
sociated with access stimulation. As a result,
access stimulating LECs realize significant revenue in-
creases and thus inflated profits that almost uniformly
make their interstate switched access rates unjust and
unreasonable.

663. Access stimulation imposes undue costs on con-
sumers, inefficiently diverting capital away from more
FIEONdlu(%ive uses such as broadband deployment.

When access stimulation occurs in locations
that have higher than average access charges, which is
the predominant case today, the average per-minute cost
of access and thus_the average cost of long-distance
caling is increased.[ Because of the rate integ-
ration requirements of section 254(g) of the Act, long-
distance carriers are prohibited from passing on the
higher access costs directly to the customers making the
calls to access stimulating entities. Therefore,
all customers of these long-distance providers bear
these costs, even though many of them do not use the
access stimulator's services, and, in essence, ultimately
support businesses designed to take advantage of
today's above-cost intercarrier compensation rates.
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[FN1090]

*17876 664. The record indicates that a significant
amount of access traffic is going to LECs engaging in
access stimulation. TEOCO estimates that the total cost
of access stimulation to IXCs has been more than $2.3
billion over the past five years. Verizon estim-
ates the overall costs to IXCs to be between $330 and
$440 million per year, and states that it expected to be
billed between $66 and $88 million by access stimulat-
ors for approximately two billion wireline and wireless
long-distance minutes in 2010. Other parties
indicate that payment of access charges to access stimu-
lating LECs is the subjectF?\ill(%%e numbers of disputes
in a variety of forums.[ ] When carriers pay
more access charges as a result of access stimulation
schemes, the amount of capital available to invest in
broadband deployment and other network investments

that would benefit consumers is substantially reduced.
[FN1094]

**167 665. Access stimulation also harms competition
by giving companies that offer a“free” calling service a
competitive advantage over companies that charge their
customers for the service. For example, conference call-
ing provider ZipDX indicates that, by not engaging in
access stimulation, it is at a disadvantage vis-a-vis com-
petitors that engage in access stimulation. ] Pro-
viders of conferencing services, like ZipDX, are recov-
ering the costs of the service, such as conference
bridges, marketing, and billing, from the user of the ser-
vice rather than, as explained above in the case of ac-
cess stimulators, spreading those costs across the uni-
verse of long-distance subscribers. Asaresult,
the services offered by “free” conferencing providers
that leverage arbitrage opportunities put companies that
recover the cost of services from their customers at a
distinct competitive disadvantage.

666. Several parties claim that access stimulation offers
economic development benefits, including the expan-
sion of broadband services to rural communities and tri-
bal Iands.[':Nlog Although expanding broadband ser-
vices in rural and Tribal lands is important, we agree
with other commenters that how access revenues are
used is not relevant in determining whether switched ac-
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cess rates are just and reasonable in accordance with
section 201(b). N1098] In addition, excess revenues
that are shared in access *17877 stimulation schemes
provide additional proof that the LEC's rates are above
cost. Moreover, Congress created an explicit universal
service fund to spur investment and deployment in rur-
al, high cost, and insular areas, and the Commission is
taking action here and in other proceedings to facilitate
such deployment. ]

(i) Access Stimulation Definition

667. We adopt a definition to identify when an access
stimulating LEC must refile its interstate access tariffs
at rates that are presumptively consistent with the Act.
After reviewing the record, we make a few changes to
the USF/ICC Transformation NPRM proposal, includ-
ing defining access stimulation as occurring when two
conditions are met. The first condition is that the LEC
has entered into an access revenue sharing agreement,
and we clarify what types of agreements qualify as
“revenue sharing.” The second condition is met where
the LEC either has had a three-to-one interstate termin-
ating-to-originating traffic ratio in a calendar month, or
has had a greater than 100 percent increase in interstate
originating and/or terminating switched access MOU in
a month compared to the same month in the preceding
year. We adopt these changes to ensure that the access
stimulation definition is not over-inclusive and to im-
prove its enforceability.

668. Definition of a Revenue Sharing Agreement. Many
parties agree that the use of the revenue sharing ar-
rangement trigger alone as proposed in the USF/ICC
Transformation NPRM would be reasonable to reduce
access stimulation, and other parties argue the
existence of a revenue sharing arrangement should be
used in conjunction with another condition.[FNllol]
However, the use of a revenue sharing approach alone
was criticized by some as being ambiguous, circular, or

a poor indicator of access stimulation. Other
parties found the definition of revenue sharing to be
over-inclusive and/or under-inclusive. Severa

commenters offered suF?\?ﬁoggns on how to revise the
definitional Ianguage.[ ]

**168 *17878 669. After reviewing the record, we cla-
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rify the scope of the access revenue sharing agreement
condition of the new access stimulation definition. The
access revenue sharing condition of the access stimula-
tion definition we adopt herein is met when a rate-
of-return LEC or a competitive LEC: “has an access
revenue sharing agreement, whether express, implied,
written or oral, that, over the course of the agreement,
would directly or indirectly result in a net payment to
the other party (including affiliates) to the agreement, in
which payment by the rate-of-return LEC or competit-
ive LEC is based on the billing or collection of access
charges from interexchange carriers or wireless carriers.
When determining whether there is a net payment under
this rule, all payments, discounts, credits, services, fea-
tures, functions, and other items of value, regardless of
form, provided by the rate-of-return LEC or competitive
LEC to the othFel(l flaatg to the agreement shall be taken
into account."[ ]

670. This rule focuses on revenue sharing that would
result in a net payment to the other entity over the
course of the agreement arising from the shar-
ing of access revenues.[FN 1107] We intend the net pay-
ment language to limit the revenue sharing definition in
a manner that, along with the traffic measurements dis-
cussed below, best identifies the revenue sharing agree-
ments likely to be associated with access stimulation
and thus those cases in which a LEC must refile its
switched access rates. Revenue sharing may include
payments characterized as marketing fees or other sim-
ilar payments that result in a net payment to the access
stimulator. However, this rule does not encompass typ-
ical, widely available, retail discounts offered by LECs
through, for example, bundled service offerings.

671. Some commenters assert that the proposed defini-
tion of access revenue sharing ar[rénNgleer(seTts was over-
inclusive and/or under-inclusive. We believe
that the net payment language, combined with either the
terminating-to-originating traffic ratio or the traffic
growth requirement, sufficiently limits the scope of the
revenue sharing definition by narrowing the number of
carriers that could be subject to the trigger. HyperCube
argues that the Commission should exclude wholesale
services from the definition of revenue sharing agree-
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ments.[FNllog] We find HyperCube's proposal unper-
suasive because the sharing of access revenues is in-
volved and thus should be covered if the second *17879
condition of the definition is met. If aLEC's
circumstances change because it terminates the access
revenue sharing agreement(s), it may file a tariff to re-
vise its rates under the rule[sF'i\Pﬁlilclfj\ble when access
stimulation is not occurring. As part of that
tariff filing, an officer of the LEC must certify that it
has terminated the revenue sharing agreement(s).

672. Several parties have urged us to declare revenue
[Slgla\lnlnﬂ 2t]o be a violation of section 201(b) of the Act.

Other parties argue that the Commission
should prohibit the collection of switched access
charges for traffic sent to access stimulators.[FNlllg]
Many commenters, on the other hand, assert that reven-
ue sharing is a common business practice that has been
endorsed. in some situations by the Commission.
[FN1114] As proposed in the USF/ICC Transformation
NPRM, we do not declare revenue shari[%tflti% ]a per se
violation of section 201(b) of the Act. A ban
on all revenue sharing arrangements could be overly
broad,[FN1116 and no party has suggested a way to
overcome this shortcoming. Nor do we find that parties
have demonstrated that traffic directed to access stimu-
lators should not be subject to tariffed access charges in
all cases. We note that the access stimulation rules we
adopt today are part of our comprehensive intercarrier
compensation reform. That reform will, as the transition
unfolds, address remaining incentives to engage in ac-
cess stimulation.

**169 673. A few parties argue that the Commission
explicitly approved revenue sharing in the CLEC Access
Charge Reconsideration Order when it found that com-
mission payments from competitive LECs to generators
of toll-free traffic, such as hotels and universities, did
not create any incentives for the individuals who use
those facilities to place excessive or fraudulent calls.
[FN1117 That case is inapposite. The Commission
there was responding to IXC assertions in connection
with 8YY calling and the Commission noted that it did
not appear that the payments would affect calling pat-
terns because the commissions did not create any in-
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centive for those actually ﬁlzal\zl:llrﬁé?e calls to artificially
inflate their 8YY traffic. By contrast, when
access traffic is being stimulated, the party receiving the
shared revenues has an economic incentive to increase
call volumes by advertising the stimulating services
widely.

*17880 674. Several parties ask that we address the po-
tential for LECs to attempt to evade the prohibition on
access stimulation by integrating high call volume oper-
ations within the same corporate entity as the LEC,
rather than providing those services through contracts
with third parties or affiliates, so that it is able to char-
acterize this arrangement as something other than a rev-
enue sharing agreement.[FN111 In particular, Cen-
turyLink argues that revenue sharing in the access stim-
ulation context, however structured, violates section
254(k) of the Act because terminating switched access
isa monopol[¥_ ’\slelrinz%e and the conferencing services are
competitive. The rules adopted here pursuant
to sections 201 and 202 of the Act address conferencing
services being provided by a [tE}\r& {)Za{]ty, whether affili-
ated with the LEC or not. Section 254(k)
would apply to a LEC's operation of an access stimula-
tion plan within its own corporate organization. In that
context, as we have found in other proceedings, termin-
ating access is a monopoly service. The con-
ferencing activity, as portrayed by the parties engaged
in access stimulation, would be a competitive service.
[FN1123] Thus, the use of non-competitive terminating
access revenues to support competitive conferencing
service within the LEC operating entity would violate
section 254(k) and appropriate sanctions could be im-
posed.

675. Addition of a Traffic Measurement Condition.
After reviewing the record, we agree that it is appropri-
ate to include a traffic measurement condition in the
definition of access stimulation. ] Accordingly,
in addition to requiring the existence of a revenue shar-
ing agreement, we add a second condition to the defini-
tion requiring that a LEC: “has either an interstate ter-
minating-to-originating traffic ratio of at least 3:1 in a
calendar month, or has had more than a 100 percent
growth in interstate originating and/or terminating
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switched access MOU in a mor?:trlqI i:%néaared to the same
month in the preceding year.”[ ] The addition of
a traffic measurement component to the access stimula-
tion definition creates a bright-line rule that responds to
record concerns about using access revenue sharing
alone. We conclude that these measurements of
switched access traffic of all carriers exchanging traffic
with the LEC reflect the significant growth in traffic
volumes that would generally be observed in cases
where access stimulation is occurring and thus should
make detection and enforcement easier. Carriers paying
switched access charges can observe their own traffic
patterns for each of these traffic measurements and file
complaints based on their own traffic patterns. Thus,
this will not place a burden on LECs to file traffic re-
ports, as some proposals would.

**170 *17881 676. The record offers surx__)&ort for both a
- N . . [FN1127]

term|natmg—to—ongma[tll:rl]\?l{rz%f]ﬂc ratio and a
traffic growth factor. The Commission adop-
ted a 3:1 ratio in its 2001 1SP-Remand Order to address
a similar arbitrage scheme based on artificially increas-
ing reciprocal compensation minutes. Further,
the Wireline Competition Bureau employed a 100 per-
cent traffic growth factor as a benchmark in a tariff in-
vestigation to address the potential that some rate-
of-return LECs might engage in access stimulation after
FE\VG 1n£;3 gﬂled tariffs with high switched access rates.

In each case, the approach was largely suc-
cessful in identifying and reducing the practice.

677. We conclude that the use of a terminating-
to-originating traffic ratio in conjunction with a traffic
growth factor as alternative traffic measures addresses
the shortcomings of using either component separately.
A few parties argue that carriers can game the terminat-
ing-to-originating traffic ratio component['t%ii 1rr:})gl)lly in-
creasing the number of originating MOU. The
traffic growth component protects against this possibil-
ity because increasing the originating access traffic to
avoid tripping the 3:1 component would likely mean
total access traffic would increase enough to trip the
growth component. The terminating-to-originating
traffic ratio component will capture those current access
stimulation situations that already have very high
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volumes that could otherwise continue to operate
without tripping the growth component. For example, a
LEC that has been engaged in access stimulation for a
significant period of time would have a high terminating
traffic volume that, under a traffic growth factor alone,
could continue to expand its operations, possibly avoid-
ing the condition entirely by controlling its terminating
traffic. Because these alternative traffic measurements
are combined with the requirement that an access reven-
ue sharing agreement exist, we reduce the risk that the
terminating-to-originating traffic ratio or traffic growth
components of the definition could be met by legitimate
changesin a LEC's calling patterns. The combination of
these two traffic measurements as alternatives is prefer-
able to_either standing alone, as some parties have
urged. A terminating-to-originating traffic ra-
tio or traffic growth condition alone could prove to be
overly inclusive by encompassing LECs that had real-
ized access traffic *17882 growth through general eco-
nomic development, unaided by revenue sharing. Such
situations could include the location of a customer sup-
port center in a new community without any revenue
sharing arrangement, or a new competitive LEC that is
eleerienci ng substantial growth from a small base.
[FN1133]

678. We decline to adopt a condition based on absolute
MOU per line, either on a stand-alone basis or in con-
junction with a revenue sharing condition, as suggested
by several parties. Under these proposals, if a
LEC's MOUs per line exceeded a specified threshold,
the LEC would be required to take some action to re-
duce its rates. Many LECs could evade a MOU per line
condition simply by adding additional lines. Moreover,
a MOU per line approach would require self-reporting,
because neither an IXC nor the Commission could oth-
erwise readily tell if the condition had been met.

(ii) Remedies

**171 679. If a LEC meets both conditions of the defin-
ition, it must file a revised tariff except under certain
limited circumstances. As explained in more detail be-
low, a rate-of-return LEC must file its own cost-based
tariff under section 61.38 of the Commission's rules and
may not file based on historical costs under section
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61.39 of the Commission's rules or participate in the
NECA traffic-sensitive tariff. If a competitive LEC
meets the definition, it must benchmark its tariffed ac-
cess rates to the rates of the price cap LEC with the
lowest interstate switched access rates in the state,
rather than to the rates of the BOC or the largest incum-
bent LEC in the state (as proposed in the USF/ICC
Transformation NPRM). We conclude, however, that if
a LEC has terminated its revenue sharing agreement(s)
before the deadline we establish for filing its revised
tariff, or if the competitive LEC's rates are aready be-
low the benchmark rate, such a LEC does not have to
file arevised interstate switched access tariff. However,
once arate-of-return LEC or a competitive LEC has met
both conditions of the definition and has filed revised
tariffs, when reguired, it may not file new tariffs at rates
other than those required by the revised pricing rules
until it terminates its revenue sharing agreement(s),
even if the LEC no longer meets the 3:1 terminating-
to-originating traffic ratio condition of the definition or
traffic growth threshold. As price cap LECs reduce their
switched access rates under the ICC reforms we adopt
herein, competitive LECs must benchmark to the re-
duced rates.

680. Rate-of-Return Carriers Filing Tariffs Based on
Historical Costs and Demand: Section 61.39. We adopt
our proposal in the USF/ICC Transformation NPRM
that a LEC filing access tariffs pursuant to section 61.39
would lose its ability to base its rates on historical costs
and demand if it is engaged in access stimulation.
[FN1135] Incumbent LECs filing access tariffs pursuant
to section 61.39 of the Commission's rules currently
base their rates on historical costs and demand, which,
because of their small size, generally results in high
switched access rates based on the high costs and low
demand of such carriers. The limited comment
in the record was supportive of our proposal for the
reasons set forth in *17883 the USF/ICC Transforma-
tion NPRM.[FN1137] We accordingly revise section
61.39 to bar a carrier otherwise eligible to file tariffs
pursuant to section 61.39 from doing so if it meets the
access stimulation definition. We also require such a
carrier to file a revised interstate switched access tariff
pursuant to section 61.38 within 45 days after meeting
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the definition, or within 45 days after the effective date
of this rule in cases where the carrier meets the defini-
tion on that date.

681. Participation in NECA Tariffs. In the USF/ICC
Transformation NPRM, the Commission proposed that a
carrier engaging in revenue sharing would lose its eli-
gibility to participate in the NECA tariffs 45 days after
engaging in access stimulation, or 45 days after the ef-
fective date of this rule in cases where it currently en-
gages in access stimulation. A carrier leaving
the NECA tariff thus would have to file its own tariff
for interstate switched access, pursuant to section 61.38
of therules.

**172 682. The record is generally supportive of this
approach for the reasons stated in the USF/ICC Trans-
formation NPRM,[F'\|1140 and we adopt it, subject to
one modification. We Cl[?:rli\ﬁ_yllﬁ]la]t' pursuant to section
69.3(e)(3) of the rules, a LEC required to
leave the NECA interstate tariff (which includes both
switched and special access services) because it has met
the access stimulation definition must file its own tariff

for both interstate switched and special access services.
[FN1142]

683. We also adopt a revision to the proposed rule sim-
ilar to a suggestion by the Louisiana Small Carrier
Committee, which recommends that rate-of-return carri-
ers be given an opportunity to show that they are in
compliance with the Commission's rules before being
required to file a revised tariff. Accordingly,
we conclude that if a carrier sharing access revenues
terminates its access revenue sharing agreement before
the date on which its revised tariff must be filed, it does
not have to file a revised tariff. We believe that when
sharing agreements are terminated, in most instances
traffic patterns should return to levels that existed prior
to the LEC entering into the access revenue sharing
agreement. This eliminates a burden on such carriers
when there is no ongoing reason for requiring such afil-

ing.

684. Rate of Return Carriers Filing Tariffs Based On
Projected Costs and Demand: Section 61.38. In the
USF/ICC Transformation NPRM, we proposed that a

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



26 F.C.C.R. 17663, 26 FCC Rcd. 17663, 54 Communications Reg. (P&F) 637,

2011 WL 5844975 (F.C.C.)

carrier filing interstate switched access tariffs based on
projected costs and demand pursuant to section 61.38 of
the rules be required to file revised access tariffs within
45 days of commencing access revenue sharing, or
within 45 days of the * 17884 effective date of therule if
the LEC on that date is engaged in access revenue shar-
ing, unless the costs and demand arising from
the new revenue sharing arrangement had been reflected
in its most recent tariff filing. ] We further pro-
posed that payments made by a LEC pursuant to an ac-
cess revenue sharing arrangement should not be in-
cluded as costs in the rate-of-return LEC's interstate
switched access revenue requirement because such pay-
ments have nothing to do with the provision of inter-
state switched access service and are thus not used and
useful in the provision of such servi ce.[FNll46] Thus,
we proposed to clarify prospectively that a rate-
of-return carrier that shares access revenue, provides
other compensation to an access stimulating entity, or
directly provides the stimulating activity, and bundles
those costs with access, is engaging in an unreasonable
practice that violates section 201(b) and the prudent ex-
penditure standard. 147]

685. We adopt the approach proposed in the USF/ICC
Transformation NPRM. Commenters that addressed this
issue support the approach. In particular, we
adopt a rule requiring carriers filing interstate switched
access tariffs based on projected costs and demand pur-
suant to section 61.38 of the rules to file revised access
tariffs within 45 days of commencing access revenue
sharing, or within 45 days of the effective date of the
rule if the LEC on that date was engaged in access rev-
enue sharing, unless the costs and demand
arising from the new access revenue sharing agreement
were reflected in its most recent tariff filing. This tariff
filing requirement provides the carrier with the oppor-
tunity to show, and the Commission to review, any pro-
jected increase in costs, as well asto consider the higher
anticipated demand in setting revised rates. If the access
revenue sharing agreement(s) that required the new tar-
iff filing has been terminated by the time the revised
tariff is required to be filed, we will not require the fil-
ing of arevised tariff, as the proposal would have. A re-
filing in that instance would be unnecessary because the
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original rates will now more likely reflect the cost/
demand relationship of the carrier. If a LEC, however,
subsequently reactivates the same telephone numbersin
connection with a new access revenue sharing agree-
ment, we will presumptively treat that action to be furt-
ive concealment resulting in the loss of deemed lawful
status for the LEC's tariff, as discussed below in con-
junction with the discussion of section 204(a)(3) of the
Act. Thiswill prevent aLEC from entering in-
to a series of access revenue sharing agreements to
avoid the 45-day filing requirement, while benefiting
from the advertising of those telephone numbers used
under previous agreements.

**173 *17885 686. We also adopt the proposal that
payments made by a LEC pursuant to an access revenue
sharing agreement are not properly included as costs in
the rate-of-return LEC's interstate switched access rev-
enue requirement. This proposal received broad support
in the record. 51]

687. We decline to adopt either of two suggested altern-
ative pricing proposals for section 61.38 LECs. First,
several parties suggested allowing a rate-of-return carri-
er filing a tariff based on projected costs and demand
pursuant to section 61.38 to file a rate of $0.0007, rather
than requiring it to make a new cost showing.[FNllsz]
Second, other parties proposed that a section 61.38 car-
rier be alowed to benchmark to the BOC rate in the
state since that rate is just and reasonable.[FN1153] An
established ratemaking procedure for section 61.38
LECs aready exists. No party has demonstrated why
either of the proposed rates would be preferable to the
rates developed under existing ratemaking procedures.
Thus, the rule we adopt will require section 61.38 carri-
ers to set their rates based on projected costs and de-
mand data. FN1154]

688. Competitive LECs. In the USF/ICC Transforma-
tion NPRM, we proposed that when a competitive LEC
is engaged in access stimulation, it would be required to
benchmark its interstate switched access rates to the rate
of the BOC in the state in which the competitive LEC
operates, or the independent incumbent LEC with the
largest number of access lines in the state if there is no
BOC in the state, and if the competitive LEC is not
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already benchmarking to that carrier's raIe.[FN1155]

Under the proposal, a competitive LEC would have to
file arevised tariff within 45 days of engaging in access
stimulation, or within 45 days of the effective date of
the rule if it currently engages in access stimulation.
[FN1156]

689. After reviewing the record, we adopt our proposal
with one modification to ensure that the LEC refiles at a
rate no higher than the lowest rate of a price cap LEC in
the state. In so doing, we conclude that neither the
switched access rate of the rate-of-return LEC in whose
territory the competitive LEC is ogerating nor the rate
used in the rural exemption[':N11 U iS an appropriate
benchmark when the competitive LEC meets the access
stimulation definition. In those instances, the access
stimulator's traffic vastly exceeds the volume of traffic
of the incumbent LEC to whom the access stimulator is
currently benchmarking. Thus, the competit-
ive LEC's traffic volumes no longer operationally
*17886 resemble the carrier's traffic volumes whose
rates it had been benchmarking because of the signific-
ant increase in interstate switched access traffic associ-
ated with access stimulation.[ % Instead, the ac-
cess stimulating LEC's traffic volumes_are more like
those of the price cap LEC in the state,[FN1160] and it
is therefore appropriate and reasonable for the access
stimulating LEC to benchmark to the price cap LEC.
[FN1161]

**174 690. Although many parties support using the
switched access rates of the BOC in the state, or the
rates of the[l gl\?f’ie i2r]1dependent LEC in the state if there
is no BOC, as we proposed, we conclude that
the lowest interstate switched access rate of a price cap
LEC in the state is the rate to which a competitive LEC
must benchmark if it meets the definition. 3l
Generally, the BOC will have the lowest interstate
switched access rates. However, the record reveals that
in California, Pacific Bell's interstate switched access
rates are higher than those of other price cap LECs in
the state, as well as being higher than the interstate
switched access rates of price cap LECs in other states.
Benchmarking to the lowest price cap LEC interstate
switched access rate in the state will reduce rate vari-
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ance among states and will significantly reduce the rates
charged by competitive LECs engaging in access stimu-
lation, even if it does no%ﬁlnfllrgzﬁ eliminate the potential
for access stimulation.[ However, should the
traffic volumes of a competitive LEC that meets the ac-
cess stimulation definition substantially exceed the
traffic volumes of the price cap LEC to which it bench-
marks, we may reevaluate the appropriateness of the
competitive LEC's rates and may evaluate whether any
further reductions in rates is warranted. In addition, we
believe the reforms we adopt elsewhere in this Order
will, over time, further reduce intercarrier payments and
the incentives for this type of arbitrage.

691. We require a competitive LEC to file arevised in-
terstate switched access tariff within 45 days of meeting
the definition, or within 45 days of the effective date of
theruleif on that date it meets the definition. A compet-
itive LEC whose rates are already at or below the rate to
which they would have to benchmark in the refiled tar-
iff will not be required to make a tariff filing.

*17887 692. We will not adopt a benchmarking rate of
$0.0007 in instances when the definition is met, as is
suggested by a few parties. 5 The $0.0007 rate
originated as a negotiated rate in reciprocal compensa-
tion arrangements for 1SP-bound traffic, and thereisin-
sufficient evidence to justify abandoning competitive
LEC benchmarking entirely. Nor will we immediately
.[E\Eﬁli/m%i]ll-and-keep, as some parties have urged.
We adopt a bill-and-keep methodology for in-
tercarrier compensation below, but decline to mandate a
flash cut to bill-and-keep here. Additionally, we reject
the suggestion that we detariff competitive LEC access
fpﬁ%fg%]f they meet the access stimulation definition.
Our benchmarking approach addresses access
stimulation within the parameters of the existing access
charge regulatory structure. We expect that the ap-
proach we adopt will reduce the effects of access stimu-
lation significantly, and the intercarrier compensation
reforms we adopt should resolve remaining concerns.

693. A few parties encourage the Commission to require
high volume access tariffs (HVATSs) for competitive
LECs.[ These tariffs reduce rates as volumes
increase and, as suggested by some parties, would

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



26 F.C.C.R. 17663, 26 FCC Rcd. 17663, 54 Communications Reg. (P&F) 637,

2011 WL 5844975 (F.C.C.)

provide a transition from today's interstate switched ac-
cess rates to the benchmarked rate over two years.
[FN1169)] Under our benchmarking approach, if a com-
petitive LEC meets the definition, its rates must be re-
vised so that such rates are at or below the benchmark
rate, unless they are already at those levels. A trans-
itional HVAT that had one or more rates that exceeded
the benchmark rate would not be in compliance with the
benchmarking requirement adopted herein. Proponents
of a transitional HVAT have not established why a
transition is required or even appropriate, particularly
considering the high traffic volumes associated with ac-
cess stimulation. A competitive LEC that met the defin-
ition could, of course, filean HVAT if all of theratesin
the tariff are below the benchmark rate.

**175 694. We also decline to require or allow compet-
itive LECs to use the “settlements specified in the ex-
tended_ average schedules published by NECA”

[FN1170] or the NECA rate band 1 local switching rate,
[FN1171] or to permit a competitive LEC to use section
61.38 procedures to establish its interstate switched ac-
cess rates if the price cap LEC rates would not ad-
equately compensate the competitive LEC.[FN1172]
We maintain the benchmarking approach to the regula-
tion of the rates of competitive LECs. The average
schedules published by NECA are inadequate for this
purpose. The schedules are constrained by the charac-
teristics of the carriers included in their samples, which
likely do not include any rate-of-return LECs engaging
in access stimulation. Thus, NASUCA has not shown
that the average schedules would be a reasonable ap-
proach for establishing a rate to which competitive
LECs could benchmark. There is insufficient evidence
in the record that abandoning the benchmarking ap-
proach for competitive LEC tariffs and compelling com-
petitive LECs to comply with 61.38 rules is necessary to
address concerns regarding *17888 access stimulation,
particularly considering the burden that would be im-
posed on competitive LECs to start maintaining regulat-
ory accounting records. Instead, we believe it is more
appropriate to retain the benchmarking rule but revise it
to ensure that the competitive LEC benchmarks to the
price cap LEC with the lowest rate in the state, a rate
which is likely most consistent with the volume of
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traffic of an access stimulating LEC.

695. Section 204(a)(3) (“ Deemed Lawful”) Considera-
tions. In the USF/ICC Transformation NPRM, we pro-
posed that LECs that meet the revenue sharing defini-
tion be required to file revised tariffs on not less than 16
days notice. We further proposed that if a
LEC failed to comply with the tariffing requirements,
we would find such a practice to be an effort to conceal
its noncompliance with the substantive rules that woul