BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Director of the Manufactured )
Housing and Modular Units Program )
of the Public Service Commission, )
)
Complainant, )
)
V. ) Case No. M C-2004-0079
)
Amega Sales, Inc., )
)
Respondent. )

RESPONDENT'SREPLY BRIEF

COMES NOW Respondent, by and through Respondent's undersigned counsel, and respectfully
submits this Reply Brief to the Missouri Public Service Commission.

|. Introductory Statement

The Respondent's initid brief in this matter contained arguments concerning both the facts of this
case and the law governing thiscase. The Complainant'sinitid brief, however, focused dmost exdusively
onthe factua aspects of this case and argued very little concerning the lega issues before the Commission.
Therefore, becausethisisareply brief, this briefwill focus primarily on thefactua issues and thefact based
arguments contained in the Complainant'sinitid brief.

Il1. Reply to Complainant's Fact -Based Arguments

A. Burden of Proof.
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The Respondent reminds the Commisson that the burden of proof in this case is on the
Complainant. It appearsthat thereis a disagreement over the precise burden of proof (i.e., whether the
Complainant is required to prove the Complainant's case beyond a reasonable doubt, as Respondent
contends, or whether the Complainant merdy must prove the Complainant's case by a preponderance of
the evidence). However, there can be no doubt, disagreement or argument that the burdento prove each
eement of the Complainant's case is on the Complainant. It is not up to the Respondent to prove any
affirmative facts

Because the burden of proof inthis case ondl issuesis onthe Complainant, the Commissionshould
disregard dl portions of the Complainant's brief inwhichthe Complainant suggests that the Respondent is
somehow at fault for failing to come forthwithcertain evidence. Thosetypesof suggestionsare mideading
and disngenuous. For example, on pages 17 and 18 of the Complainant'sinitid brief, the Complainant
faults the Respondent for not producing any documentation concerning the terms of the agreement
concerning the sde of the Higginbotham Home. It was suggested in that part of the brief thet the failure
by the Respondent to produce those documents somehow putsthe Respondent at “fault” inthiscase. That
is amply incorrect. To take that postion is irresponsible because the burden of proof to prove the
Complainant's case and dl eements thereof is on the Complainant.

B. The Complainant appearsto have conceded that A & G Commercid Trucking, Inc. wasthe actual
Hler of the Higginbotham Home.

The Complainant'sinitia brief in this case speaks volumes because of what it does not say on a
critical point. There appears to be no argument in the Complainant'sinitia brief with the position that A

& G Commercid Trucking, Inc. ("A & G'") was the actuad seller of the Higginbotham Home to the
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Higginbothams. Nowhere in the Complainant'sinitid brief isit digouted thet the Higginbotham Home was
actualy sold to Mr. and Mrs. Higginbotham by A & G and not by Respondent.

This redly should come as no surprise to the Commisson. The reason that the Complainant
appears to have abandoned the argument that Respondent was the sdller of the home is that there Smply
was not any evidence, direct or circumgtantid, that Respondent was the seller of the HigginbothamHome.
All of the evidencewas that A & G wasthe entity that sold the Higginbotham Home to the Higginbothams.

Complainant appears to have conceded this point. As a result, this issue should no longer be
conddered a disputed issuein this case.

C. The Complaint in this case does not dlege that Respondent offered the Higginbotham Home for
sdle and does not seek afinding that the Higainbotham Home was offered for sde

A far reading of the Complaint inthis case leads firmly to the conclus onthat the Complainant never
aleged that the Higginbotham Home was " offered" for sde inviolationof the law. The Complaint does not
seek afinding from the Commission that the Higginbotham Home was offered for sde in violaion of the
law. Infact, the last paragraph of the Complaint specificaly requests that the Commission find thet the
Respondent "sold a manufactured home to Don Higginbotham™ in violation of several provisons of law.
The Complainant does not request or seek any finding that the home was offered for sde.

Now, however, the Complanant appears to be trying to change the Complainant's pleadings and
goparently is asking the Commissionto find that the HigginbothamHome was offered for sde (See pages
20 and 22 of the Complainant'sinitia brief). Respondent objectsto this attempt. Respondent objectsto
any atempt by the Complainant, express or implied, to seek to amend or modify the Complainant's

pleadingsin this case.
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The Complanant hasapparently redizedthat the Complainant failedto prove that the Higginbotham
Home was sold by Respondent. Now, in an attempt to rescue his case, the Compla nant apparently wants
the Commission to find that a home was "offered” for sde to the Higginbothams in violation of the law.

The Complaint in this casedid not fairly put the Respondent on notice that the issue of whether or
not a home was offered for sde was in dispute in this case. The case was not tried on that basis. The
Complainant's dlegaions were only that the Respondent actually sold the Higginbotham Home.
Accordingly, the Complanant's attempts to modify the Complainant's pleadings as the Complainant is
goparently trying to do should fall.

D. The testimony of Lynn Hanks does nothing to prove any aspects of Complainant's case.

In the Complainant's brief, Complainant argues that the testimony of Lynn Hanks was somehow
relevant and somehow advanced the Complainant'scase. Respondent disagrees. Firdt, thetestimony from
Mr. Hankswas that on May 21, 2002, he wasto performthe firg part of an appraisal without evenseaing
the home that the Higginbothams were attempting to purchase. He testified that on May 21, 2002, the
Form 500 that was admitted into evidence as Exhibit 1 was faxed to him. He did not testify that he saw
the home on May 21, 2002. If thisinitid appraisa wasdone by Mr. Hanks without having even seen the
home, it proves nathing other than what the Respondent is arguing. In May of 2002, Mr. and Mrs.
Higginbothamwere interested in purchasing anew home and had, apparently, Sgnedacontract to purchase
anew home. The undisputed testimony presented at the hearing, primarily from Greg Deline, was that
shortly theresfter, the Higginbothams credit problems came to light, which meant that they could not and
did not qudify for the purchase of the new home that they wanted to purchase. It was after that (and after

May 21, 2002) that the Higginbothams necessarily had to change ther focus and settled uponaused home
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whichthey ultimatdy purchased. In other words, the new home transaction represented by Exhibit 1 (the
Form 500) which described a different home than the home the Higginbothams purchased never came to
fruition because of the Higginbothams credit problems.

Second, the Complanant'sinitid brief erroneoudy stated on page 8 that on August 14, 2002, Mr.
Hanks made a"secondary ingpection” of the home. That isnot the case and that is not what the evidence
stated. The evidence was that Mr. Hanks did not even see the home for the firgt time until August of 2002
a the very earlies. The Complainant's brief on page 8 suggests that Mr. Hanks had made a prior
ingpection of the actual home before August 14, 2002, which is not the case and was not supported by the
evidence.

E. The credible evidence was that the Higginbothams initidly wanted to purchaseanew manufactured
home, but after their credit problems came to light they could only qudify for aused home.

On this point, the Complainant takes a smple, straightforward point about which there was very
little disputed testimony and attempts to twigt it into something sSnister or suspicious.

Both Mr. Higginbotham and Mr. DelLine testified that the Higginbothams initidly wanted to
purchase a new manufactured home. There was no dispute in the evidence on that point. Thet fact is
further evidence that the Form 500 in evidence as Exhibit 1 wasfor ahome other than the used home that
the Higginbothams ultimatdy purchased and that the Form 500 was actudly for a new home which the
Higginbothams wanted to purchase.

Mr. Deline became persondly involved inthe Higginbothamtransactionwhenthe credit problems
of the Higginbothams became apparent. Used homes do not cost as much as new homes. A customer

does not have to borrow as much money to purchase a used home as the customer would to purchase a
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new home. After these developments occurred, Mr. Deline began discussing the used Higginbotham
Home with the Higginbothams, and ultimately they purchased that home.

The sequence of eventswhichthe Complainant imaginesoccurred as described on page 16 of the
Complainant's brief isfiction. That version is not supported by the evidence. What is supported by the
evidenceisthat it became apparent to the Higginbothamsthat they could not afford anew home. Thenthey
looked at used homes and settled on the home that they actualy purchased.  The Complainant's
argument on pages 15 and 16 of his initid brief conssts of nothing but speculation and conjecture.
Certainly the Commission is alowed to congder reasonable inferences from the evidence, but the guess

work which Complainant engagesin hisinitid brief cannot be called a collection of reasonable inferences.

F. Purchase price and sdes taxes with respect to the Higainbotham Home.

On pages 18 through 20 of the Complainant'sinitid brief, the Complainant again manipulates the
evidence and suggests unreasonable inferences that the Commission should draw from the evidence
concerning the purchase price paid by the Higginbothams for the Higginbotham Home,

It was uncontroverted that the Higginbothams paid $38,321.63 for the Higginbotham Home.
Apparently, the Complainant does not dispute thet.

The testimony from Mr. Deline was tha in the summer of 2002, the Higginbothams paid
$40,900.00 to A & G. When the dipulation of settlement was entered into in March of 2003, the
Higginbothams received a credit for $2,578.37, which resulted in the Higginbothams paying a net of
$38,321.63 for the Higginbotham Home. Mr. Deline testified that he dlowed the $2,578.37 refund to

be characterized as a sdes tax refund as a matter of expediency.
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Should Mr. Deline have referred to the refund as a sdes tax refund if that was not the case?
Probably not. Mr. Delinewasvery candid with the Commisson onthispoint in histestimony. The bottom
line, however, isthat the Higginbothams paid afair price and a reasonable price for what they purchased
and that the purchase price of $38,321.63 was arrived at by negotiationand through a reasonable method.

The Complanant'sbrief on pages 19 and 20 suggests that the numberswere being manipulated by
the Respondent. There is asolutely no factua basis for that argument. First, the Complainant states
without diting any authority in the record whatsoever that the sales taxes on a manufactured home being
purchased for $66,478.37 would be $2,578.37. The Complainant pointsto no authority inthe record for
that assertion because there is no such authority. That was smply not part of the evidence,

Next, the Complainant suggeststhat there is something sinister about the fact that $40,900.00 less
$2,578.37 equds $38,321.63. Thereisnothing sinister or odd about thiswhatsoever. That isexactly what
the parties intended. The Higginbothams paid $40,900.00 previoudy. They were given a credit of
$2,578.37, which meant that the "bottomline" interms of the pricethat the Higginbothams paidto A & G
for the Higginbotham Home was $38,321.63.

Complainant is guilty of suggesting wrongdoing on the part of Respondent when there was none.
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G. Mr. Higainbotham condlusively tedtified that the Higainbotham Home was not a new home,

The Complainant mideads the Commisson on page 10 of the Complainant's brief in which the
Complainant states (without citing any authority in the record) that Mr. Higginbotham stated that he
purchased a"new" manufactured home from Respondent on May 2, 2002.

Fortunately, there is a record to rdy on. Mr. Higginbotham was asked about this during his
testimony before the Commisson. He testified clearly and unequivocdly that the home that he purchased
was aused home (Tr. 222-23).

The Respondent cannot imagine any clearer testimony on this point. The Complainant'sincorrect
and mideading assertions should be disregarded.

H. Despite the Complai nant's assartions, Exhibit 1 does not describe or relate to the Higginbotham
Home.

Thereis no questionthat Exhibit 1 onitsface does not describe the Higginbotham Home. It does
not list any serid number. 1t describesamode year 2001 home, and the Higginbotham Home is a modd
year 2000 home. Both the modd year and the serid number of the Higginbotham Home were clearly
ascertainablein May of 2002, and the omissionof thoseindicators onthe Form 500 strongly suggeststhat
the Form 500 describes a different home,

The purchase price shown on the Form 500 is nowhere close to the purchase price that was
actudly paid by the Higginbothams. The Form 500 overstates the purchase pricetha the Higginbothams

actudly paid by afactor of amogt two.
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Mr. Higginbotham tedtified that the Form 500 does not describe the home that he actualy
purchased (Tr. 229).

Complainant attempts to argue circumstantiadly that the Form 500 describes the Higginbotham
Home. Respondent submitsthat no circumstantial evidence or argument is necessary because the express
terms of that document clearly refer to another home.

l. The Complainant's brief makes no mention of the presence or absence of a Public Service
Commisson sed on the Higainbotham Home,

The Respondent pointed out on pages 9 through 10 and 18 through 20 of itsinitid brief that the
Complainant falled to prove the absence of a "sed" on the Higginbotham Home, which is a necessary
element to success in the Complainant's case.

Again, Section 700.010(13) RSMo. contains the statutory definition of a"sed" whichis.

"Sed", adevice, labe or indgniaissued by the public service commisson,
U.S. Department of Housing and Urban Development, or itsagent, to be
displayed on the exterior of the manufactured home, or modular unit to
evidence compliance with the code.

This definition dearly provides that the requirement of "sed" canbe satisfied by afixinga "device,
labe or indgnid'issued by the Commissionor by the U.S. Department of Housing and Urban Devel opment
on amanufactured home.

One of the man problems with the Complainant's case now before the Commisson is that the
Complainant did not offer any evidence about the absence of a Public Service Commission sed on the

manufactured home inquestion. There smply is no way and no basis for the Commissionto concludethat

the Higginbotham Home lacked a Public Service Commission sed. There was no evidence on thet point.
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Any finding that the Commission would make that such a sedl was not present on the home would not be
supported by the evidence.

The Complanant had no choice but to avoid thisissue in the Complainant's initia brief because it
isalodng issuefor the Complainant. Again, the absence of any mention of thisissuein the Complanant's
brief speaks volumes about the weakness of the Complainant's case.

J. The Higainbothams are satisfied with the transaction in dl respects, and there is no consumer in
need of protection or restitution in this case.

One of the most important facts that was introduced into evidence in this case (and a fact that
cannot be disputed by the Complainant) is that the consumersin this case, the Higginbothams, were and
are abolutely satisfied with the transaction in issue before the Commisson now. Their tesimony made it
abundantly clear that they have no disputes with Respondent or A & G on any matter. Both Mr.
Higginbotham's live testimony at the hearing and the deposition testimony of Mr. Higginbothamand Mrs.
Higginbotham clearly and conclusively demondtrated that they are fully satisfied.

Thereisno consumer or group of consumersin this case who need any protection or restitution.
The following questioncanfarly be raised inthis case: if Respondent or A & G had done something wrong,
why did Mr. and Mrs. Higginbotham clearly state that they were satisfied and saw no reasonfor thisaction
to be brought against Respondent? The answer issmply that neither Respondent nor A & G did anything

wrong in this case,
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[11. Conclusion
For the reasons stated in the Respondent's initid brief and in this Reply Brief, the Commission
should make a finding for Respondent and againgt Complainant on the Complainant's Complaint in this

case.

/s Thomas M. Harrison

Thomas M. Harrison, Missouri Bar Number: 36617
VAN MATRE AND HARRISON, P.C.

1103 East Broadway, Suite 101

P.O. Box 1017

Columbia, MO 65205

Telephone: (573) 874-7777

Telecopier: (573) 875-0017

tom@vanmatre.com

Attorneys for Respondent

The undersigned certifies that a complete and conformed copy
of the foregoing document was mailed to each attorney who
represents any party to the foregoing action, by U.S. Mail,
postage prepaid in the proper amount, a sad attorney's
business address on the July 22, 2004.

/s Thomas M. Harrison
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