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Amended Staff Response to BPS Suggestions In Opposition To

Staff Motion To File An Excessive Earnings Complaint

COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and states the following:

1.
On June 3, 2002, the Staff filed a Response to BPS’s Suggestions In Opposition to Staff’s Motion for Commission Authority to File an Excessive Earnings Complaint (Response).

2.
After June 3, 2002, Staff Counsel had an opportunity to review Judge Brown’s Revised Findings of Fact and Conclusions of Law and Judgment entered in Cole County Circuit Court, Case Numbers CV197-1759CC and CV197-1810CC (Conclusions). These Conclusions have been labeled Appendix A, attached hereto and incorporated by reference.

3.
Staff wishes to amend its original Response by adding these judicial findings to its original Response to the Suggestions in Opposition filed by the BPS Telephone Company (BPS) on May 24, 2002.

4.
4 CSR 240-2.080(20) provides that any pleading may be amended within ten (10) days of filing, unless a responsive pleading has already been filed, or at any time, by leave of the Commission.

5.
This amendment is being presented within 10 days of the filing of the original Staff Response, and, BPS has not filed a responsive pleading as of yet, in connection with the original Staff Response.  Therefore, the amendment of Staff’s original Response is permissible under the rule cited above without leave of the Commission.

6.
The Cole County case numbers cited in paragraph 2 above, were connected with a judicial review of the Commission’s decision in TO-97-397.  This case was, of course, the Southwestern Bell Price Cap Regulation Case.  BPS uses this case at length in its Suggestions to oppose Staff’s Motion for Authority to File an Excessive Earnings Complaint.

7.
Staff believes that several of Judge Brown’s Conclusions are noteworthy in relation to the arguments presented by the Staff in this particular case.  At page six (6), paragraph 8 of the Conclusions, the Court makes the following conclusion of law:

There is doubt that the competition envisioned by Section 392.245 will be met by the competition provided by a single reseller of telecommunications services, although Section 392.245.2 does not specify that any designated level of competition be obtained before price cap regulation is applied. (emphasis added)

8.
The Staff would respectfully remind the Commission that BPS is basing the validity of its price cap election on the existence of a solitary, pre-paid reseller in its service area (Missouri State Discount Telephone Company).

9.
At page six (6), paragraph 9 of the Conclusions Judge Brown makes the following conclusion of law:

Although Section 392.245.2 does not specifically state that competition must be by a company providing service through its own facilities, it is a possible interpretation when read in association with Section 392.450 where a reseller is distinguished from a company that utilizes its own facilities to provide basic local exchange telecommunications service. (emphasis added)

10.
The Staff is, in fact, arguing this very point.  In essence, that there are statutory distinctions that justify excluding resellers as a legitimate basis for price cap election status.

WHEREFORE, the Staff respectfully amends its original Response to BPS’s Suggestions in Opposition to Staff’s Motion for Commission Authority to File an Excessive Earnings Complaint with the addition of the foregoing information.
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