BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In The Matter of the Application of Aquila,
)

Inc. for Specific Confirmation or, in the
)

Alternative, Issuance of a Certificate of
)

Convenience and Necessity Authorizing
)

it to Construct, Install, Own, Operate,
)
Case No. EA-2005-0248

Control, Manage, and Maintain a

)

Combustion Turbine Electric Generating
)

Station and Associated Electric

)

Transmission Substations in


)

Unincorporated Areas of Cass County,
)

Missouri Near the Town of Peculiar.

)

APPLICATION FOR REHEARING


COMES NOW Stopaquila.org (Stopaquila), by and through its attorneys, and pursuant to RSMo. 386.504 and 4 CSR 240-2.160 moves and applies for rehearing of the Commission’s Order Clarifying Prior Certificates of Convenience and Necessity (the “Order”).  As suggestions in support, Stopaquila.org states:

I. The Commission has failed to afford due process to the parties by its actions.

The hearing in this matter began on March 28, 2005 and continued on March 29th.  At the beginning of the hearing, Stopaquila was asked by the Commission how many witnesses it would like to present.  Stopaquila indicated that about four (4) witnesses would be presented by Stopaquila, but that because Stopaquila was responding to the case put on by Aquila, it was difficult to say.

As it turned out, the Commission failed to allow Stopaquila or anyone else other than  Aquila to present witnesses.  The hearing was cancelled by the Commission during the presentment of evidence by Aquila.  In fact, the hearing was cancelled by the Commission before the attorney for Cass County even finished her cross-examination of one of Aquila’s witnesses.  Accordingly, the Commission did not allow Stopaquila, Cass County, the Office of General Counsel or the Office of Public Counsel to present any witnesses.

This is an obvious denial of due process.

It should also be noted that one of the Commissioners had asked the parties to present certain evidence and to address certain issues, including the health issues and the conduct of Aquila.  As the Commission terminated the hearing before Stopaquila and others could present evidence, these parties could not respond to the Commissioner’s request.

The Commission only heard one side of the case, and did not even finish hearing one side.  

II. The Commission’s Purported Clarification of Certificates is Contrary to a Decision of the Circuit Court.

In his judgment, Circuit Judge Dandurand, Cass County, found that Aquila must obtain a specific authorization in its CNN, and that it had not.  The Public Service Commission contradicts the Judge by its April 7, 2005, Order by saying that in the prior certificates, issued many decades ago, the PSC had, in fact, given specific authorization to Aquila or its predecessor.  The PSC does not have the authority to disagree with the judgment of a Circuit Court.

III. The Commission Has Misinterpreted The Prior Certificates.

The certificates supposedly clarified by the Commission were issued in 1921, 1922, 1938 and 1950.  It simply cannot be said that in these certificates or orders issued over 50 years ago the PSC specifically authorized Aquila to build a power plant on South Harper Road, approximately 2-3 miles southwest of  Peculiar, Missouri.  Yet, that appears to be what the April 7 Order would indicate.  This is not a clarification.  This is a fantasy.
IV. The Commission has expanded prior certificates beyond the relief applied for in those prior proceedings. 

The procedure has been that an applicant applies for a certificate, and the Commission assesses the matter and if it determines all requirements are met it may issue a certificate based on what the applicant requested.  That has been thrown out the window by this Order.  In the applications filed prior to the decades old certificates, Aquila did not ask for authority to build this plant on South Harper Road.  We fear that what the Commission has now done is to discard this rule.  Hereafter, even if an applicant did not apply for a certain authority, if it receives a certificate, the Commission may go back decades later and “clarify” in order to allow the applicant to do what it later decides to do.  

V. The Commission Has Attempted to Enlarge Upon Aquila’s Franchise in Cass County.

In his Judgment, Judge Dandurand stated that Aquila must first have a franchise from Cass County to build a power plant, and that it does not.  As set out in RSMo. 393.170, and in the case law, in order to build a power plant, an applicant must first show to the Commission that it has a franchise from the local authority that permits such.  It has been adjudicated that Aquila does not have a franchise that would permit it to build a power plant in Cass.   Under RSMo. 393.190 and the case law, the Commission cannot enlarge upon the rights given by the franchise.  See prior briefs for citations to case law, which we incorporate herein by reference.
In the case law, the courts have made it clear that the Commission cannot enlarge upon a local franchise.  Therefore, the Commission, in its April 7, 2005 Order, has unlawfully attempted to enlarge upon the franchise, which only permits Aquila to put in transmission lines in Cass County.  Additionally, by enlarging upon the franchise, the Commission runs afoul of the decision of Judge Dandurand, who found that the franchise did not authorize this.

If in fact the order is meant to say that Aquila can build the plant in Cass County without a franchise from Cass that allows it, then the order is in error.

VI. The PSC Ruling is Contrary to Harline.

In State ex rel_Harline v. Public Service Commission, 343 SW 2d 177, the Court of Appeals for the Western District stated that the 1938 certificate permitted Aquila (or its predecessor) the authority to serve a territory, “not to build a plant.”  The Court of Appeals determined that this certificate was an area certificate, and was not a certificate that authorized Aquila to build a plant.  


In oral arguments before the Court of Appeals yesterday, counsel for Aquila described its certificate as an “area certificate.”  
Somehow, the Commission misconstrues the language in Harline and asserts that under Harline that this very same 1938 certificate authorizes Aquila to build a plant.  The Commission not only, contrary to what Harline said, concluded that the 1938 certificate authorizes Aquila to build a plant, it seems to also somehow read that decades old area certificate to be a “specific” authorization to build a power plant on South Harper Road, approximately 2-3 miles southwest of Peculiar.  The Commission contradicts both Judge Dandurand and Harline. 
VII. The Decision of the PSC Should be Modified to Make It Clear That It is Not Addressing the Location of A Power Plant, But Only Is Referring to Regulatory Power.

As the Office of Public Counsel indicated in its well written brief filed in March 2005, the Commission does not address the location of facilities and does not interfere with local zoning and land use issues.  Rather, as the Office of Public Counsel correctly points out, the only thing that the Commission can state is that Aquila has all of the regulatory authority that the PSC can grant.  

We dispute that, as we believe the authority of the PSC is constrained by the court decisions and the facts, but in any event our point is that even if the Commission were to address this matter, the most that the Commission could say is that Aquila has received all the authority that the PSC can give.


Attached to the application of Aquila, as Exhibit 1, is a letter from the Public Service Commission to Nanette Trout, in which the PSC states that it does not tell public utilities where to not build a power plant.  The testimony of Warren Wood at the trial in Cass County was the same; that is, that the PSC does not tell utilities where to locate a power plant.  If the PSC had permitted the hearing before it to continue, the parties would have presented evidence that the PSC does not tell utilities where to build power plants or where to not build power plants.  The point is, if the PSC ever involved itself with determining the exact location of power plants, it long ago decided that it was not going to get involved in such issues again.  The PSC long ago decided that the question of location of such facilities is a matter for the local authorities, not for the PSC.   

One interpretation of the April 7 order that we have heard is that all the order means is that the Commission has simply given all the regulatory authority to Aquila that it can give, and it will not decide the location of the power plant.   If this is what the Commission meant, it should clarify, because the issue is so important.

At minimum, the PSC should modify its April 7, 2005 Order to state specifically:

A. The PSC does not tell public utilities where to build or where not to build power plants;

B. Whether or not it ever exercised such authority, for the last few decades the PSC has had the policy of not injecting itself into the question of where a power plant shall be located;

C. The PSC will adhere to this policy of not not injecting itself into the question of where a power plant shall be located;

D. Since the PSC will not tell public utilities where to build or not build a power plant, the PSC cannot and will not give “specific authorization” to a public utility to build a power plant at a specific location; and
E. The PSC will not interfere with county or city land-use or zoning decisions involving power plants, or tell the counties or the cities where a power plant should be built, but leave all questions involving such to local government.

Aquila no doubt will attempt to argue that the April 7 order is a specific order that says it can build its power plant at the particular location on South Harper Road.    Obviously, such an interpretation would be wrong under the law.  However, because the issues are so important, the Commission should clarify as requested above.

VIII. The order contradicts In the matter of Missouri Power & Light Company if it is interpreted to mean that Aquila can build the plant without first getting consent from the County.

As the PSC itself said in the matter of Missouri Power & Light Company, 1973 WL 29307 (Mo. PSC( 18 Mo. PSC (NS) 116 (1973), the PSC requires that an applicant, who wants to build a plant, must, before it begins construction, demonstrate to the PSC that it has complied with all local requirements.  The April 7, 2005 Order violates the principles set out in Missouri Power & Light, supra, if it is interpreted to mean that Aquila can build this plant without consent from the County and without complying with all local requirements.  The Commission should clarify by saying that the utility must first comply with all local requirements before beginning to build a power plant.

IX. Incorporation By Reference of Arguments.

Stopaquila incorporates by reference the arguments made by Cass County and its Application for Rehearing, filed on April 13, 2005.  Stopaquila agrees with all of the arguments made therein.
WHEREFORE, Stopaquila.org requests that the Commission set aside its April 7, 2005 Order and grant a rehearing.
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Attorney for Intervenor Stopaquila.org
I certify on this 15st day of April, 2005, a true copy of the above was sent by e-mail to Paul Boudreau at paulb@brydonlaw.com ; Dan Joyce at D.Joyce@psc.mo.gov; Office of General Counsel at gencounsel@psc.state.mo.us;  Office of Public Counsel at opcservice@ded.state.mo.us;  Debra Moore at dmoore@casscounty.com; Mark Comley at comleym@ncrpc.com.
By____/s/ Gerard D. Eftink
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