IN THE CIRCUIT COURT OF COLE COUNTY

STATE OF MISSOURI, exrel. |
MISSOURI-AMERICAN WATER
COMPANY,

> Relator,

V.

PURLIC SERVICE COMMISSION OF
THE STATE OF MISSOURI,

Respondent. -

STATE OF MISSOURI ex rel. PUBLIC

WATER SUPPLY DISTRICT NO. 1 0OF .
ANDREW COUNTY, PUBLIC WATER SUPPLY
DISTRICT NO. 2 OF ANDREW COUNTY,

)
)
)
by

" PUBLIC WATER SUPPLY DISTRICT NO. 1 OF )
BUCHANAN COUNTY, AND PUBLIC WATER )

SUPPLY DISTRICT NO. 1 OF DEKALB

COUNTY,
 Relators,
V.

PUBLIC SERVICE COMMISSION OF
THE STATE OF MISSOURI,

Respondent.

STATE OF MISSOURI, ex rel,
_CITY OF ST. JOSEPH, '

Relator, -
V.

PUBLIC SERVICE COMMISSION OF
THE STATE OF MISSOUR],

Respondent.
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- APPENDIX B3

STATE OF MISSOURI, ex rel.

. PUBLIC COUNSEL Martha Hogerty, _ g
| j Relatcn;, o ; '
V. | ‘ ; Case No. 00CV325218
PUBLIC SERVICE COMMISSION OF | 3
THE STATE OF MISSOURL, )
- 7.‘Respondent. | | %
ORDER AND JUDGMENT

_ These matters conie before the Court as requests for review of the 1awf1ﬂne's"s and
reasonableness of certain poftions c;f the Report and Order issued by the Respondent, I\ﬁssouﬁ
Public .Service Commission (‘;Commiésioﬁ"), on Aué’ust 31, 2000 in Comnﬁssion Case No. WR— '
| '_ 2000-281. The Court, having reviewéd the record and the briefs presentea aﬁd hé.ving heard the
arguments of ounsel, malkes the following Findings of Fact, Conclusions of Law and Judgment
i. | FINDINGS OF FACT | | |
1.  Respondent Comﬁission is a state administrative ’agency created and establisﬁed
by the Missouri Gene@ As.se;nbly ‘;o regujaie water, sewér, gs;s, electric, telephone and steam
| heaﬁng uti]iﬁes operating within the State of Missouri, pl.;rsuaufto Chapters 386, 392 and 393
. RSMO.(ZOO'O). The Cbmmiésion’s principal office is locatea at 200 Madi*s_dn Street, Jefferson
City, Cole County, Missouri 65101. - |
L2 Relator Mssouﬁ-Améﬁcan Water Company (“MAW ”j isa Mi.ssouri '
corporation duly orgam'.zed and existing under the laws of the State of Missouri with its principal_ |
ofﬁce-and place of businéss located at 535 N. New Ballas Road, St. Louis,. Missouri 63 141.

Y o _ B ‘
MAWC provides water service to the public and, accordingly, is a “water corporation™ and
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bubhc utility” as those terms are defined in sectlon 386.020 (5 8) and (42), RSMo (2000).

3. Relators Public Water Supply Districts Nos. 1 and 2 of Andrcw County, Pubhc
Water Supply District No 1'of DeKalb County, and Public Water Supply District No. 1 of
Buchanan County (“St. Joseph Area Water Districts™) are e_ach political subdivisions of the State
of Missouri. They are pustomers of MAWC and purchase wate‘,r from MAWC for distribution
and resale to their own customers.

4. Relator Clty of St. Joscph, Missourl (“St. Joseph™) is a- pohtlcal subd:mswn
located in Buchanan County, stsoun and receives water service from MAWC,

5. Relator Pubhc Counsel Martha Hogerty (“Public Counscl”) 15 de&gnated by
statute “to fe_present and protect the mtercsts of the pubhc in any proceeding before or appeal |
Srom the public service commission.” Section 386.710.2, RSMo (2000)

6.  In addition to MAWC, the St. Joseph Area Water Districts, St. Joseph and the

Public Coﬁnsal, the Court granted status as Intervenors to the City of Joplin, Missouri (“Joplin™);

~ AG Processing Inc. a Cooperative, Wire Rope Corporation of America, Inc., Frisl;ies Petcare
Division of Nesltle Inc., and the City of Rivérsid_e (“St. Joseph Industrial Intervenors™); and the
Cities of Warrensburg, St. Petérs; O'Fallon, and Weldon S‘pring,: Central Missouri State '
University, Hawker Energy Pro.d}lcté, Harﬁon Industries, I.nc, Stahl Specialty Company and
Swisher Mower and Machine Compaﬁy;. o | |

7. The sﬁbj ect mafteré were initiated by the filing of the foﬂowmg:

Date‘ , o -Case No.
MAWC Petition for Writ of Review - 9/19/2000 . 00CV325014
St. Joseph Area Water Districts o
Petition for Writ of Review - 10/11/2000 - 00CV325196
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Cify of St. Joseph

Petition for Writ of Review - _ | 10/13/2000 . 00CV325206
Public Counsel ' ' : _
Petition for Wit of Review - 10/18/2000 00CV325218

87 - On Jé.nua:y 2, 2001, these matters were consolidated, fof purposes of bﬁcﬁng and
oral argument, with Case No. 00CV325014 designated as the Jead case.

9, Two of the subjects for ﬁhich review is specifically soﬁght concem the
" construction of a new St. J oseph water treatment plant aucai-re‘latcd* facilities (i.e. well field and
‘pipeline) near St, ..Tosep;h, Missouﬁ. The new plant and facilities were cbnsﬁllmted at a total |
project cost of approximately $70 million. | |

10.  MAWC's old treatment plant was located in the flood plain, four miles nortﬁ 6f
the city, adjacent to the mrer Some parts of the structure were over 100 years old, constfuctim_l
having begun on the old plant in 1881. The old plant was modified and renovated nu;m_erbgs
times after 1881. It drew its wa;:er supply from the riir'e; and.v.vms, consequently:, subject to
interference by both high 'water_ and low water.'condiﬁons, wlﬁch conditions had caused the plant
to cf:ase operations for ﬁaultiplé day intervals twice since 1989.

11.  Thenew t_reatmeﬁt plant is Jocated aﬁove the ﬂoqdlpla;in and draws its water from
wells, rather than &irecﬂy from thé I\ﬁssouri River. The wells, whilé close enougja to the
Missouri River thﬁt_they aralrechérged by it, are free from certain'pub.]ic healﬁ; dangers posed by
Tiver water. The new plént ié also largely automated and designed to operate with a minimum
- level of employees pré;ent. | |

12, John Young, P.E., the Vice-Presideﬁt of Engineeﬁng for the Amcricaﬁ Water
Works Service Company, testified in support of thé Company’s claim ﬂiat the construction of tﬁe
new treatment plant and related facilities was reasonéble and necessary, and that the cost‘s, f
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assocxated with the constructxon were prudcnﬂy incuzred.

| 13 | Jim Merciel, P.E., an engineer employed by the Staff of the Con:umssmn, testified
that it would have been imprudent for the Company to renovate the old plant, and also testlﬁed
that the costs associated with the new treatmeot plant and related facilities were prudently
incurred. _

14.  The Office of the Public Counsel presontcd the testimony of Ted Biddy and the

St. Joseph Indusﬁial' Intervenors presenteci:the_ testimony of Dr. Charles D. Morris. Mr. Biddy
. and Dr. Morris both testified 1l:hat it was not necessary to construct a new treatment plaﬁt, and that
the-old plant could have been prudently féno_vated. Mr.. Biddy testified that this could bo
accompl.islhoc.l.at a cos.t of §36.3 onillion. Dr. Morris testified that this could be accoln.lplishedl ata

cost of $40.3 million..
15. Wl.len.tho new plént came on line, the old plant was roﬁed and taken out of
service. I—Iowevel;, despite its age,'the old plant was not fully depreciated. On'fho day fho old St.
- Joseph treatment plant was retired its book value (inxr.esmqent minus depreciation) was | |
$2,832,906. it was additionally estimated that it would o.ost approximately §5 O0,00Q to remove
:the old St. J oseoh plaﬁt from service. ‘ . |
| 16, The new water h‘eaﬁﬁeﬁt plant, which the Cornpa:iy installed m ﬂﬁe St. Joseph
D1stnct after the last previous rate case, cost about $7O million. Other merovements that the
Company mstalled in the other operating districts of the Company aﬁer the last prewous rate.
- case cost about $25 n:ulhon Thns, the new water treatment plant in the St. Joseph D1stnot
consututed the vast majority of thc new pla.nt that the Company installed after its last rate case,
. CONCLUSIONS OFLAW
17.  This Couﬁ bas jurisdiction ond proper vemue fo dotormine whethor the

5
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Commmsmn 3 Re:port and Order in Comm:assmn Case No. WR-2000-281 is both lawful and
reasonable as reqmred by Section 386.510 RSMo (2000) "An order's lawfulness tums on
whether the PSC hgd the statutory authonty to act as it d;d,_" and "Whe:n detemnmg whether the
PSC's order is lawful, the appgllaté courts exercise unrcsn-icted,“indepeﬁden”cljudgn‘lent and must
correct erroneous mterpretatlons of the law." State ex rel Mobzle Home Estates, Inc. v. Publzc
Serv:ce Comm n, 921 S.W.2d 5,9 (Mo App. W.D. 1996). "The reasonableness of the PSC's
order depends on whcther it was supported by competent and substantial ewdence upon the
. whole rccord whether it was arb11rary capncmus or unreasonable; or whether the PSC abused
its discretion." Stare ex rel. Inter-City Beverage Co.T Inc. v. Public Serv. Comm'n, 972 S.W.Zd
397, 401 (Mo. App. WD 1998) | |

' A. - Decision to Construct the St J oseph Treatment Plant and Related Facilities

18. - The Commission found that MAWC’s decision to construct the new plant and
ﬁciliﬁes was prudent. [t statéd that the “management of MAWC did use due d;Jiggnge to
address all relevant factors and iﬁfoxmaﬁon kﬁqwn or availal_:fe to it When it a.;;séssed the
situation ;fmd re:ach_ed the decision to bui}a a new treatment plant and develop a new ground water
source of suppiy i St. J o.seph. Consaquenﬂy, the Commission must conclude that the decision
to build the new plant and related facilities was not imprudent.” (Report and Order p. 45-46).
19. | The Pubhc Counsel attacks the lawfulness and reasonableness of the Report and

Order of the Cormms_smn‘ as it relates to the qucstlon of whether MAWC’s construction of a new
fregﬁnenfc plant and related facilities in the St. J oseph area was p;ﬁdent.

' 20; "~ No party challenged th? C_dﬁpany’s cénstmc_:tion methods, or the procurement
- methods it used in cdnsu:&cﬁng the new watlér tfcatmeﬁt plant, or the reaéonébicness of the |
. amounts that it actually expended in building the new treatment plant at St. Joseph. That is, no
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party claimed that the Company actually carried out the construction in an imprudent manner; 1t
was only claimed that the decision to construct a new water treatment plant, instead of renovating
the old plant, was imprudent.
21, The credibility of a witness's tcstimon:} is for the fact finder to determine. Clark
V. Reeves, 854 ‘S.W.Zd 28 30 (Mo. App. W.D. 1993). Tﬂe assessmént of witnesses’ c1‘-edibi1i'ty is
. 1n1phc1t mn the fact—ﬁndmg process. Old Fortress Vi Myers 453 S.W.2d 692, 695 (Mo. App.
.WD 1970). In this case, the fact-ﬁnder is the Commissmn The cvaluahon of expert testimony
is left fo the Comntussmn, which “may. adopt or reject any or all of any witnesses’ teStunony.
State ex rel. Associated Natural Gas Co.'f._Public Service Coﬁmissian, 706 §.W.2d 870, 880
(Mo. App. W D. 1985) | | |
22. -Commissioners can make ﬁndmgs on the credibility of a witness, even if they
wére not personally _present When the witness tcsﬁﬁ,é;d._ Ferrario v. Baer, 745 S.W.Zd-193, 198‘
~ {Mo. App. W.D. 1987). Comﬁu’ssioners are required, by § 536.080.2 of the Ad;;ninisu‘aﬁve
- Procedure and Reylif;.w Act to cither hear the evidence, rc_ad the full record includiﬁg all the
. evideﬁce or persopally consider the pﬁl;ﬁons of the record cited or .referred to in the ai"gumenté or
brefs. Kraus v. Director af Revenue, 935 S.W.2d 71,73 (1 993) A commissioner who demdes a
 case after rcadmg the full record but without hearmg the e\qdcnce does not violate due process
' -._-Bean V. Missouri Commzsszon on Human Rzghts 913 S.W.2d 419, 423 (Mo. App 1996).
| 23. When 2 utility seeks a rate increase, the burden of proving that costs and expenses‘
were prudently mcm'red is upon the Company. Section 393.150.2, RSMo 2000.
24,  Thereis an initial ﬁfesgmpﬁon, though, ﬁlat monies éxpendcd for in‘vestment in
utility property were prudently incurred. Southwestern Be_ll Tt elq_;hone Co. v. Mi.ssoﬁ-r'f .Publz'c
Sérvicé Commission, 262 U.S. 276, 289; 43I S.Ct. 544 (1923). W'e..yt Ohio Gas Co. v. Public

v
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Utilities _Commisl.sion of Okhio, 254 U.S. 63, 72; 55 S.Ct 316, 321 (1935).
| 25, I—iowevcr, when some paI;icipaﬁf qthcr than the utility creﬁtes_ a ;‘serious doubt™ as
to the prudéﬁce. ;f an expenditure, the utility has the burden-o_f dispeﬁing those doubts énd
proving the guestioned exﬁendih;re to have been Ilarudent.. Anaheim, Riverside, et al. v. Federal
Energy Reguéat'or_j'{ con;mzssfan, 669 F.2d 799, 809.(D.C. Cir. 1981). When substantial evidénce
is introduced by the party against whoﬁ a presumption operates confrovarting the Iﬁresﬁmed fact,
. then its cxisteﬁce' or nonexistence is to be detéxmined from the eﬁdencc, exactly as if no
presumption had ever been operauve in the case. Michler v. Krey Packzng Co 253 S.W.2d 136, ‘
140 (Mo. Banc 1652). | |
. 26. The Commission addresscd the St. Ioseph Industrial Intervenors and Public |

Couﬁ;el’s evidence concerning relative costs in its conclusions. The St. J oseph Industrial
Intervenors’ witness on this issue was Chatles D. Morﬁs, Ph.D. The Public Counsel producad
Mr. Ted Biddy on this issue. The Comrmssmn found “the cost estimates of Mr. Bxddy and Dr
Morris to not be credible” and further found that testimony of Biddy and Morris to “lack
credibility and to be unpersuasive,” Report and Order, p. 44.

27.  The Commission élearly stat;sd its reasons for this conclusioln as follows:

thé Commislsion notes that Mr. Bidd)lr was shown .01.:1 cross —examination to be-

inéXpericnce(i in the dgsign of surface water treatment plants. Both M_r Bi_ddy and "

ﬁr. Morris \.vere shown on cross -examination to ha;ﬂre misunderstood' planning -

and financial documents obtained from tﬁc Com?any thrdugh discovery. Both Mr. -

‘Biddy and Dr. Morris relied on very Iough and prehmmary cost ﬁgures which |

they used as a basis to criticize the far more detaﬂed estimates developcd by

MAWC.
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Report and Order, p. 44,

28. The Com:msswn further noted these items from the cross-examination of Mr.
Biddy and Dr Morris: | |

On cross- -examination, Mr. Biddy admitted that he had never desi gned a
water teahhent plant supplying public drinkin g water from a surface water
source. He had participateri in the 19605 as one of six design engingers, in the
desxgn and constmchon ofa large surface water plant that produced non—potable
water for mdustnal cooling. In 37 years of practlce ﬂ:us was the extent of his |
experience with surface water treatment. He had not smdied the soil condlt;ons at .
the old plant s1te to determme whether or not a levee could be undermined.

- On cross- exammahon., Dr. Moms admitted that hlS figures represented
preliminary cost estimates, based on expenence rather than on detailed design and
engineenng analysis. He adn:utted that any levee or ﬂood—prooﬁng work at the old
plant gite would requlre detailed soil analyses in app arent contradiction to Mr.
Blddy s posmon.

Report and Order, pp. 42-43.

_ ' 29. ~ The Commission acted within its discretion in ﬁndmg that the testimony of Mr. |
Biddy and Dr. Moms was not credible, and that the teshmony of Mr, Young and Mr. Merciel
was crechble See State ex rel. Assoczated Natural Gas v. Publzc Service Commz.s'szan 37 S.W. 3d
287, 294 (Mo.App. 2000) (“Since the testlmony of both experts was properly presented to the
Commiseion, it was up to the Commission to choose between the conflicting evidence presented
as to the propriety of including the co‘st of the storage gas in the new rate caleulations. We wiil

| not seeond—guess that determination.” tCitations omitted)). B |

9



APPENDIX

30. The Comxmssmn determme.d thai the parties Who challenged the Company 5.
dccn;mn fo coustruct the new water treaﬁ;lent plant faﬂed to create a serious doubt as to whether
that t.;Iccision was prudent. The Commission’s decision_ was supported by compctcnt and
‘substantia] evidence on the record as a whole. o
31.  Nonpetheless, the Co.rnmissi‘on' ¢xamined fhe Coﬁpmy’s decision under the
, rcasdnable—care—requjﬁng-dué—d_iligence standard, based on the circumstances that existed at the
time the challenged item occurred, including what the Company ] management knew or should
haye known, and determined that the Company had afﬁlmatively shown that the Compa.ny 8
decision to construct the new water treatment plant was prudent, |
32 The .C(.)mmi‘ssim reasonably determined, based upon ct')mpetént ahd substantial
' evid;;:nce oﬁ the whole fecord that the Compam.(’s decision té construct the new water treatment
| plant at St. Joseph was i:rudcnt. The Comrnissionl’s ruling on th15 issue was _llawful and
reasonable. | |
B.- Al’x.-ematux.'e Retirement |
33. - MAWC alleges.that the Commission erred when it denied MAWC’S recovery of
dcpreéiation ﬁmountﬁ associated with the retirement. of the old St. J ogeph treatment plant because
such denial was unlawfu! and unreasonable in that it_ operates as a confiscation of private
“property and the Commission’s theory of “eﬁoxdhmy suﬁersessiop” is nﬁt supported by
substantial and competent evidence on the record. | o
34 ' Depreciélﬁon_rates for r.m;.emaking purposes are ;et by the Commission, not the
utiﬁty, in an attermpt to match éapitél recovery. with capital consumpﬁt;n. See Re: Dépreciation
25 Mo.P.8.C. (N.S.) 331, 334 (1982). In thls case, the past analysis has proved incorrect and the
depremauon rates have failed to match capital recovery W‘.lth capital consumphon The

10
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“premature reurement” issue in the Commlsswn 5 Report and Order concerned how to address
the undepremated mvcstmcnt for raternakmg purposes in light of the constructlon of the new
treatment plant and related facilities.

35.  TheReport and Order stated that the Commission denied MAWC recovery of
these améunté because “MAWC is permitted a ;‘easonable return only on the value of its assets -
actually d;avoted to public sﬁce” (i.e. because tﬁc old plant is no longer used and useful) and
lbecause 1t deemed the reﬁremmt of the old plant to be an “exiraordjnary éupcrsession” based.
ﬁpoﬁ State ex }'el Czty of St. Louis v. Public Service Com'n of Missowri, 329 Mo. 918, 941, 4_7‘
SW.2d 102, 111 (1931). (Report and Order, p. 52). - |

36. A pubhc utlhty has been found by the Umted States Supreme Court to have a

right to the recovery of deprecmmon gxpense:

‘Broadly speaking, depreciation is the losé, not restored by current _mainte_na.ﬁce,
“which is dueto all the factors causing the ultiznate retirement of the prol;erty. '
These factors embrace wear and tear, decay, inadeqﬁacy, ana ‘obsolescence
Anmlal depreciation is the loss which takes place nayear. In dctenmnmg
" reasonable rates for supplymg pubhc service, it is proper to mclude in the
operatmg expenses that is, in the cost of producmg the service, an allowance for
- consumption of capital in order to maintain the mtegnty of the mvestment in the
. service reudered. :
" Lindheimer v. ﬂlz'nc;is Bell T elepl;one Co., 292 U.S. 151, 167 (1934).
37.  The Missouri Supreme Court has qbnﬁrr'ned this as follows: “A public utility is |
entitled to eamn 2 reas‘onablé: sum for c_Iepreciatioﬁ of iﬁ propérty, inc.ludjng necessary retirements,
7 ordinary obsolescence and.diminishing usefulness Whi‘ch cannot be aﬁcﬂcd by repairs . ...”

11
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| City of St..Louis,. 47 S W.2d at 111.
e Used and Useful V
| 38. A puinc utility receivé:s lb.oth a “rgtum'onf its reésonable invesﬁnénts, as well as a
“reﬁjm of” its reasonable expenses. The Commission’s use of the used énd useful basis for its
decision does not address the “return of” tbis. unrecovered investment.
39, As stated previc;usly, any depreciation reserve deficiency .remaining at the end of

~ the life of plant only remains becausé the Commission’s own deprecia.tion rates have not

. accurately tracked the life of the plant. Allowmg the COIIIII[ISSlO]:I. to then require that such

" amounts wh1ch have been used in the service of the public to be “written off” and not recovered’
1s_un1awﬁ11.

2. Extraordinary Supersessmn

40.. TheReport and Order cites State ex rel City of St. Louzs v. Public Service

' Commission, 47 8.W.2d 102, 111 (Mo banc. 193.1) for the proposition that the “abandonment of

property which is never replaced, but is superseded by another instrumentality, as gas lamps by
electric lights, or Ey‘ axiotiwr agency or company, is an extraordinary supersession.” Thé
Commission goes oﬁ to quote the M_issoﬁri Supreme Court as ex;ﬁlaining that in these situ‘a'.tions
the utilities’ ‘;I.()ss is ‘one of the hazards c_nf the game’ ‘. o | |

| 41. The Commission’s.usq of the “extraordinary supersession” exception’ fo this right

of recovery identified in City of St. Louis is inapplicable to the case at hand,

42.  The Report and Order does not differentiate between extraordinary supersession,

and. “ordinary obsolescence,” the latter being acc‘eptéd as a recoverable and necessary and proper

1 " Or, as it is sometimes described, the “extraordinary obsolescence” exception.

12
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part of the life of poolic utility assets, Only limitect sitoations consti’mte extraordinary
supersession aod Justify a denial of reoo\;etjt. In this case, the deoisioa fo remove the old St.

I oseph treatment plant from service was a natural exter_ts_ion of the Coinpany’.s’deoision to
| _ coxistruct the new St. Joseph ﬁ'eattnept plant and .related facilities — a decision the Commission
found to be prudent |

43, . Further, the old St. .T oseph treatment plant was not “obsolete by reason of
scientific discoveries and nventions.” Water was not replaced by some other substance, agency
_ or company, and the deoi_sion to use well water rather‘than river water as a source of supply‘is not
an example of technological ionovatioa; The Comrnission’s finding that the Company’s decision
" to replace the old plant with a new plaot was prudent is. inconsistent w1th the Commission’s
requirement that the Company forfeit its unrecotrered iﬁvestmeot in the old plant. "

44, - Tfno conmderatton is made for the net deprec1at10n related to the old St. J oseph
treatment plant MAWC will sm’ffer a takmg or confiscation of its property in Vlola’oon of the
Fifth Amendment of the United States Constitution, apphcable to the States under the Fourteenth
Amendment, and Art. I, Sec. 26 of the Missouri Constitution. The record does not support the
Commission’s ﬁndiné/oonolusion that the olct St.J o.s'eph treat:ﬁexit plant was the victim of
extraordi_nary sopersession. . N -

G Single Tariff Pricing (“STI"’;) V. District Speciﬁo Pt'icing (“DSP™)
45.  The Company provittes water service to. seven separate districts, wtnich are St.
s ‘I oseph, Parkviile, Joplm, Warrensbu.rg, Me:uoo St. Charles and Brunswick, None of these
| seven dlstncts 1s mterconneoted with any other district. That is, each district has its own water
supply and distribution system, and no water is transmitted from one district to another.
46.  Single Tariff Pricing (‘_‘STP”) ie a rate design -method under which the customers :

13

B



A P P EN DIX
' 111 any one district of a system with muhipie service areas, whether interconnected or not, pay fo.r
their water use according to the same rate schedule as the customeré in any other district of such
a system, regar;iless of whether or not there may be differences in the actual calculated cost of

- providing the service to the various districts. |

47, Distri.ct Specific Pricing (“DSP”), on the other haﬁd, is a rate design method undér :
which different rate schedules é.re applied to the custoxﬁérs in each of the_ various districts of the
system based upon the separately determined cost of providiﬁg service in each district.

48.  DSP and STP are diﬂ‘arent pﬁcﬁg policies used by regulatofs to deal with risj.ng |
costs. The priﬁcipal theory that éupports the use of DSP is that the costs that the utility incufs in
providing sérvicé to its customers sﬁould be Eome, ag nearly as possible, by the customers who
cause the costs to be incurred. The principal theory of STP is that the actual costs of service to

various customers will, in fact, be homogenized as _diﬂ_crént systems and components are
upgraded or replaced over tiinq, and".nhat in the meantime it is séci;:lly preferabie and equitable to
mitigéte price fluctuations among all custo_«mers. | | ‘

49, . .Applicatiqn of the STP method in this case would result in the customers in the
St. Joseph District béing a beneficiary of this so.c.:';al polity of cés’_t mitigation. It would cause a.

' substéntia]ly large proportion of the Cc;mpany’s costs that were expended to Bui‘ld the St. Joseph
_ treatment plant .to be spread to customers who féceive- no .benéﬁt ﬁ‘o;n this plant.
| - 50, - Under bSP, the costs that are incurr;d specifically by one of the Comﬁany’s
districts are assigned to that district. In a&dition, the common costs that the Cﬁmpany incuré,
| whiﬁh are not -spebiﬁcally incurred by any one district, must be allocated among the operating
dﬁgnicm. | | |
3 1 The éonnniséion determined that it would “-mo%re éway from STP and toward

14



APPENDIX

DSP.” lReport and Order, p. 58. The Commission further clarified its &ccision inits Order of
CIlariﬁcation issued September 12, 200,0', as follows:

MAWC must calculaté its revenue :requlirement sgpa}.ately for each of its seven

districts, as though each were a stand-aloﬁe water company, applying the

Commission’s Report and Order as a}:)propriate. The Commission stafed in its

Report and Order that it “will move away from STP and téward DSP” because it

is clear, on the extensive record developed in this case, that the Joplin district wﬂl

produce surplus revenue. Staff IS éorrec't in its suggestion that this surplus will be

" used to aqleﬁorﬁte the rate increase iﬁlpact on ﬁne other six districts. A portion of
the surplus, approximately $225,000, will be allocated as Staff suggests fo the
. Brunswick district so that rates there will not excee& the highest rates establishéd

in any other of the company’s. disizicts. 'fhe remaining $65_5',000, will be allocated

among the other five water disu'icts; St. Joseph, Wanensburg, Parkville; Mexi_co,

and St. -Charlels, to ameliorate the increased revenue requi:emenf in each of these

districts. The allocation to each of these districts will b;é in proportion to the

increase of the revénue requirement for each district over the amount of rew./enue'

_previously generated by thaf ﬁéﬁict. |

52. The C_orﬁmission has broad dislcretior.; to get just a;id reasonable. rates. State ex
rel. Utility Consumers Counlcz'l v. Public Sgrvice Comzlizission, 585 S.W.Qd 41, 49 Mo. banc
1979); State ex rel. .Caplz’tal Cz't;* Water Co. v. Missouri Public Servz'.ce Commission, 850 S.W.2d
903, 911 (Mo. App., W.D. 1993). ' N |

53. A“just and rcasonable’; rate is one that covers the cost of service and a reasonable
return on assets dedicated to public use, and no more. S'tc:zte ex rel. ‘}-?ﬁz.skz'ngion University v.
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Public Service Commission, 308 Mo. 328, 344-345, 272 S.W. 971, 973 (Mo. Bane 1925),

54. It is not methodology or the;ary, but the impa;:f of thg rate order that counts in

.determining whether rates are ju.ét, reasonable, lawful, and nondiscriminaﬁng. State ex rel.

' Associated Natural Gas Co. v. Public Service Commission of Missouri, 706 S,W.2d 870, 879

(Mo. App., W.D. 1985). |

55, The Coxﬁmission is not requiréd in this case or in any given case to adopt either a

B systemwide rate sﬁcﬁire, such as STP, or a local unit rate structure; such as DSP. Nor must an

expense item under a systemwide rate structure necessarily be spread over the entire system,

regardless of the nature of the item involved. The Commission is also fréc to adopt a “hj.rbrid

" system,” or :] “modiﬁéd syste'm,”. under Whicfl certain exi)ense ltems are passed on to customers
ona ss.rstemwide base, and other €Xpense itemns are passed on to customers on a lécal unit basis.

" The Comﬁssion may allocate and treat costs in the way in' which, in the Commission’s
judgxﬁent; -‘the rﬁost _]l';lst and soﬁnd result is reached. State ex rel. City of West Plains v. Publi;:
Service Commission, 310 S.W.2d 9i5, 933 (Mo. Banc 1958). .

56 The Commission’s decision to “mox_fe away from STP and foward DSP” was
reasonably célculated to allocate the Company’s éost of provéding a service to the customer W£0
cansed the service, and was suppqx‘ted by competent and subsfanﬁai evidenc;,e based on the whole
recofci. This resulted in just and reasonable rates for each of the ‘Company’s operating disﬁ-ibté.

57. Addi'tional‘ly,.as to this issue, the Comﬁu’ssion has based its ﬁndiﬁgs of fact on the
compé‘te.nt evidence put before it at tﬁe hsaﬁpg; and mad_e conclusions of law- based on tﬁoss |
findings. |

58.  The Commission’s decision to move away from STP and toward DSP was lawfil

and reasonable.
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D. Class Rate De:ngn Issue

- 59, The Stzﬁ' advocated the use of the “Base-Exira Capaczty’ method of allooatmg the
-bompanfs cost of service among the various classes of custome;'s 'ghat the Company serves,
~ such as residential, coﬁimercial and industrial customers. The Staff of the Commiesion provided _

an expert witness who apphed the Base-Extra Capacity method on a dlstnct specific basis.

60.  The principal purpose of the Base-Extra Capamty (or “BXC”) method is to
allocate the Company’s costs so that the costs are borme, as nearly as possible, by the customers
who cause the costs to be mcuxred. The Commission concluded “that Staff’s class cost of service
study, developed using the BXC method, is the appropnate method by which o aﬂooate costs
among customer classes in each district to des1gn rates by Wthh to recover appropnate TEVEnues

within each dlStl'lCt.” Report and Order, p 61.

61.  The Commission’s dec:tsmn to adopt the Staﬁ" 5 oost—of—semce study, which was
developed using the Base-Extra Capaclty method was reasonably caloulated to allocate the
Company s cost of prowdmg a service to the customer who caused the cost,. and was supported
‘oy competent and substantial evldence hased on the whole record. Also, as to this issue, the
Commission’s findings of fact set out the basic facts from which it reached its ultimate
conclusion. | |

62. The Commiesion’s decision to allocate costs based upon the Base-Extra Capacity
. method, which resolted in fair and reasonable interclass rate _shifts,_ was Iawﬁﬂ and reaeonable.

K. Phase-In | | |
63.  The Commission dE:ClSlOIl in its Report and Order in Case No. WR 2000-281
oonoermng the issue of Whether or not to “phase in” the authonzed rate Increase is not supported
by adequate ﬁndmgs of Fact and conclusions of law and, therefore, does not comply with the
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requirements of Sections 386 420 and 536.050 RSMo (2000) State ex rel. Noranda Alummum

Ine. v. Public Serv:ce Commission, 24 S. W 3d 243 (Mo App W.D. 2000)

NOW, THEREFORE, IT IS HEREBY ORDERED ADJ'UDGED AND DECREED

by the Court that this matter be: -
a) affirmed as to: the ruling that the decision to construct the St. Joseph treatment

plant and related facilities was prudent; tﬁe rﬁﬁng on the issue of single tariff
pricing v. d15tnct sf:cciﬁc pricing; and, the ruling on the class rate design issue;

b) reversed as to the “premature retirement” issue and remanded to the Public
Semce Commission for further proceedings consxstent with thls opinmion; and,

c) reversed as to the "phase-m 1ssue and rcmanded to the Public Scmce
Cominission with instructions that the Commisgion make ﬁndmgs of fact and
conclusions of law sufficient to suppoﬁ a reéolution of the phaée—ig issue in Case
No.l WR'—ZOOO—ZE'I and to pcrxmt the bourt .to detérmiﬁc whether sué:h resolution
is based upon and supi;orted by the competent and substantial evidénce on the

whole record in that case and is otherwise reasonable and lawful.

IT..ISS‘0.0RDERED: S a | o |
Date 5‘/25‘/9/ B %97%1.4-——"12
1 7

. THOMAS J. BROWN III, Circuit Jadge
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